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PREFACE. 

This  book  is  intended  for  the  use  of  those  who 
know  little  or  nothing  as  to  the  jurisdiction  and 
proceedings  of  the  Federal  courts,  and  who  would 
like  to  learn  the  fundamental  rules  concerning 
them.  It  had  its  origin  in  a  course  of  lectures 
which  for  a  number  of  years  past  have  been  given 
to  the  senior  class  in  the  Department  of  Law,  Uni- 
versity  of  Maryland. 

I  am  indebted  to  Samuel  Want,  Esq.,  of  the  Bal- 
timore Bar,  for  the  index  hereto. 

Baltimoee,  Md., 
Dbcembeb,  1914. 


ADDITIONS  AND  CORRECTIONS. 

Page  178,  Sec.  200.— United  States  v.  New  York  Steam  Fitting  Co., 

235  U.  S.,  ,  approves  Vermont  Marble  Co.  y. 
National  Surety  Co.,  213  Fed.,  429. 

Page  213,  Sec.  316.— The  reference  should  be  to  Sec.  31  of  the  Judi- 
cial Code;  not  to  Sec.  21. 

Page  336,  Sec.  514. — By  an  act  passed  in  December,  1914,  the  Su- 
preme Court  Is  authorized  to  grant  certiorari 
when  decision  is  In  favor  of  the  Federal  right 
claimed. 


TABLE  OF  CONTENTS. 

CHAPTER  I. 

THE  ORIGIN  AND  THE  LIMITS  OF  THE  JURISDICTION  OB^ 

THE  FEDERAL  COURTS. 

PAGE 

Sec.    1.    Introduction. 1 

Sec.    2.    Nature  of  the  Question  Discussed 3 

Sec    3.    Principles  More  Important  Than  Details 4 

Sec    4.    All  Federal  Courts  Creatures  of  Written  Law 4 

Sec.    5.    All  Federal  Courts  of  Limited  Jurisdiction 5 

Sec.  6.  Superior  Maryland  Courts  Are  of  General  Jurisdic- 
tion       5 

Sec    7.    Federal  Courts  of  Limited  Jurisdiction 7 

Sec.    8.    Record  in  Federal  Courts  Must  Affirmatively  Show 

Jurisdiction 8 

Sec    9.    Duty  of  Every  Federal  Court  to  Make  Sure  It  Has 

.  Jurisdiction 12 

Sec.  10.    District  Courts  Not  Inferior  Courts  in  Common 

Law  Sense   12 

Sec  11.  Objection  to  the  Absence  of  Jurisdictional  Allega- 
tions Cannot  be  Made  After  the  Judgment  or 
Decree  Itself  Can  No  Longer  be  Directly  at- 
tacked      13 

Sec  12.  Validity  of  Judgment  Cannot  be  Collaterally  At- 
tacked Because  of  Absence  of  Jurisdictional 
Allegations 14 

Sec  13.    A  Federal  Court  Can  Entertain  No  Suit  Except  by 

Authority  of  an  Express  Written  Enactment.     16 

Sec  14.    No  Federal  Court  Can  Exercise  Any  Jurisdiction 

Not  Given  to  the  United  States  by  the  Second 
Section  of  the  Third  Article  of  the  Constitu- 
tion      16 

Sec.  15.  Neither  Congress  Nor  Consent  of  Parties  Can  Ex- 
tend Jurisdiction  of  Federal  Courts  Beyond 
Constitutional  Grant : 17 

Sec.  16.  Federal  Courts  Careful  to  Exercise  No  Jurisdic- 
tion Not  Clearly  Theirs 17 

Sec  17.    Congress  Always  Anxious  to  Restrict  Jurisdiction 

of  Federal   Courts 18 

Sec.  18.    Congress  Cannot  Extend  Jurisdiction  of  Federal 

Courts  Beyond  Constitutional  Grant 18 

Sec  19.    Congress  Cannot  Extend  Original  Jurisdiction  of 

Supreme  Court  Further  Than  the  Constitu- 
tion Prescribes    19 

Sec  20.    Constitutional   Grant  of  Original   Jurisdiction   to 

the  Supreme  Court  Is  Not  Exclusive 20 


VI  TABLE  OF  CONTENTS. 

PAOK 

Sec.  21.    The  First  Three  Rules  Limiting  Jurisdiction  of 

Federal  Courts 22 

Sec.  22.    Except  as   to   Original   Jurisdiction   of   Supreme 

Court,  the  Jurisdiction  of  Every  Federal 
Court  is  Statutory 22 

Sec.  23    The  Constitutional  Grant  of  Judicial  Power  is  Not 

Self  Executing  23 

Sec.  24.    Congress  Has  Never  Provided  for  the  Exercise  of 

More  Than  a  Part  of  the  Judicial  Power 
Given  by  the  Constitution 24 

Sec.  25.    Unnecessary  Extension  of  Jurisdiction  of  Federal 

Courts  Undesirable  26 

Sec.  26.    Federal  Courts  Have  No  Common  Law  Criminal 

Jurisdiction 27 

Sec.  27.    Independent  of  Statute,  Federal  Courts  Have  No 

Criminal  Jurisdiction  Over  Offenses  Punish- 
able in  Admiralty 28 

Sec.  28.    Federal   Courts   Have   Some   Implied   Powers   to 

Punish.   29 

Sec.  29.    Federal    Courts    Have    Implied    Power    to    Make 

Rules 29 

Sec.  30.    Meaning  of  Statement  That  Federal  Courts  Have 

No  Common  Law  Jurisdiction 30 

Sec.  31.    Federal   Courts  May  Have  Jurisdiction  in   Civil 

Cases  to  Give  Common  Ijaw  Relief 80 

Sec.  32.    There  is  a  Federal  Common  I^aw  on  Some  Subjects.    81 

Sec.  33.  Common  Law  Definitions  Are  Accepted  by  the  Fed- 
eral Courts 82 

Sec.  34.    Federal  Courts  in  Equity  Cases  Administer  a  Com- 

moA  Law  of  Cliancery ' 88 

Sec.  35.    In  the  Federal  Courts  the  Line  Separating  Law 

From  Equity  is  Drawn  Where  it  was  in  Ihig- 
land  in  1789 33 

CHAPTER  II. 

THE  ORGANIZATION  OF  THE  FEDERAL  JUDICIAL  SYSTEM. 

Sec.  36.    The  Supreme  Court 80 

Sec.  37.    The  Appellate  Jurisdiction  of  the  Supreme  Court 

is  Such  as  Congress  Sees  BHt  to  Give 86 

Sec  38.    The  Organization  of  the  Supreme  Court 86 

Sec.  89.    Jurisdiction  of  the  Supreme  Court 37 

Sec.  40.    The  District  Courts  of  the  United  States 87 

Sec.  41.    District  Judges   88 

Sec.  42.    The  Supreme  Court  and  the  District  Courts  Have 

Been  Permanent  88 

Sec.  43.    The  Circuit  Courts 88 

Sec.  44.    Circuit  Courts  from  1789  to  1801. 89 


TABLE   OF   CONTENTS.  Vll 

PA6B 

Sec  45.    Circait  Courts  Under    the  Act   of    February  13, 

1801 40 

Sec.  4a    Circuit  Courts  Under  the  Act  of  April  29,  1802 42 

Sec.  47.  Justices  of  the  Supreme  Court  Can  be  Constitu- 
tionally Assigned  to  Circuit  Duty 42 

Sec.  4&    The  Circuit  Courts  Under  the  Act  of  April  10, 

1800. 43 

Sec.  49.    The  Abolition  of  the  Circuit  Court 44 

Sec.  50.    Circuit  Courts  of  Appeals 45 

Sec.  51.    No  Judge  May  in  the  Circuit  Court  of  Appeals 

Hear  an  Appeal  from  Himself 46 

Sec.  52.    Jurisdiction  of  the  Circuit  Court  of  Appeals 46 

Sec.  53.    The  Circuits  46 

Sec.  54.    The  Fourth  Circuit 47 

Sec.  55.    Federal  Courts  of  Special  Jurisdiction 47 

Sec.  56.    The  Court  of  Claims 47 

Sec.  57.    Court  of  Customs  Appeals 40 

Sec  58.    Commerce  Court   60 

CHAPTER  III. 

THE   CRIMINAL  JURISDICTION   AND  PROQEfDURE   OF  THE 

FEDERAL  COURTS. 

Sec    59.    Jurisdiction  of  the  Several  Courts  of  the  United 

States. 52 

Sec    60.    The  District  Courts  52 

Sec.    61.    The  Exclusive  Jurisdiction  of  Courts  of  the  United 

States 62 

Sec    62.    District  Courts  Have  Exclusive  Jurisdiction  to 

Enforce  the  Criminal,  Penal  and  Quasi  Penal 
Legislation  of  the  United  States 53 

Sec    63.    Every  Criminal  Prosecution  in  the  United  States 

Court  Must  Charge  the  Violation  of  a  Specific 
Federal  Statute  53 

Sec    64.    Such  Statute  Must  be  Constitutional 54 

Sec    65.    Congress  Can  Provide  for  the  Punishment  of  One 

Who  Anywhere  Interferes  With  the  Exercise 
of  a  Power  Given  to  the  Federal  Crovemment.     54 

Sec.  66.  How  Far  May  Congress  Go  to  Prevent  Interfer- 
ence With  the  Exercise  of  Federal  Power?. . .     54 

Sec    67.    Power  of  Congress  to  Punish  Crimes  Committed 

in  Particular  Ijocalitles 50 

Sec    68.    Offenses  Against  Federal  Laws  Can  be  Punished 

by  the  District  Court  Only 56 

Sec    69.    Places  Within  the  Jurisdiction  of  the  Federal 

Government  Rapidly  Increasing 56 

Sec.    70.    Whether  a  Crime  is  Committed  Within  State  or 

Federal  Jurisdiction  Is  Sometimes  a  Difficult 
Question  of  Fact 57 


VUl  TABLE  OF  CONTENTS. 

PAOE 

Sec  71.  Whether  a  Crime  is  Committed  Within  the  Ex- 
clusive Jurisdiction  of  the  United  States  is 

Sometimes  an  Important  Question 57 

Sec.    72:    Congress  Has  Made  Some  State  Criminal  Laws 

Applicable  to  Places  Within  Exclusive  Fed- 
eral Jurisdiction    59 

Sec    73.    Congress  May  Not  Adopt  in  Advance  Such  Laws 

as  a  State  May  Pass 59 

Sec    74.    When  Congress  Has  Exclusive  Jurisdiction 60 

Sec  75.  When  Offenses  Against  State  Laws  Are  Not  Of- 
fenses Against  Federal  Laws,  Although  Com- 
mitted Within  the  Exclusive  Jurisdiction  of 

the  United  States 61 

See.    76.    Offenses  on  the  High  Seas 63 

Sec    77.    Offenses  Upon  Navigable  Waters 63 

Sec    78.    Federal  Criminal  Procedure 64 

Sec    79.    United  States  Commissioners 64 

Sec    80.    Warrant  of  Arrest 65 

Sec.    81.    Where  Offender  Must  be  Tried 66 

Sec    82.    When  an  Offense  Begun  in  One  District  Has  Been 

Finished  in  Another 66 

Sec    88.    When  Accused  is  Arrested  in  Another  District. . .     68 

Sec    84.    Removal  Proceedings  After  Indictment  Found 68 

Sec    86.    Removal  Proceedings  Before  Indictment  Found . .    70 
Sec.    86.    Removal  Hearings  Usually  Held  by  United  States 

Commissioner 70 

Sec    87.    Duty  of  District  Judge  in  Removal  Proceedings. .     70 
Sec    88.    Proceedings  May  be  First  Taken  in  District  in 

•     Which  Prisoner  is  Arrested 71 

Sec    89.    When  Indictment  Necessary  Before  Accused  May 

be  Tried   71 

Sec  90.  All  Offenses  Against  the  United  States  Punish- 
able by  More  Than  One  Year's  Imprisonment 

Are  Both  Infamous  Crimes  and  Felonies 73 

Sec  91.  When  Accused  May  be  Prosecuted  Upon  an  In- 
formation      73 

Sec  92.  Either  Indictment  or  Information  Necessary  Be- 
fore Accused  Can  be  Put  Upon  His  Trial  for 

Anything  Other  Than  a  Petty  Offense 74 

Sec.    93.    An  Indicted  Person  Arrested  in  the  District  in 

Which  the  Indictment  Has  Been  Found,  Can- 
not Demand  a  Preliminary  Hearing 75 

Sec.    94.    Persons  Accused  of  Anything  More  Serious  Than 

Petty    Offenses    Cannot    in    Federal    Courts 

Waive  Jury  Trials 75 

Sec.    95.    The  Trial   76 

Sec.    96.    Accused  May  l)e  Tried  at  One  Time  for  Several 

Crimes  or  Offenses  of  the  Same  Class 76 


TABLE   OF   CONTENTS.  IX 

PAGE 

Sec.    97.    Challenge  of  Jurors 78 

Sec.    98.    Laws  of  Evidence  in  Criminal  Trials  in  Federal 

Courts 78 

Sec.    99.    State  Statutes  Cannot  Control  Rules  of  Evidence 

in  Criminal  Cases  in  Federal  Courts 79 

Sec.  100.    Congress  May  Change  Rules  of  Evidence  in  the 

Federal  Courts  80 

Sec.  101.    In  Criminal  Cases  in  Federal  Courts  Husbands  or 

Wives  Are  Not  Competent  Witnesses  for  or 
Against  Each  Other 81 

Sec.  102.    No  Person  Disqualified  as  a  Witness  by  Reason 

of  Race,  Color  or  Previous  Condition  of  Servi- 
tude     81 

Sec.  103.  In  Federal  Criminal  Cases  Rules  Governing  Com- 
petency of  Witnesses,  Except  When  Changed 
by  Congress,  Same  as  in  the  State  When  Ad- 
mitted to  the  Union 81 

Sec.  104.  Evidence  Admissible  in  Cases  of  Disputed  Hand- 
writing      82 

Sec.  105.    AU  Who  Take  Part  in  Violating  a  Federal  Law 

Are  Principal  Offenders 82 

Sec.  106.    In  Criminal  Trials  in  the  Federal  Courts  Juries 

Are  Not  Judges  of  the  Law 83 

Sec.  107.    A  Federal  Judge  May  Comment  Upon  the  Facts. .     83 

Sec.  108.    Excepting  to  Judge's  Charge 84 

Sec.  109.    The  Jurisdiction  of  District  Courts  Over  Suits 

for  Federal  Penalties,  Forfeitures  and  Seiz- 
ures      84 

Sec.  110.    Suits  for  Penalties  and  Forfeitures  and  to  £7n- 

force  Seizures  Are  Civil  Proceedings 85 

CHAPTER  IV. 

CIVIL   CONTROVERSIES   OVER   WHICH   THE   JURISDICTION 

OF  THE  DISTRICT  COURTS  IS  EXCLUSIVE 

OF  THAT  OF  THE  STATES. 

Sec.  111.    The  District  Cfourts  Have  Exclusive  Jurisdiction 

in  Admiralty  86 

Sec.  112.    The  District  Courts  of  the  United  States  Have 

Exclusive  Jurisdiction  Over  All  Cases  Aris- 
ing Under  the  Patent  and  Copyright  Laws. . .     87 

Sec.  113.  The  District  Courts  Have  Exclusive  Jurisdic- 
tion in  Bankruptcy 87 

Sec.  114.  Federal  Courts  and  Judges  Have  Exclusive  Juris- 
diction to  Release  by  Habeas  Corpus  Persons 
Held  in  Federal  Custody 87 

Sec.  115.    The  Original  Jurisdiction  of  the  District  Courts 

Which  is  Exclusive  of  That  of  the  States  But 
Concurrent  With  That  of  the  Supreme  Court.     89 


TABLE  OF  CONTENTS. 

PAGE 

Sec.  11^    Suits  Against  Consuls  and  Vice-Gonsuls 8& 

Sec.  117.    Where  a  Consul  is  a  Defendant,  District  Court 

Has  Jurisdiction  Irrespective  of  Citizenship 
or  Status  of  His  Co-Defendants 9a 

Sec.  118.  In  Suits  Against  a  Consul  Amount  in  Contro- 
versy Immaterial 90 

Sec.  119.    The  Privilege  is  That  of  Foreign,  Not  American 

Consuls 90 

Sec.  120.    Federal   Courts  Have  Exclusive  Jurisdiction   of 

Suits  Against  the  United  States 91 

Sec.  121.    Jurisdiction  of  Court  of  Claims  and  of  District 

Courts  of  Suits  Upon  Claims  Against  the  Uni- 
ted States  91 

Sec.  122.  Contractual  Claims  Against  the  Government,  Ju- 
risdiction Over  Which  is  Withheld  from  the 
District  Courts   91 

Sec.  123.    District  Court  Without  Jurisdiction  of  Claims  for 

the  Collection  of  Which  Other  Machinery  is 
Specially  Provided  92 

Sec.  124.    How  Suit  May  be  Brought  in  the  District  Court 

Upon  a  Claim  Against  the  United  States. ...     92 

Sec.  125.    District  Court  Must  in  Suits  upon  Claims  Against 

the  United  States  File  an  Opinion  as  Well  as 
Findings  of  Fact  and  Conclusions  of  Law. ...     98 

Sec.  126.  Court  Has  Jurisdiction  of  All  Claims  by  the  Gov- 
ernment Against  the  Claimant 9S 

Sec  127.    Suits  Upon  Claims  Against  the  United  States  Are 

Tried  Without  a  Jury 9S 

Sec.  128.    No  Relief  Other  Than  a  Judgment  for  Money 

May  be  Given  Against  the  United  States 94 

Sec.  129.    Limitation  as  to  Suits  Against  the  United  States. .     94 

Sec.  130.    The  United  States  Cannot  be  Sued  for  a  Tort. . .     95 

CHAPTER  V. 

OF  WHAT  CONTROVERSIES   DISTRICT  COURTS   HAVE 

JURISDICTION  CONCURRENT  WITH 

STATE  COURTS. 

Sec.  131.    Jurisdiction  of  District  Court  Concurrent  With 

That  of  Courts  of  the  States 96 

Sec.  132.  Jurisdiction  Over  These  Classes  of  Cases  For- 
merly in  Circuit  Court 97 

Sec.  133.  Jurisdiction  Under  Section  24,  Paragraph  1,  Lim- 
ited to  Suits  of  a  Civil  Nature  at  Law  or  in 
Eqiuty 97 

Sec.  134.    What  is  a  Suit? 97 

Sec.  135.  Federal  Courts  Have  No  Jurisdiction  Over  Pro- 
bate Proceedings  9f> 


TABLE   OF    C0XTE:NTS.  XI 

PAOls: 

Sec.  186.    Federal  Courts  May  Have  Jurisdiction  of  Suits 

Inter  Partes  Involving  the  Validity  of  a  Will.  lOQ 

See.  137.  Federal  Courts  May  Have  Jurisdiction  to  Con- 
strue a  Will         100 

Sec.  138.    Federal  Court  May  Have  Jurisdiction  of  a  Suit 

Against  an  Administrator  or  an  Ehcecutor  on 
a  Debt  Due  by  the  Deceased 100 

Sec.  189.  Federal  Courts  Disclaim  All  Jurisdiction  of  Di- 
vorce or  the  Allowance  of  Alimony 101 

Sec.  140.  Courts  of  the  United  States  May  Have  Jurisdic- 
tion of  Suits  to  Recover  Arrears  of  Alimony . .  102 

Sec.  141.  District  Courts  May  Take  Jurisdiction  of  Con- 
demnation Suits  Under  State  Laws 102 

Sec.  142.  Federal  Courts  May  Not  Under  Section  24,  Para- 
graph 1,  of  the  Judicial  Code,  Entertain  an 
Original  Petition  for  a  Mandamus 104 

Sec.  143.    What  Does  "Of  a  Civil  Nature"  Mean? 106 

Sec.  144.    In  What  Sense  Does  Paragraph  1,  Section  24,  Use 

the  Words  "At  Common  Law"? 106 

See.  146.    Suits  Under  Lord  Campbell's  Act  Are  -Suits  "At 

Common  Law"  lOT 

Sec.  14&    In  What  Sense  Does  Paragraph  1,  Section  24,  Use 

the  Phrase  "In  Equity"? 107 

Sec.  147.  State  liCgislation  Cannot  Limit  the  Equitable  Ju- 
risdiction of  Federal  Courts 107 

Sec.  148.     State  Legislation  Cannot  Extend  the  Equitable 

Jurisdiction  of  the  Federal  Courts  Over  Legal 
Demands 10& 

Sec.  149.    A  Federal  Court  of  Equity  May  Not  Set  Aside  a 

Conveyance  in  Fraud  of  Creditors  at  Suit  of 
a  Creditor  Who  Has  Not  a  Lien 109 

Sec.  150.    In  Federal  Courts  Right  of  Trial  by  Jury  Must  be 

Held  Inviolate  in  What  Were  Cases  at  Com- 
Mon  lAW  110 

Sec.  151.    Federal    Courts    May    Enforce    in    Equity    New 

Rights  Given  by  State  Legislation  When  Such 
Rights  Are  Essentially  Equitable Ill 

See.  152.    The  Effect  of  the  New  Equity  Rules  Upon  the 

Distinction  Between  Cases  at  Common  Law 
and  in  Equity 112 


CHAPTER  VI. 

THE  AMOUNT  IN  CONTROVERSY. 

Sec.  153.    A  Minimum  Amount  in  Controversy 118 

Sec.  154.    Where  T'nited  States  or  One  of  Its  Officers  Sues, 

Amount  in  Controversy  Immaterial 11$ 


Xll  TABLE  OF   CONTENTS. 

PAGE 

Sec.  155.    When  Controversy  is    Between  Citizens  of  the 

Same  State  Claiming  Lands  Under  Grants  of 
Different  State  Amount  in  Controversy  is  Im- 
material   113 

Sec.  156.    District  Courts  Have  No  Jurisdiction  in  Other 

Cases  Mentioned  in  Paragraph  1,  Section  24, 
Judicial  Code,  Unless  Upwards  of  $3,000  is  in 
Controversy 114 

Sec.  157.  Changes  in  the  Amount  Requii*ed  to  be  in  Contro- 
versy  115 

Sec.  158.    In  Determining  Amount  in  Controversy,  Interest 

is  Excluded  Only  When  It  is  Claimed  as  Ac- 
cessory to  a  Principal  Demand 115 

Sec.  159.    An  Attorney's  Fee  Provided  for  in  the  Contract 

is  Part  of  Sum  in  Controversy  and  Not  of  the 
Costs 117 

Sec.  100.    Difficulty  of  Precisely  Valuing  the  Right  or  Thing 

in  Controversy  Does  Not  Necessarily  Defeat 
Jurisdiction 117 

See.  101.    In  Suits  for  Unliquidated  Damages  the  Amount 

in  Controversy  is  Ordinarily  the  Sum  Claimed 
by  Plaintiff 117 

Sec.  102.  Even  in  a  Suit  for  Unliquidated  Damages,  Plain- 
tiff's Claim  Not  Necessarily  Conclusive  of  the 
Amount  in  Controversy 118 

Sec.  103.  In  an  Action  Ex  Contractu  for  Liquidated  Dam- 
ages the  Amount  in  Controversy  is  the  Liqui- 
dated Sum  119 

Sec.  104.  The  Amount  Recovered  Does  Not  Determine  Ju- 
risdiction  120 

Sec.  105.  Jurisdiction  May  Exist  Although  Plaintiff's  Dec- 
laration Shows  That  There  May  be  a  Defense 
to  His  Claim 120 

Sec.  100.  If  Plaintiff  Recovers  Lees  Than  $500.  He  Can- 
not be  Given  Costs  and  May  Have  to  Pay 
Them 121 

Sec.  107.  What  is  the  Amount  in  Controversy  When  an  In- 
junction is  Sought? 121 

Spc.  108.    Distinct  Claims  Against  Different  Parties  Cannot 

be  United  to  Give  Jurisdiction 122 

Sec.  109.  Claims  of  Different  Plaintiffs  Against  a  Com- 
mon Defendant  Cannot  Ordinarily  be  United 
to  Give  Jurisdiction 122 

Sec.  170.  When  Plaintiffs  Must  Join,  the  Amount  in  Con- 
troversy is  the  Aggregate  of  Their  Claims 123 


TABLE   OF   CONTENTS.  Xlll 

CHAPTER  VII. 

GASES  ABISING  UNDER  THE  CONSTITUTION,  TREATIES  OR 

LAWS  OF  THE  UNITED  STATES. 

PAGE 

Sec.  171.    Only  Certain  Classes  of  Suits  May  be  Brought  in 

Federal  Courts  Under  Paragraph  1,  Section 

24,  Judicial  Code 124 

Sec.'  172.    Cases  Raising  a  Federal  Question — History 124 

Sec.  173.    What  Cases  Raise  a  Federal  Question? 125 

Sec.  174.    E'xistence  of  Federal  Question  Must  Appear  from 

PlaintilTs  Statement  of  His  Own  Case 125 

Sec.  175.    Plaintiff  Cannot  Show  Existence  of  Federal  Ques- 
tion by  Alleging  What  Defenses  Will  be 126 

Sec.  176.    Court  Has  Jurisdiction  if  Plaintiff  in  Good  Faith 

Sets  Up  a  Federal  Question 126 

Sec.  177.    Whoever  in  a  State  Court  Unsuccessfully  Relies 

Upon  the  Constitution,  Treaties  or  I^aws  of  the 

United  States,  May  Carry  the  Question  to  the 

Supreme  Court 127 

Sec.  178.    Federal  Court  May  Hare  Jurisdiction  Whether 

the  Case  Arises  Under  the  Constitution,  the 
Laws  or  the  Treaties  of  the  United  States . . .  127 

Sec.  179.    Cases  Arising  Under  the  Constitution 128 

Sec.  180.    Cases  Arising  Under  a  Law  of  the  United  States.  129 
Sec.  181     Suits  Upon  OfBcial  Bonds  of  Officers  of  the  United 

States  or  Upon  Bonds  Taken  in  the  Course  of 
Judicial   Proceedings   in    the   United   States 

Courts 129 

Sec.  1^.    Suits  Against  United  States  Officers  for  Acts  Done 

Under  Color  of  Their  Office 130 

Sec.  183.    Whenever  a  Federal  Corporation  is  a  Party  the 

Case  Arises  Under  the  Laws  of  the  United 

States 130 

Sec  184.    Statutory  Exception  of  National  Banks 130 

Sec.  185.    Cases   Arising   Under   a   Treaty    of   the   United 

States 131 

Sec.  186.    Cases  Involving  a  Federal  Question  and  Not  De- 
pendent Upon  the  Amount  in  Controversy . . .  131 

Sec.  187.     Subjects  Already  Discussed 132 

Sec.  188.    Subjects  Not  to  be  Here  Discussed 132 

Sec.  189.    Cases  Under  the  Revenue  and  Postal  Laws 132 

Sec.  190.    Cases  Concerning  Government  Interest  in  Land..  133 
Sec.  191.    Jurisdiction  for  the  Protection  of  Aliens  and  In- 
dians   133 

Sec.  192.    Jurisdiction  for  the  Protection  of  the  Privilege 

and  Immunities  of    Citizens    of    the  United 
States 133 


XIV  tablp:  of  contents. 

PAGE 

Sec.  193.    Jurisdiction  for  Enforcing  Rights  Under  the  Laws 

Regulating  Commerce,  the  Immigration  of 
Aliens  and  Protecting  Trade  and  Commerce 
Against  Restraints  and  Monopolies 134 

Sec.  194.    Jurisdiction   of   Certain   Proceedings   Under   the 

National  Banking  Acts 135 

OHAPTEE  VIII. 

DIVERSITY  OF  CITIZENSHIP. 

Sec.  195.    Suits   Which   May   be   Brought   in   the  Federal 

Courts  Because  of  the  State  or  National  Char- 
acter of  the  Parties  to  Them 136 

Sec.  196.    What  Kinds  of  Diverse  Citizenship  Are  Consti- 
tutionally Sufficient  to  Giye  Jurisdiction  to 

the  Federal  Courts 136 

Sec.  197.    District  Courts  Have  No   Jurisdiction  of  Suits 

Between   a   State  and   Citizens   of   Another 

State  or  Aliens "136 

Sec.  198.    District  Courts  May  Have  Jurisdiction  of  Suits 

Between  Citizens  of  Different  States lai 

Sec.  199.    What  Does  the  Constitution  Mean  by  a  "State"?. .  137 

Sec.  200.    What  Makes  One  a  Citizen  of  a  State? 138 

Sec.  201.    Citizenship  Not  Synonymous  With  Residence 138 

Sec.  202.    Citizenship  Not  Dependent  Upon  Ijength  of  Resi- 
dence   138 

Sec.  203.    Citizenship   Dependent   Upon    Intent   to   Acquire 

Domicile 138 

Sec.  204.    Motive  for  Change  of  Domicile  Immaterial 139 

Sec.  205.    A  State  is  Not  a  Citizen 140 

Sec.  206.    Diverse  Citizenship  Does  Not  Exist  Unless  Every 

Plaintiff  is  of  Different  Citizenship  from  Any 

Defendant 141 

Sec.  207.    Citizenship  of  Corporations 141 

Sec.  208.    Federal  Jurisdiction  Because  of  Diversity  of  Citi- 
zenship in  Suits  to  Which  Corporations  Are 

a  Party  Based  on  Legal  Fiction 141 

Sec.  209.    The  Genesis  of  This  Modern  Fiction 141 

Sec.  210.    Presumption  of  Identical  Citizenship  of  Corpora- 
tion and  Stockholders  Held  Rebuttable 142 

Sec.  211.    Corporations  May  be  Treated  as  Citizens 143 

Sec.  212.    Presumption  of  Identical  Citizenship  of  Corpora- 
tions and  Members  Held  Irrebuttable 145 

Sec.  213.    The  Modern  Doctrine 146 

Sec.  214.    Jurisdiction  Cannot  be  Created  by  Organizing  a 

Sham   Corporation    146 

Sec.  215.    The   Fiction   Does   Not   Extend   to   Joint    Stock 

Companies  or  Limited  Partnerships 147 

Sec.  216.    New  Equity  Rule  37 148 


TABLE    OF    CONTENTS.  XV 

PAGE 

8ec.  217.    Municipal    Corporations  Treated  as   Citizens   of 

Their  State  149 

Sec.  218.  Controversies  Between  Citizens  of  States  and  For- 
eign States,  Citizens  or  Subjects 149 

Sec.  219.    Place  of  Actual  Residence  of  Alien  Immaterial..  149 
Sec.  220.    No  Length  of  Residence  Will  in  Itself  Turn  an 

Alien  Into  a  Citizen 149 

Sec.  221.  All  Stockholders  of  a  Foreign  Corporation  Con- 
clusively Presumed  Aliens 150 

Sec.  222.    Foreign  State  or  Sovereign  May  Sue  in  Federal 

Courts 151 

Sec.  223.    Record  Must  Show  Alienage 152 

Sec.  224.    Every  Plaintiff  Must   be  of  Diverse  Citizenship 

from  Any  Defendant 152 

Sec.  225.    Parties  Not  Indispensable  Need  Not  be  Joined...  153 

Sec.  228.     Section  50,  Judicial  Code 154 

Sec.  227.    Difference  Between  Necessary  and  Indispensable 

Parties 155 

Sec.  228.     Parties  Without  Whose  Presence  Justice  Cannot 

be  Done  Are  Indispensable 156 

Sec.  229.    Whose  Citizenship  Controls  Where  Suit  in  Name 

of  One  Person,  But  for  Benefit  of  Another?.  156 
Sec.  230.    Citizenship  of  Purely  Nominal  Parties  Immate- 
rial  156 

Sec.  231.    Citizenship  of  Representative  Parties  Controlling.  157 

Sec.  232.    Citizenship  at  Time  Suit  Brought  Controls 158 

Sec.  233.     Citizenship  at  Time  of  Bringing  Original  and  Not 

Ancillary  or  Supplemental  Suit  Controls 159 

CHAPTER  IX. 

VENUE  OF  ACTIONS  IN  THE  FEDERAL  COURTS. 

Sec.  234.     Consideration  of  the  Provisions  of  Paragraph  1, 

Section  24,  of  Judicial  Code  Limiting  Juris- 
diction of  Suits  by  Assignees  Postponed 161 

Sec.  235.     fn   What   District  or  Districts  a   Plaintiff  May 

Sue—Statutory  Rules   161 

Sec.  236.     Statutory  Rules  as  to  Venue  Not  Applicable  to 

Suits  Against  Aliens 162 

Sec.  237.  Aliens  and  Alien  Corporations  Suable  in  Any  Fed- 
eral District  in  Which  Service  Can  be  Had. . .  162 

Sec.  238.    Rule   I — If  Jurisdiction   Exists  on   Any  Ground 

Other  Than  Diversity  of  State  Citizenship, 
Suit  Can  be  Brought  Only  in  the  District  of 
Defendant's  Residence  163 

Sec.  239.     Rule  II — Where  Sole  Ground  of  Jurisdiction  is 

Diverse  State  Citizenship  Suit  May  be 
Brought  in  the  District  of  the  Residence  of 
Either  Plaintiff  or  Defendant 164 


XVI  TABLE  OF  CONTENTS. 

TAQE, 

Sec.  240.    Of  What  District  Defendant  is  an  Inhabitant 164 

Sec.  241.     Defendant's  Right  to  Object  to   Suit  In  Wrong 

District  May  be  Waived 165 

Sec.  242.    General  Appearance  by  Defendant  Waives  It. . . .  165 

Sec.  243.    Objection  Not  Waived  by  Defendant  Appearing 

Specially  to  Object 166 

Sec.  244.    When  Service  May  be  Obtained  on  a  Corporation 

Sued  in  District  of  Plaintiff's  Residence 166 

Sec.  245.  When  is  a  Corporation  Doing  Business  in  a  Dis- 
trict so  That  It  May  be  Sued  Therein? 167 

Sec.  246.  Each  Plaintiff  Must  be  Entitled  to  Sue  Any  De- 
fendant in  District  in  Which  Suit  is  Brought.  168 

Sec.  247.    Two    Plaintiffs    Residing   in    Different   Districts 

May  Sue  Defendant  in  a  Third  District  of 
Which  He  is  a  Resident 169 

Sec.  24S.    Federal  Courts  Can  Seldom  Issue  Non-Resident 

Attachments 169 

Sec.  249.    Attachments  Can  be  Issued  by  the  District  Court 

When  Other  Suit  Could  be  Prosecuted  There- 
in   170 

Sec.  250.     Special  Provisions  for  States  Which  Are  Divided 

Into  Two  or  More  Districts 171 

Sec.  251.    District  in  Which  Local  Actions  May  be  Brought.  171 

Sec.  252.     Section  57  of  the  Judicial  Code — Jurisdiction  to 

Enforce  Liens  and  Remove  Encumbrances. . .  172 

Sec.  253.    Do. — Defendant  Not  Personally  Served  May  Have 

Decree  Set  Aside  at  Any  Time  Within  a  Tear 
of  Its  Entry 173 

Sec.  2o4.    Do. — Suits    to    Partition    Lands    and    Remove 

Clouds 174 

Sec.  255.    Do.— Suits  to   Enforce  Trusts 174 

Sec.  25a    Do.— Suits  to  Enforce  Rights  in  Shares  of  Stock. .  175 

Sec.  257.  Section  57  of  Judicial  Code  Rather  Strictly  Con- 
strued   175 

Sec.  258.     Suits  for  Infringement  of  Patents  and  Copyrights.  176 

Sec.  259.    Actions  Under  the  Employer's  Liability  Act  and 

Sherman  Anti-Trust  Act 177 

Sec.  260.  Actions  on  Bonds  of  Contractors  for  Public  Im- 
provements   177 

CHAPTER  X. 

JURISDICTION  OF  FEDERAL  COURTS  AS  AFFEPOTED  BY 
ASSIGNMENTS   AND  TRANSFERS. 

Sec.  261.     Introduction 179 

Sec.  262.  General  Jurisdictional  Test  in  All  Cases  of  As- 
signment— Sham  Assignments  Will  Not  Con- 
fer Jurisdiction    179 


TABLE  OF  CONTENTS.  XVll 

PAGE 

Sec.  283.    Do. — If  Assignment  Genuine,  Motive  Immaterial.  180 

Sec.  264.  Special  Statutory  Jurisdictional  Test  as  to  As- 
signed Choses  in  Action — District  Court  Has 
No  Jurisdiction  Unless  It  Would  Have,  Had 
There  Been  No  Assignment 181 

Sec.  265.    At  What  Time  Must  Court  Have  Had  Jurisdiction 

Had  There  Been  No  Assignment 182. 

Sec.  266.  When  There  Have  Been  Several  Successive  As- 
signments, to  Which  Does  the  Statute  Refer?.  182 

Sec.  267.    What   is   a   Chose   in   Action   in   the   Statutory 

Sense? — Mortgages. 184 

Sec.  268,    Do. — Contracts  for  the  Conveyance  of  Lands 185 

Sec.  269.    Do. — Is  a  Judgment  for  Tort  a  Chose  in  Action 

Within  the  Meaning  of  the  Statute? 185 

Sec.  270.  Right  of  Assignee  to  Sue  as  Affected  by  the  Re- 
quirement of  a  Minimum  Amount  in  Contro- 
versy  185 

Sec.  271.  Does  the  Assignment  Statute  Have  Any  Rela- 
tion to  the  Venue  of  Actions? 186 

Sec.  272.    Exceptions— Foreign  Bills  of  Exchange 187 

Sec.  273.    Do. — Instruments  Payable  to  Bearer  Made  by  a 

Corporation  Also  Excepted  from  Assignment 
Proviso 188 

Sec.  274.  When  in  the  Sense  of  the  Statute  Does  the  As- 
signee. Sue  to  Recover  Upon  a  Chose  in  Ac- 
tion?—The  Suit  Must  be  Brought  Upon  the 
Chose  in  Action 188 

Sec.  275.    Do. — ^The  Assigned  Chose  in  Action  Must  be  the 

Cause  of  Action 18^ 

Sec.  276.    Do. — Suits   by   Drawers   Against   Acceptors   Are 

Not 190 

Sec.  277.    Do. — Suits  by  Endorsees  Against  Endorsers  Are 

Not 191 

Sec."  278.  Do.— Suits  by  Those  Claiming  Under  Subroga- 
tion Are  Not 191 

Sec.  279.    Do. — Suits  Upon  Novations  Are  Not 192 

Sec.  280.  Do. — Suits  by  Lessors  Against  Assignees  of  Les- 
sees Are  Not 192 

Sec.  281.    Do. — Suits  by  Party  to  Contract  Against  Assignee 

of  Other  Are  Not 193 

Sec,  282.    Do. — Suits  for  Trespass  to  Property  Are  Not...  193 

Sec.  283.    Duty  of  Court  to  Dismiss  Suits  Not  Involving  a 

Controversy  Within  Its  Jurisdiction 193 

Sec.  284.    Do. — History  of  the  Statutory  Provision 194 

Sec.  285.    Do. — Application  of  the  Statutory  Provisions  to 

Concrete  Cases   195 

Sec.  28a    Do.— Plaintiff's   Alignment  of  Parties   Does  Not 

Bind  the  Court 197 

B 


XVlll  TABLE  OF  CONTENTS. 

PAGE 

Sec.  287.  Do. — Suits  by  a  Stockholder  Against  a  Corpora- 
tion and  Others 197 

Sec.  288.    Do. — How  Collusion  Is  Sought  to  be  Prevented  In 

Suits  by  a  Stockholder  Against  a  Corpora- 
tion and  Others 198 

Sec.  289.    Do.— Equity  Rule  27 199 

Sec.  290.  Do. — Removal  to  Federal  Courts  Cannot  be  Pre- 
vented by  False  Alignment  of  Parties  by  State 
Court  Plaintiff 200 

Sec.  291.    When   Objection   to   the  Jurisdiction   Should  be 

Taken 201 

Sec.  292.    Necessary  Allegations  In  Suits  by  Assignees 201 

CHAPTER  XI. 

REMOVAL  OF  CASES   FROM   STATE  TO   FEDERAL   COURTS. 

Sec.  293.    Introductory 202 

Sec.  294.    Why  Removal  Is  Permitted 202 

Sec.  295.     Rules  Regulating  Removals — Ordinarily  No  Suit 

Can  be  Removed  Unless  It  Could  Have  Been 
Brought  Originally  In  the  District  Court 203 

Sec.  290.  Right  of  Removal  Because  Federal  Question  In- 
volved— Existence  of  Such  Question  Must  be 
Shown  by  Plaintiff's  Statement  of  His  Own 
Case. 203 

Sec.  297.    Cases  Which  Are  Not  Removable  Although  They 

Involve  a  Federal  Question — Under  the  Em- 
ployer's  Liability   Act 204 

Sec.  298.  Do. — Against  Common  C&rrlers  to  Recover  Dam- 
ages for  Delay,  Loss  of,  or  Injury  to,  Prop- 
erty Unless  Upwards  of  93,000.  In  Contro- 
troversy 205 

Sec.  299.  Do. — Suits  Against  Receivers  Appointed  by  Fed- 
eral Courts   205 

Sec.  300.     Suits    In    Equity    Permitted    by    State    Practice 

Whore  In  1789  Relief  Must  Have  Been 
Sought  at  Law,  Are  Not  Removable 207 

Sec.  301.  Removal  on  the  Ground  of  Diversity  of  Citizen- 
ship  207 

Sec.  302.    Do.— When  Suit  Brought  and  Removal  Sought. .  208 

Sec.  303.    Do. — Owner  of  Property  Sought  to  be  Condemned 

Is  Treated  as  Defendant 208 

Sec.  304.     Right  of  Removal  In  Cases  Between  Citizens  and 

Aliens — An  Allen  Defendant  May  Remove  His 
Case  Whether  the  Plaintiff  be  or  be  Not  a 
Resident  of  the  District 208 

Sec.  305.    Do. — May  a  Defendant  Who  Is  Sued  by  an  Allen 

In  a  State  Court  of  a  District  of  Which  Such 
Defendant  Is  a  Non-Resldent  Remove  His 
Case? 208 


TABLE  OF   CONTENTS.  XIX 

PAGE 

Sec.  d06u    Right  of  Removal  of  Cases  Involving  Separable 

Controversies. 200 

Sec.  307.    Do.— Under  Acts  of  July  27,  1866 209 

Sec.  308.    Do.— Under  Act  of  March  3,  1875 210 

Sec.  300.    Do.— Whole  Case  Now  Removed 210 

Sec.  310.    Do. — Right  of  Removal  Restricted  by  Construc- 
tion  211 

Sec.  311.    Do. — What  Controversies  Are  Separable 211 

Sec.  312.    Do. — ^Existence   of   Separable   Controversy   Must 

be  Shown  by  Plaintiff's  Statement  of  His 
Own  Case  212 

Sec.  313.    Right  of  Removal  Because  of  Prejudice  or  Local 

Influence. 212 

Sec.  314.    Do.— A    Case    Which    Could    Not    Have    Been 

Brought  in  a  Federal  Court  May  Not  be  Re- 
moved Thereto  on  the  Ground  of  Prejudice 
and  Ijocal  Influence 213 

Sec.  315.    Right   of    Removal    of    Cases    Between    Parties 

Claiming  Lands  Under  Grants  of  Different 
States 213 

Sec.  316.    Right  of  Removal  Because  of  Denial  of  Equal 

Civil  Rights 213 

Sec.  317.    Right    of    Removal    of    Suits    or    Prosecutions 

Against  Revenue  Officers  or  Officers  of  Either 
House  of  Congress 214 

Sec.  318.    Removal  Can  be  Had  to  the  District  Court  of 

That  District  Only  in  Which  the  State  Court 
Suit  is  Pending 215 

Sec.  319.    The  Right  to  Remove  a  Case  Cannot  be  Given  by 

Consent 216 

Sec.  320.    The  Right  to  Remove  May  be  Waived 216 

Sec.  321.    Right  to  Remove  Not  Waived  by  Contesting  Case 

in  State  Court  After  Latter  Has  Refused  Per- 
mission to  Remove 217 

Sec.  322.    Right  to  Remove  Waived  by  Asking  Affirmative 

Relief  from  State  Court  After  Latter  Has  Re- 
fused Permission  to  Remove 217 

Sec.  323.    Defendant  Cannot  Waive  in  Advance  His  Right 

to  Remove  All  Cases 218 

Sec.  324.    State  Law  Requiring  Corporations  to  Agree  Not 

to  Remove  Into  Federal  Courts  Invalid 218 

Sec.  325.    A  State  May  Revoke  the  License  to  Do  Business 

of  a  Non-Resident  Corporation  Not  Engaged 
in  Interstate  Commerce  Which  Removes  a 
Case  Into  the  Federal  Courts 218 

Sec.  326.    A  State  May  Not  Arbitrarily  Exclude  from  Its 

Borders  a  Non-Resident  Corporation  Engaged 
in  Interstate  Commerce 219 


XX  TABLE  OF   CONTENTS. 

PAGE 

Sec.  327.     State  Laws  Prohibiting  the  Removal  of  Certain 

Classes  of  Suits  Invalid 219 

Sec.  328.  Right  of  Removal  as  Affected  by  Venue  Provi- 
sions  220 

Sec.  329.  Right  of  Removal  as  Alfected  by  Assignment  Pro- 
visions  221 

Sec.  330.    Actual  Plaintiff  May  Prevent  Removal  by  Making 

Fictitious  Assignment  222 

Sec.  331.    How  Plaintiff  May  Prevent  Removal  by  Joining 

as  a  Defendant  a  Resident  of  the  State 222 

Sec.  332.    Defendant  May  Show  Joinder  of  Resident  to  be 

Fraudulent 223 

Sec.  333.    Filing  of  Petition  for  Removal  Does  Not  Waive 

Objection  to  Jurisdiction  of  State  Court 224 

Sec.  334.    How  a  Case  May  be  Removed 224 

Sec.  335.  Do. — Except  When  There  is  a  Separable  Contro- 
versy or  Prejudice  or  Local  Influence,  All  De- 
fendants Must  Join  in  the  Petition  for  Re- 
moval  , 225 

Sec.  336.    Do.— -For  Prejudice  or  Local  Influence 225 

Sec.  337.    Do. — A  Single  Defendant  May  Remove  on  Ground 

of  Prejudice  or  Local  Influence 226 

Sec.  338.     Do. — In  Cases  of  Removal  Because  of  Denial  of 

Civil  Rights   226 

Sec.  339.  Do. — In  Cases  Against  Persons  Acting  Under  Rev- 
enue I^w  227 

Sec.  340.    Do. — State  Court  Must  in  First  Instance  Decide 

Whether  l^pon  the  Record  the  Case  is  Re- 
movable  227 

Sec.  341.    Do. — State  Court  Need  Not  Permit  a  Removal  on 

Defective  Petition   227 

Sec.  342.    When  and  How^  Far  the  Petition  for  Removal  is 

Amendable 228 

Sec.  343.    Determination  of  All  Disputed  Questions  of  Fact 

as  to  the  Right  to  Remove  is  With  the  Fed- 
eral Court   230 

Sec.  344.    Defendant  May  Remove  Without  Consent  of  State 

Court. 230 

Sec.  345.  Federal  Court  May  Enjoin  Plaintiff  from  Proceed- 
ing in  State  Court 231 

Sec.  346.     When  Petition  for  Removal  Must  be  Filed 231 

Sec.  347.    Required  to  Answer  or  to  Plead  Means  Earliest 

Time  Defendant  is  Required  to  Make  Any 
Kind  of  Plea  or  Answer 231 

Sec.  348.    Time  hi  Which  Removal  Must  be  Sought  Does 

Not  Begin  to  Run  Until  Suit  Becomes  for  the 
First  Time  Removable 232 

Sec.  349.    When  Petition  to  Remove  on  Ground  of  Prejudice 

or  Ix)cal  Influence  Must  be  Filed 232 


TABLE  OF  CONTENTS.  XXI 

PAGE 

Sec.  360.    Ri^ht  to  Object  That  Petition  for  Removal  Was 

Not  Made  in  Time  May  Be  Waived 233 

Sec.  351.  No  Appeal  from  Order  of  District  Court  Remand- 
ing Case  to  State  Court 283 

CHAPTER  XII. 

ANCILLARY  JURISDICTION  OF  THE  FEDERAL  COURTS. 

Sec.  352.    AnciUary  Jurisdiction   234 

Sec.  353.    Do.— -Illustrations— Creditor's  Bills  234 

Sec.  354.  Ancillary  Jurisdiction  Dependent  Upon  tbe  Pos- 
session of  the  Res 235 

Sec.  355.    Do. — Illustrative  Cases — Freeman  v.  Howe 236 

Sec.  350.    Do.— Buck  v.  Colbath 237 

Sec.  357.    Do. — ^Jurisdiction  in   Original   Suits  Extends   to 

Ancillary  and  Supplementary  Proceedings 238 

Sec  358.    Do. — Even  When  Possession  of  Res  is  Irregularly 

Acquired  Exclusive  Jurisdiction  May  Attach.  240 

Sec.  359.  Do. — Citizenship  of  Inter venors  Usually  Imma- 
terial  241 

Sec.  360.  Federal  Courts  of  Equity  Have  Exclusive  Juris- 
diction to  Enjoin  Enforcement  of  Federal 
Judgments 241 

Sec.  361.    Federal  Court  Has  Jurisdiction  of  Suits  by  Its 

Receivers  Irrespective  of  Citizenship  or 
Amount  in  Controversy 242 

Sec.  362.    Injunctions  Against  Proceedings  in  State  Courts 

— Federal  Courts  May  Not  Ordinarily  Ebjoin 
Proceedings  in  State  Courts 243 

Sec.  363.    Do. — Neither  State  Court  Nor  Its  Suitors  May  be 

Enjoined 244 

Sec.  364.  Do. — Federal  Court  May  Enjoin  State  Court  Pro- 
ceedings When  Necessary  to  Enforce  Its  Own 
Decrees  or  Judgments 244 

Sec.  365.    Do. — Enjoining   State   Court   Judgments   on    the 

Ground  That  They  Were  Procured  by  Fraud, 
Accident  or  Mistake 246 

Sec.  366.    Ancillary  Jurisdiction  in  Aid  of  Another  Federal 

Court 247 

Sec  367.    Do.— Ancillary  Receivers   247 

Sec.  368.    Do. — Ancillary  Receivers  When  Property  Lies  in 

Different  Circuits    248 

Sec.  369.  Do. — Administration  l-nder  Ancillary  Receiver- 
ships  248 

Sec.  370.    Do. — Court  of  Ancillary  Jurisdiction  May  Select 

Its  O^vn  Receivers 248 

Sec.  371.  Do.— Ordinarily  Expedient  That  Original  Receiv- 
ers be  Made  Ancillary 249 


XXll  TABLE  OF  CONTENTS. 

OHAPTEE  XIII. 

HABEAS  CORPUS. 

PAGE 

Sec.  372.    Power  of  Federal  Courts  and  Judges  to  Issue 

Writ  of  Habeas  Corpus 251 

Sec.  373.  Federal  Court  May  Issue  Writ  Only  When  Peti- 
tioner is  In  Custody  Under  Color  of  Federal 
Authority  or  in  Violation  of  Federal  Right. .  251 

Sec.  374.    Supreme  Court,  Except  in  Connection  With  Cases 

in  Which  It  Has  Original  Jurisdiction,  May 
Issue  the  Writ  Only  In  the  Nature  of  an  Ap- 
pellate Proceeding 252 

Sec.  375.    Habeas  Corpus  is  a  Ci\il  and  Not  a  Criminal 

Writ 253 

Sec.  376.    Habeas  Corpus  May  Not  Serve  Purpose  of  Writ 

of  Error  253 

Sec.  377.    Federal  Courts  Issue  Writ  Only  When  Federal 

Question  is  Involved 253 

Sec.  37a    Federal  Court  Will  Not  Always  Issue  Writ  Even 

Where  Federal  Question  is  Involved 255 

Sec.  379.  Federal  Courts  Will  Issue  Writ  to  Protect  Fed- 
eral Jurisdiction    255 

Sec.  380.    Federal  Courts  Will  Issue  Writ  to  I*rotect  Fed- 

eral  Officers  in  Discharge  of  Their  Duties...  257 

Sec.  381.    An  Alleged  Fugitive  from  the  Justice  of  One  State 

May  Have  Federal  Writ  to  Inquire  Into  the 
Lawfulness  of  His  Detention 258 

Sec.  382.    The  Petition  for  the  Writ 200 

Sec.  383.    Federal  Court  May  Issue  Rule  to  Show  Cause 

Why  Writ  Should  Not  Issue 200 

Sec.  384.    Appeals  in  Habeas  Corpus  Cases 261 

Sec.  385.    Habeas  Corpus  ad  Testificandum 261 

CHAPTER  XIV. 

CIVIL  PROCEDURE  OF  THE  FEDERAL  COURTS  WHEN 

SITTING  AS  COURTS  OF  LAW. 

Sec.  386.  Civil  Procedure  as  Distinguished  from  Civil  Ju- 
risdiction of  Federal  Courts 262 

Sec.  387.    Pleading  in  Federal  Courts  Should  Affirmatively 

Show  Existence  of  Jurisdictional  Facts 262 

Sec.  388.    Distinction  Between  I^w  and  Equity 262 

Sec.  389.    In  the  Federal  Appellate  Court  it  is  Sufficient  if 

the  Record  Anywhere  Affirmatively  Shows  Ju- 
risdiction in  the  Lower  Court 268 

Sec.  390.  Averments  of  Jurisdictional  Allegations  Inadvert- 
ently Omitted  May  be  Inserted  by  Amend- 
ment Even  After  Final  Judgment  or  Decree.  263 


TABLE  OF  CONTENTS.  XXlll 

PAGE 

Sec.  391.    Legal  and  Equitable  Procedure  May  Not  be  In- 
termingled.   : 264 

Sec.  392.    In   Federal   Courts   Strictly   Equitable   Defenses 

Cannot  be  Made  at  Law 266 

Sec  393.    Federal  Legal  Procedure 267 

Sec.  394.    Federal  Process  Prior  to  Conformity  Act 267 

Sec.  395.    The  Conformity  Act 267 

Sec.  396.    Conformity  Statute  Does  Not  Affect  Province  of 

Judge  and  Jury 268 

Sec  397.    Conformity  to  be  Only  as  Near  as  May  be 269 

Sec  396.    Conformity  Statute  and  Rules  of  Court 269 

Sec.  399.    The  Conformity  Statute  Yields  to  the  Constitu- 
tion and  to  Any  Specific  Federal  Statute. . . .  270 
Sec  400.    The  Conformity  Act  Does  Not  Adopt  for  Federal 

Courts  State  Statutes  as  to  Service  of  Proc- 
ess Inconsistent  With  the  General  Principles 

of  Jurisprudence  270 

Sec.  401.    Conformity   Statute  Does  Not  Control  Mode  of 

Proof  in  Federal  Courts 271 

Sec  402.    Whether  a  Plaintiff  in  a  Personal  Injury  Case 

May  be  Required  to  Submit  to  Physical  Ex- 
amination Depends  on  the  State  Law 271 

Sec.  403.    State  Statutes  or  Usages  as  to  Continuances  Are 

Not  Binding  on  the  Federal  Courts 272 

Sec  404.    Amendment  of  Pleadings  Freely  Permitted 272 

Sec.  405.    Federal  and  State  Pleading  Nearly  Identical — 

Federal  and  State  Practice  Similar 273 

Sec.  406.    In  Common  Law   States  a   General   Issue  Plea 

Does  Not  Traverse  the  Jurisdictional  Aver- 
ments.   274 

Sec.  407.    The  Conformity  Statute  and  the  Local  Codes  of 

Maryland.  274 

Sec.  406.    Speedy  Judgment  Acts 275 

Sec  409.    Common  Law  Trials  With  Jury  Unless  Waived..  276 

Sec  410.    Qualification  of  Jurors 276 

Sec.  411.    Competency  of  Witnesses  in  Civil  Cases  Deter- 
mined by  State  I-aw 276 

Sec.  412.    Court  Determines  the  Law,  the  Jury  the  Facts. .  277 
Sec.  413.    What  Happens  When  Both  Parties  Ask  for  In- 
structed Verdict  277 

Sec.  414.    Exceptions  to  Charge  Must  Point  Out  Particular 

Error  Complained  of 277 

Sec.  415.    Federal  Courts  Will  Direct  Verdicts  in  Cases  in 

Which  in  Courts  of  Some  States  Such  Direc- 
tion Could  Not  be  Given 277 


XXIV  TABLE  OF  CONTENTS. 

CHAPTER  XV. 

PROCEDURE  OF  FEDERAL  COURTS  WHEN  SITTING  AS 

COURTS  OF  EQUITY. 

PAGE 

Sec.  416.    General  Equitable  Procedure 279 

Sec.  417.    Whether  a  Plaintiff  Has  a  Remedy  at  Law  De- 
pends on  Whether  He  Had  Such  Remedy  in 

1789 279 

Sec.  418.    Federal  Courts  of  Equity  May  Enforce  New  Equi- 
table Remedies  for  Equitable  Rights 279 

Sec.  419.    Federal   ESquity   Procedure  Uniform  Throughout 

the  Country   280 

Sec.  420.    Equity   Rules  of  Supreme  Court  Regtilate  Fed- 
eral Equity  Procedure 280 

Sec.  421.    The  New  Equity  Rules 281 

Sec.  422.    Technical  Forms  of  Equity  Pleading  Abolished..  281 

Sec.  423.    The  Bill 281 

Sec.  424.    Joinder  of  Separate  Causes  of  Action 282 

Sec.  425.    Process 282 

Sec.  426.    Time  in  Which  to  Answer 282 

Sec.  427.    Pleas  and  Demurrers  in  EJquity  Are  Abolished. . .  283 
Sec.  428.    Must  Answer  Within  Five  Days  After  Denial  of 

Motion  to  Dismiss 283 

Sec.  429.     The  Answer    283 

Sec.  430.     Cross  Bills  Abolished,  Counter-Claims  in  Answer 

Substituted 284 

Sec.  431.    What  Affirmative  Oaims  May  Defendant  in  His 

Answer  Make  Against  Plaintiff? 284 

Sec.  432.    General   Replication   Abolished 285 

Sec.  438.     Exceptions  to  Answer  Abolished 285 

Sec.  434.    Equity  Suit  May  be  Turned  Into  a  Suit  at  Law. ..  286 
Sec.  435.     No  Longer  Necessary  to  Send  Legal  Issue  to  Law 

Court  for  Trial 286 

Sec.  436.     Amendments 286 

Sec.  437.    Testimony  to  be  Taken  in  Oiien  Court 286 

Sec.  438.    Time  Within  Which  Depositions  Must  be  Filed . .  287 
Sec.  439.     Expert   Testimony     in    Patent    and   Trade-Mark 

Cases 287 

Sec.  440.    When  Case  Goes  on  Trial  Calendar 288 

Sec.  441.     PostiX)nements  and   Continuances 288 

Sec.  442.     Reference  to  Special  Masters  Discouraged 288 

Sec.  443.    Beginning  Proceedings  Before  Special  Master...  289 

Sec.  444.     Proceedings  Before  Special  Master 289 

Sec.  445.    Frivolous  Excel >tions  to  Master's  Report  Penal- 
ized  289 

Sec.  446.    Weight  to  be  Given  to  Master's  Report 290 

Sec.  447.     Preliminary  Injunctions   291 

Sec.  448.    Temporary   Restraining   Orders 291 

Sec.  449.     Hearings  on  Motions  for  Preliminary  Injunction..  292 


TABLE  OF  CONTENTS.  XXV 

PAGE 

Sec.  460.    Clerk  May  Make  Orders  in  Ck>urse 293 

Sec.  451.    Sales    Under    Equity    Decrees    by    the    Federal 

Courts. 203 

CHAPTER  XVI. 

THE  SUBSTANTIVE  LAW  APPLIED  BY  THE  FEDERAL 

COURTS. 

Sec.  452.    The   Substantive  Law   Applied   by   the   Federal 

Courts  to  Cases  Within  Their  Exclusive  Ju- 
risdiction  294 

Sec.  453.    Substantive  Law  Applied  by  the  Federal  Courts 

to  Cases  in  Which  Their  Jurisdiction  is  Con- 
current With  Courts  of  the  States 294 

Sec.  454.    Federal  Courts  Apply  State  Law 294 

Sec.  455.    State  Statutes  Rules  of  Decision  in  Common  Law 

Trials  in  Federal  Courts 295 

Sec.  456.    Federal  Courts  Are  Bound  by  the  Construction 

Given  by  the  Highest  Court  of  the  State  to 
Its  Constitution  and  Statutes 295 

Sea  457.    Applicable  State  Statutes  Will   be  Enforced  by 

Federal  Courts  Sitting  in  Equity  Where  the 
Demarcation  Between  Law  and  ESquity  is  Not 
AfTected 296 

Sec.  458.    Section  721  Has  Application  to  Substantive  I^aw 

and  Not  to  Procedure 296 

Sec.  459.  When  It  is  Claimed  That  the  State  Has  Im- 
paired the  Obligation  of  a  Contract  the  Deci- 
cisions  of  the  State  Courts  as  to  the  Construc- 
tion of  a  Statutory  or  Constitutional  Provi- 
sion Are  Not  Always  Binding  on  Federal 
Courts 297 

Sec.  460.    State  Court  Construction  of  State  Statutes  Made 

After  a  Case  Has  Been  Brought  in  the  Fed- 
eral Courts  Not  Binding  Upon  It 297 

Sec.  461.    "Law*s"  of  the  State  Do  Not  Always  Include  Its 

Unwritten  Laws 299 

Sec.  462.    Reasons  Why  Supreme  Court  Will  Not  In  Some 

Matters  Follow  State  Decisions 301 

CHAPTER  XVTI. 

APPELLATE  JURISDICTION  OF  THE  COURTS  OF  THE  UNITED 

STATES— DIRECT  APPEALS  FROM  DISTRICT 

COURTS  TO  SUPREME  COURT. 

Sec.  463.    Two  Methods  of  Initiating  Appellate  Proceedings.  302 
Sec.  464.    Courts  Over  Which  the  Appellate  Jurisdiction  of 

the  Federal  Courts  May  be  Exercised 302 


XXVI  TABLE  OF  CONTENTS. 

PAflK 

Sec:  46S.    Jurlfldiction  of  the  Circuit  Court  of  Appeals 802 

Sec.  466.    Jurisdictioii  of  tlie  Sapieme  Court  Over  Direct 

Appeals  from  the  District  Courts 303^ 

Sec.  467.    When  the  Jurisdiction  of  the  District  Court  is  in 

Issue 304 

Sec.  468.  The  Issue  Must  be  as  to  the  Jurlsdictloh  of  a  Dis- 
trict Court  as  a  Court  of  the  United  States. .  304 

Sec.  469.  Whether  Defendant  is  Liable  to  Suit  in  the  Partic- 
ular District  Raises  a  Question  of  Jurisdic- 
tion Which  Can  be  Carried  Directly  to  the 
Supreme  Court  ^. .  306 

Sec.  470.    Whether  Defendant  Has  Been  Properly  Served 

With  Process  Raises  a  Question  of  Juiisdlc- 
tion  Appealable  to  the  Supreme  Court 307 

Sec.  471.    Direct  Appeal  to  the  Supreme  Court  as  to  Jurls- 

dicUon  Carries  Up  That  Question  Only 307 

Sec.  472.    Same  Party  Cannot  Take  Two  .\ppeals — One  on 

the  Jurisdiction,  the  Other  on  the  Merits 306* 

Sec.  473.    When  Appeal  Is  Taken  to  the  Circuit  Court  of 

Appeals  on  the  Jurisdiction  and  Other  Ques- 
tions, the  Circuit  Court  of  Appeals  May,  But 
Need  Not,  Certify  the  Question  of  Jurisdic- 
tion  30^ 

Sec.  474.  Ix)wer  Court  Must  Certify  to  Question  of  Juris- 
diction.   30& 

Sec.  475.    Such   Certificate   Must   be  Granted   Within   the 

Term  at  Which  the  Final  Decree  Was  Made.  810 

Sec.  476.    When    Decree   Constitutes   Sufficient   Certificate, 

Appeal  May  be  Taken  at  Any  Time  Within 
Two  Tears 310 

Sec.  477.    Direct  Appeal  from  Final  Decree  in  Prize  Cases.  310 

Sec.  478.  Direct  Ai^)eals  in  a  Case  Involving  the  Construc- 
tion or  Application  of  the  Constitution  of  the 
United  States  310 

Sec.  479.  In  a  Direct  Appeal  to  the  Supreme  Court  the  Con- 
stitutional Question  Mnst  be  Controlling 311 

Sec.  480.    When  Construction  or  Application  of  Constitution 

Controls,  Supreme  Court  Passes  on  All  Ques- 
tions in  the  Case 311 

Sec.  481.  Where  the  Constioiction  or  Application  of  the  Con- 
stitution is  the  Only  Question  in  the  Case, 
No  Appeal  May  be  Taken  to  the  Circuit  Court 
of  Appeals  311 

Sec.  482.    The  Statute  Does  Not  Permit  Two  Appeals  from 

District  Court   312 

Sec.  483.    Constitutional  Question  is  Not  Involved  Unless  It 

Is  Clearly  Raised  Below 312 

Sec.  484.    Cases  in'  Which  the  Constitutionality  of  Any  Law 

of  the  Ignited  States  is  Drawn  in  Question..  313 


TABLE  OF  CONTENTS.  XXVll 

PAGBT 

Sec.  485.    Cases  in  Which  the  Validity  or  Ck>nstnictioD  of 

Any  Treaty  of  the  United  States  is  Drawn  in 
Question 3ia 

Sec.  486.    A  Case  in  Which  the  Constitution  or  Law  of  a 

State  is  Claimed  to  be  in  Contravention  of 
the  Constitution  of  the  United  States 313 

Sec.  487.    Direct  Appeals  by  Govemment  in  Criminal  Cases.  314r 

Sec.  488.  A  Direct  Appeal  Under  the  Act  of  1907  is  Lim- 
ited to  a  Review  of  the  Special  Questions 
Enumerated  in  the  Statute 315- 

Sec.  489.    Direct  Appeals  Under  the  So-Called  Expedition 

Act 31ft 

Sec.  490.  The  Expedition  Act  is  Not  Repealed  by  the  Judi- 
cial Code  317 

Sec.  491.  Appeals  from  Interlocutory  Injunctions  to  Sus- 
pend State  Statutes  or  Orders  of  Administra- 
tive Boards  317 

CHAPTER  XVIII. 

APPEALS  TO  THE  CIRCUIT  COURT  OF  APPEALS. 

Sec.  492.    Jurisdiction  of  the  Circuit  Court  of  Appeals 319* 

Sec.  493.    The  Appellate  Jurisdiction  of  a  Circuit  Court  of 

Appeals  Does  Not  Usually  Depend  Upon  the 
Amount  in  Controversy 31^ 

Sec.  494.  Appeals  on  the  Facts  May  be  Taken  from  Deci- 
sions in  Bankruptcy  Proceedings  in  Three 
Classes  of  Cases  Only 31& 

Sec.  495.    In  What  Cases  the  Decisions  of  the  Circuit  Courts 

of  Appeals  Are  Final 320» 

Sec.  49&    Do. — ^Under  the  Federal  Trade-Mark  Laws 321 

Sec.  497.    Do. — In  Cases  in  Which  Federal  Jurisdiction  is 

Based  Solely  on  Diverse  Citizenship 321 

Sec.  498.  In  Criminal  Cases  It  is  Only  the  Defendant  Be- 
low Who  May  Invoke  the  Jurisdiction  of  a 
Circuit  Court  of  Appeals 322^ 

Sec.  499.    Decisions  of  Circuit  Courts  of  Appeal  Are  Final  in 

All  Cases  in  Which  the  Amount  in  Contro- 
versy Does  Not  Exceed  $1,000 322- 

Sec.  600.    How  the  Amount  in  Controversy  is  Determined 

for  Purposes  of  Appeal 323" 

Sec.  501.    Amount  in  Controversy  Where  Defendant  Makes 

a  Counter-claim  324 

Sec.  502.    Decisions  of  the  Circuit  Court  of  Appeals  upon 

Questions  Arising  in  Bankruptcy  Proceedings 
Are  Usually  Final 325- 

Sec.  503.  An  Order  of  the  Circuit  Court  of  Appeals  Allow- 
ing or  Rejecting  a  Claim  Exceeding  $2,000., 
May  Under  Some  Circumstances  be  Appeal- 
able.   325 


XXVlll  TABLE  OF  CONTENTS. 

CHAPTER  XIX. 

WRITS  OF  ERROR  FROM  SUPREME  COURT  TO  STATE 

COURTS. 

Sec.  504.     Section  25  of  the  Judicial  Act  of  Sept.  24,  1780. .  326 

Sec.  506.    Right  to  Review  is  Confined  to  Questions  Which 

Affect  the  Boundary  Between  Federal  and 
State  Sovereignty 328 

Sec.  506.    When  the  Federal  Question  is  Involved,  the  Right 

of  Review  Is  Not  Limited  to  Any  Particular 
Kind  of  Suit,  Nor  is  the  Amount  in  Contro- 
versy Material 328 

Sec.  507.  The  Various  Classes  of  Cases  in  Which  the  Su- 
preme Court  May  Issue  Writs  of  Error  to 
State  Courts  32S> 

Sec  508.    When  is  the  Validity  of  a  Treaty  or  Statute  or  an 

Authority  Exercised  Under  the  United  States 
Drawn  in  Question? 330 

Sec.  509.    When  is  the  Validity  of  an  Authority  Exercised 

Under  the  United  States  Drawn  in  Question?.  330 

Sec.  510.    When  is  the  Validity  of  a  Statute  of  a  State  or  of 

an  Authority  Exercised  Under  Any  State. 
Drawn  in  Question  on  the  Ground  That  It  is 
Repugnant  to  the  Constitution,  Treaties  or 
Laws  of  the  United  States? 331 

Sec.  511.    Cases  Where  a  State  Court  Decision  is  Against  a 

Title,  Right,  Privilege  or  Immunity  Espe- 
cially Set  Up  or  Claimed  Under  the  Constitu- 
tion or  a  Treaty  or  Statute  of  the  United 
States  or  a  Commission  or  Authority  Held  or 
Exercised  Thereunder   332 

Sec.  512.  In  the  Third  Class  of  Cases  Provided  for  by  Sec- 
tion 287,  a  Writ  of  Error  Will  Not  Ue  Unless 
the  Plaintiff  in  Error  Has  Specifically  Set 
Up  His  Claim  in  the  State  Court,  and  it  Has 
Been  There  Denied 333 

Sec.  513.    How  Claim  of  Right  Must  be  Specifically  Set  Up. .  334 

Sec.  514.    The  Supreme  Court  Has  Jurisdiction  Only  When 

the  State  Court  Has  Denied  the  Federal 
Right 336 

Sec.  515.    Plaintiff  in  Error  is  Not  Entitled  to  a  Writ  from 

Supreme  Court  Until  He  Has  Carried  the 
Case  to  the  Highest  Court  of  the  State  to 
Which  He  Can  Take  It 336 

Sec.  516.     Rule  in  Cases  in  Which  a  Higher  State  Court 

May  or  May  Not  Allow  an  Appeal  from  a 
Lower 338 

Sec.  517.    The  Supreme  Court  Has  Jurisdiction  to  Pass  on 

the  Federal  Question  Only 338 


TABLE   OF   CONTENTS.  XXIX 

PAGE 

Sec.  518.    If  Any  Other  Issue  Adjudged  by  the  State  Court 

is  Sufficient  to  Sustain  Its  Judgment,  the  Su- 
preme Court  Will  Not  Reverse,  No  Matter 
How  the  Federal  Question  Was  Decided 339 

Sec.  519.     State  Court  Clerk  May  be  Compelled  to  Transmit 

the  Record 339 

CHAPTER  XX. 

FROM  WHAT  CLASS  OF  DECISIONS  APPEALS  MAY  BE  TAKEN 

AND   HOW. 

Sec.  520.    Only  Final  Decisions  Are  as  a  Rule  Appealable. .  341 

Sec.  521.    What  Are  Final  Decisions? 342 

Sec.  522.  Appeals  from  Interlocutory  Decrees  Granting,  Re- 
fusing or  Dissolving  Injunctions  or  Appoint- 
ing Receivers   344 

Sec.  523.    Time  in  Which  Appeals  Must  be  Taken 345 

Sec.  524.    Ways   in   Which  Review  by   Appellate  Tribunal 

May  be  Sought '. 348 

Sec.  525.    Distinctions  Between  an  Appeal  and  a  Writ  of 

Error 348 

Sec.  526.    Writ  of  Error 350 

Sec.  527.    From  What  Office  the  Writ  Issues 351 

Sec.  528.    Assignment  of  Error 351 

Sec.  529.    Citation 353 

Sec.  530.    Appeals 354 

Sec.  531.    Appeal  Bond  354 

Sec.  532.     Summons  and  Severance 354 

Sec  533.     Supersedeas 356 

Sec.  534.    Amount  of  Supersedeas  Bond 357 

Sec.  535.    What  Decrees  Can  Not  be  Superseded  as  of  Right.  358 

Sec.  536.    Certiorari 350 

Sec.  537.    Certiorari   Granted   When   Necessary   to   Protect 

Appellate  Jurisdiction   359 

Sec.  538.  May  Circuit  Courts  of  Appeals  Issue  Writ  of  Cer- 
tiorari  360 

Sec.  539.  Certiorari  Will  Not  be  Issued  to  Review  Adminis- 
trative Actions  3(50 

Sec.  540.    Certiorari   from    Supreme   Court   to   the  Circuit 

Courts  of  Appeals 361 

Sec.  541.  Supreme  Court  Will  Grant  Certiorari  When  Cir- 
cuit Court  of  Appeals  Has  Been  Improperly 

Constituted 361 

Sec.  542.    When  Writ  Dismissed 362 

Sec.  543.     Certiorari  is  Extraordinary  Writ — Circumstances 

Under  Which  It  Will  Issue  Are  Not  All  De- 
finable  362 


XXX  TABLE   OF   CONTENTS. 

PAOE 

Sec.  544.  Certiorari  Not  Granted  Unless  Decision  of  Circuit 

Court  of  Appeals  is  Final 3G2 

Sec.  545.  How  Certiorari  is  Applied  for 363 

Sec.  546.  Mandamus 363 

Sec.  547.  Petition  to  Revise  in  Matter  of  Law 364 

Sec.  548.  Prohibition 365 

Sec.  549.  Certification  of  Question  to  the  Supreme  Court..  365 


(TABLE  OF  CASES  CITED) 
(Page  367). 


(TABLE  OF  STATUTES) 
(Page  389). 


(INDEX) 
(Page  SG3). 


,-••' 


JURISDICTION  AND  PRO^EHJRE 


OF  THE 


COURTS  OF  THE  UNITED  STATES. 


»  .  • 


CHAPTER  I. 


THE  ORIGIN  AND  THE  LIMITS  OF  THE  JURIS- 
DICTION OF  THE  FEDERAL  COURTS. 

1.  Introduction. — In  an  ideal  State  there  would  be  only 
one  set  of  courts.  If  a  controversy  is  one  with  which  the  law 
can  deal  at  all,  there  should  be  no  room  for  difference  of 
opinion  as  to  what  tribunal  may  pass  upon  it.  If  there 
are  different  kinds  of  Courts,  the  limits  of  their  juris- 
diction with  respect  to  each  other  must  be  defined.  The 
affairs  of  men  are  of  infinite  variety.  No  one  can  foresee 
all  their  possible  complexities  and  combinations.  No  statute 
can  draw  the  line  which  separates  the  cases  of  which  one 
Court  may  take  cognizance  from  those  which  may  be  passed 
upon  only  by  another,  so  accurately  and  so  minutely  as  to 
foreclose  the  possibility  of  dispute  as  to  whether  a  particular 
controversy  lies  upon  one  side  or  the  other  of  it  Time,  money, 
learning  and  professional  experience  and  skill  will  be  spent 
in  finding  out,  not  what  the  substantial  rights  of  the  parties 
are,  but  merely  what  Court  may  pass  upon  theuL  When 
there  are  two  or  more  systems  of  Courts,  it  is  almost  inevit- 
able that  their  procedure  will  differ  in  some  respects.  Their 
pleading  and  practice  will  not  be  quite  the  same.  Moreover, 
mutually  independent  tribunals  will,  probably  sometimes  come 
to  different  conclusions  as  to  what  is  the  substantive  law. 
Each  will  be  prone  to  hold  to  its  own  view.  It  may  follow 
that  the  result  of  a  particular  suit  will  turn  altogether  upon 
whether  it  is  tried  in  one  Court  or  in  another.    It  is  possible 
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to  conceive  of  ^^cri&e  which  the  plaintiff  will  be  bound  to  win 
in  a  State  CouVt  sitting  perhaps  on  one  side  of  a  street  and 
which  he  ^wlSk  'as  certainly  lose  if  it  be  determined  by  the 
United  States  Court  which  may  hold  its  sessions  on  the  other 
side  opiji^  same'  thoroughfara  Such  a  state  of  things  does 
not  iiierease  popular  respect  for  either  the  law  or  the  persons 
or  tribunals  administering  it 

'.    This  little  book  seeks  to  state  and  briefly  to  explain  the 
.  •'. ,  l^eral  rules  which  determine  the  jurisdiction  of  the  Fed- 
*  v-eral  Courts;  to  give  some  account  of  the  organization  of  the 
*."'    Federal  judicial  system;  to  point  out  the  more  important 
respects  in  which  the  procedure  of  these  tribunals  differs 
from  those  of  the  States;  and  to  say  a  little  about  those  sub- 
jects of  general  law  upon  which  they  do  not  feel  themselves 
bound  to  follow  the  decisions  of  the  State  Courts,  and  in 
which  in  consequence  they  may  upon  the  same  state  of  facts 
reach  an  opposite  conclusion. 

A  number  of  volumes,  everyone  larger  than  this,  have  been 
written  on  these  subjects.  Many  others  will  be.  Thousands 
of  decisions  relate  to  them.  Most  industrial  processes  are,  in 
a  scientific  sense,  wasteful.  They  fail  to  turn  to  the  best 
theoretical  advantage  much  of  the  material  consumed  and 
much  of  the  energy  exerted.  No  furnace  as  yet  constructed 
is  able  to  make  profitable  use  of  all  the  power  latent  in  the 
fuel  burned.  The  money,  the  time,  the  learning,  the  ability 
and  the  nervous  force  which  have  been  laid  out  in  answer- 
ing such  questions  as  those  with  which  this  treatise  deals 
represent  in  a  way,  the  same  sort  of  economic  loss  as  that 
which  is  incurred  when  all  the  power,  which  for  countless 
centuries  has  been  stored  up  in  a  ton  of  coal,  is  expended  in 
order  that  a  small  percentage  of  it  may  be  put  to  the  use  of 
man.  Within  the  present  limits  of  our  knowledge  we  can  do 
no  better.  Waste  is  part  of  the  cost  of  use.  So  the  necessity 
of  dealing  with  the  problems  herein  discussed  is  a  portion  of 
the  price  we  pay  for  our  dual  system  of  government.  That 
system  has  been  worth  all  that  in  this  and  other  ways  it  has 
cost  us.  Without  a  system  of  Federal  Courts  independent 
of  those  of  the  States,  and,  in  the  case  of  the  Supreme  Court 
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\7he11  dealing  with  a  certain  dass  of  questions  paramount 
to  them,  our  Federal  Government  would  not  be  what  it  today 
is.     Very  probably  it  would  ere  this  have  been  dissolved. 

Nevertheless,  no  good  purpose  can  be  served  by  shutting 
our  eyes  to  the  fact  that  in  some  respects  that  system  is  costly ; 
this  must  be  generally  recognized  before  much  can  be  done  to 
leduce  such  expenditure  to  its  theoretical  minimum.  The 
activities  of  the  Federal  Government  are  now  far  greater  than 
they  were  in  earlier  years.  It  is  not  unlikely  that  for  sometime 
to  come  they  will  still  further  increase.  It  does  not  neces- 
sarily follow  that  there  must  be  a  proportionate  expansion  of 
the  volume  of  litigation  in  the  Federal  Courts.  The  duty  of 
enforcing  Federal  Rights  may  by  Congress  be  imposed  upon 
the  State  Courts.^  Local  and  sectional  prejudice  is  much  less 
general  and  intense  than  it  once  was.  Doubtless  it  will  still 
further  abate.  There  will  be  correspondingly  less  occasion 
to  seek  in  the  Federal  Courts  protection  from  it. 

We  have  become  in  fact  one  people.  We  none  the  less  still 
clearly  recognize  the  paramount  importance  of  maintaining 
and,  if  possible,  of  developing  every  existing  instrument  of 
local  self  government  even  though  it  be  at  the  cost  of  some 
temporary  sacrifice  of  efficiency  in  administration.  No  con- 
siderable body  of  opinion  in  this  country  has  ever  sought 
centralization  for  its  own  saka  There  are  no  longer  any 
laige  number  of  persons  who  cherish  any  intense  jealousy  of 
the  Federal  Government  It  should  be  easier  than  it  has  been 
to  agree  upon  what  should  be  the  limits  of  the  respective  juris- 
dictions of  the  State  and  of  the  Federal  Courts. 

The  pages  which  follow  deal  with  the  Courts  of  the 
United  States  as  they  now  exist.  Such  reference  is  made  to 
past  conditions  as  may  help  to  a  more  accurate  understand- 
ing of  thfi  present. 

2.    Nature  of  the  Questions  Discussed — Questions  of 

jurisdiction,  of  pleading  and  of  practice  are  not  usually  inter- 
esting.  They  deal  with  none  of  those  touches  of  nature, 
-"whether  great  or  trivial,  which  make  all  the  world  akin.  Nor 

*  Second  Employers'  LlabUity  Cases,  223  U.  S.  1. 
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have  they  interest  of  another  kind.  Practical  considerations 
usually  determine  the  limits  of  the  jurisdiction  of  a  particular 
Court  and  the  ways  in  which  cases  are  brought  into  it  and 
tried  before  it.  The  rules  which  govern  in  such  matters  are 
arbitrarj'  rather  than  logical.  The  topics  here  discussed 
cannot  therefore  have  that  fascination  which  the  ordered  and 
reasoned  unfolding  of  an  abstract  idea  exerts  upon  well- 
trained  minds.  It  is  none  the  less  necessary  that  those  who 
are  to  practice  law  in  these  United  States  shall  know  some- 
thing about  the  national  Courts  as  distinguished  from  those 
of  the  States.  A  member  of  the  Bar  should  know  when  he 
may  and  when  he  may  not  assert  or  defend  the  rights  of  his 
clients  in  the  Federal  tribunals. 

3.  Principles  More  Important  Than  Details. — The 

subject  is  arbitrary.  In  some  respects  it  is  highly  technical. 
It  abounds  in  nice  distinctions.  The  law  student  cannot  hope 
to  get  all  of  them  into  his  head.  It  is  just  as  well  that  he 
should  not  try.  There  are  a  number  of  general  principles. 
These  he  should  master.  He  should  do  more  than  remember 
them.  He  should  understand  them.  To  help  him  to  do  so 
is  the  purpose  of  this  book.  Details  cannot  be  altogether 
avoided.  Without  some  reference  to  them  it  would  not  be 
easy  to  see  how  in  practice  the  principles  work.  The  excep- 
tions and  qualifications  which  the  statutes  and  the  decisions 
have  grafted  upon  the  general  rules  must  be  stated.  They 
are  the  rocks  and  the  shoals  which  make  legtal  navigation 
dangerous.  Every  chart^  however  simple  and  in  mere  out- 
line it  may  be,  must  show  them,  if  it  would  not  lead  those 
who  use  it  into  peril. 

4.  All  Federal  Courts  Creatures  of  Written  Law.— 

The  great  principle  which  lies  at  the  bottom  of  all  the  law  as 
to  the  jurisdiction  of  the  Federal  courts  is  that  they  owe 
their  existence  and  their  jurisdiction  to  certain  written  enact- 
ments. These  may  .be  constitutional  or  legislative.  Whether 
they  are  one  or  the  other,  they  are  alike  vmtten.  They  are 
the  original  authorities.     Behind  them  you  need  not  look. 
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Indeed,  you  may  not  for  any  purpose  other  than  that  of  find- 
ing out  what  they  mean. 

5.  All  Federal  Courts  of  Limited  Jurisdiction. — ^No 

I'ederal  Court  may  deal  with  any  controversy,  over  which  it 
has  not  been  given  authority  by  some  constitutional  or  statu- 
tory grant. 

It  follows  that  the  Federal  Courts,  from  the  Supreme 
Court  to  the  Courts  of  the  Referees  in  Bankruptcy,  and  the 
Courts,  if  they  may  bo  so  called,  of  the  United  States  Com- 
missioners, are  one  and  all  Courts  of  limited  jurisdiction. 
In  this  they  differ  radically  from  the  superior  Courts  of  the 
States.  The  latter  are,  for  the  most  part  at  least,  Courts  of 
general  jurisdiction.  It  is  true  that  all  our  States  have 
written  Constitutions.  In  most  of  them  the  judicial  tribunals 
as  they  now  exist  are  the  creatures  of  those  Constitutions  or 
of  statutes.  Even  the  English  Courts  of  today  are  the 
offspring  of  Victorian  l^slation.  Nevertheless,  the  State 
Courts  and  the  English  Courts,  no  matter  how  recently 
created,  are  in  some  way  given  powers  which  make  them 
Courts  of  general  jurisdiction  in  a  sense  in  which  no  Federal 
Court  is. 

6.  Superior  Maryland  Courts  Are  of  General  Juris- 
diction.— ^An  illustration  of  what  is  meant  may  be  found  in 

Marvland.  The  Circuit  Courts  in  the  several  counties 
date  from  the  Constitution  of  1851.  In  the  form  in  which 
thev  actually  exist  todav  they  were  created  by  the  Con- 
stitution  of  1867.  The  powers  they  now  have  are  those 
given  them  by  it.  It  says  they  shall  have  "all  the  power, 
authority  and  jurisdiction  *  *  *  which  the  present  Circuit 
Courts  now  have  and  exercise,  or  which  may  hereafter  be 
prescribed  by  law."^  The  Constitution  of  1864  used  like 
language.^ 

The  Constitution  of  1851,  which  for  the  first  time  created 
Circuit  Courts,  gave  them  all  the  power,  authority  and  juris- 

*  ConstltutlOD  of  Maryland.  1867,  Art.  IV,  Sec.  20. 

•  Constitution  of  Maryland,  1864,  Art  IV,  Sec.  25. 
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diction  of  the  former  County  Counts,  and  their  judges,  within 
their  respective  circuits  all  the  jurisdiction  of  the  old  Court 
of  Chancery.^ 

When  by  constitutional  amendment  adopted  in  1805,  the 
judicial  system  of  the  State  was  reorganized,  similar  lan- 
guage was  used  to  show  that  the  new  County  Courts  were  the 
successors  of  the  old.* 

These  County  Courts  were  far  older  than  tiie  Eevolution. 
The  first  State  Constitution,  that  of  1776,  recognized  their 
existence.*^  It  did  not  define  their  jurisdiction.  It  has  long 
been  the  settled  law  of  Maryland  that  those  Courts  acquired 
before  the  Declaration  of  Independence  all  the  jurisdiction 
and  powers  of  the  Superior  Courts  of  Westminster,  except 
in  so  far  as  such  powers  and  jurisdiction  were  obviously  out 
of  place  under  the  political  system  or  organization  of  the 
Province.  Such  powers  and  jurisdiction  the  Maryland  Courts 
still  have  unless 

(a)  they  have  been  taken  away  by  some  constitutional  or 
l^slative  enactment;  or 

(fc)  are  incompatible  with  the  form  of  government  set  up 
by  the  constitution  formed  by  the  people  of  Maryland  for 
themselves. 

An  important  consequence  follows.  If  you  wish  to  dispute 
the  jurisdiction  of  a  Circuit  Court  of  a  Maryland  county  or 
of  the  Superior  Court  of  Baltimore  City,  over  any  suit  which 
could  have  been  brought  in  any  one  of  the  three  great  Courts 
in  Westminster  Hall,  you  must  aflSrmatively  show  how  and 
why  it  is  that  the  Maryland  tribunal  has  not  the  right  to 
entertain  that  suit.  If  you  cannot  point  out  some  valid 
enactment,  legislative  or  constitutional,  which  has  taken 
away  jurisdiction  over  that  class  of  controversies,  you  must 
try  the  case  in  the  Court  in  which  it  has  been  brought,  unless 
you  can  demonstrate  that  judicial  settlement  of  such  issues 
as  are  raised  by  it  is  not  consistent  with  the  political  system 

■Constitution  of  Maryland,  1851,  Art.  IV,  Sec.  8. 

*  Amendment  to  Constitution  of  1776,  1  Poore*8  Constitution  and 
Charters,  830. 

•  Constitution  of  1776,  Art  XL,  XLVII. 
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under  which  we  live  or  the  organization  of  our  form  of  gov- 
ernment.® 

As  Courts  of  general  jurisdiction,  the  presumption  is  that 
whatever  they  have  done  they  have  rightfully  and  l^ally 
done. 

The  origin  and  the  limits  of  the  jurisdiction  of  the  Mary- 
land Courts  have  been  compared  with  those  of  the  Federal 
tribunals  because  a  concrete  illustration  may  make  clearer  the 
abstract  rule.  The  doctrine  is  one  of  general  application  and 
could  be  illustrated  as  well  from  the  constitutions  and  statutes 
of  any  other  State. 

It  was  clearly  stated  by  Chief  Justice  Taney  in  his  opin- 
ion in  an  historic  case.  Speaking  of  the  higher  Courts  of 
the  several  States,  he  said : — 

"Where  they  are  what  the  law  terms  Courts  of  gen- 
eral jurisdiction,  they  are  presumed  to  have  jurisdic- 
tion unless  the  contrary  appears.  No  averment  in  the 
pleadings  of  the  plaintiff  is  necessary  in  order  to  give 
jurisdiction.  If  the  defendant  objects  to  it  he  must 
plead  it  specially,  and  unless  the  fact  on  which  he  relicB 
is  found  to  be  true  by  a  jury  or  admitted  to  be  true  by 
the  plaintiff,  the  jurisdiction  cannot  be  disputed  in  ah 
Appellate  Court."^ 

It  follows  that  even  on  a  direct  appeal  from  one  of  the 
Superior  Courts  of  a  State,  or  upon  a  review  of  its  proceed- 
ings upon  writ  of  error,  the  appellant  or  plaintiff  in  error 
must  aflSrmatively  show  upon  the  face  of  the  record  or  by  his 
bill  of  exceptions  that  error  has  been  committed. 

The  presumption  is  that  whatever  jurisdiction  was  taken 
and  whatever  was  done  was  properly  taken  and  done,  unless 
the  contrary  appears." 

7.    Federal  Courts  of  Limited  Jurisdiction. — On  the 

other  hand,  the  Courts  of  the  United  States  are  Courts  of 
limited  jurisdiction.  If  a  case  comes  up  from  one  of  the 
State  Courts  of  general  jurisdiction  to  a  higher  Court  of 

*Tom]in8on*s  Lessee  vs.  DeVore,  1  Gill,  S46. 
•  Dred  Scott  vs.  Sanford,  19  How.  401. 
'  Schulze  vs.  State,  43  Md.  295. 
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the  State,  the  latter  does  not  search  the  record  for  allega- 
tions sufficient  to  show  the  jurisdiction  of  the  former.  It 
assumes  that  there  was  jurisdiction  unless  one  of  the  parties 
savs  that  there  was  not,  and  shows  from  the  record  not  that 
jurisdiction  might  not  have  existed,  but  that  it  did  not.  On 
the  other  hand,  if  a  record  comes  up  from  a  District  Court  of 
the  United  States  to  a  United  States  Circuit  Court  of  Appeals 
or  to  the  Supreme  Court,  the  appellate  tribunal  will  of  its 
own  motion  look  through  the  record  to  find  out  whether  from 
all  facts  therein  set  forth  it  clearly  appears  that  the  District 
Court  had  jurisdiction.  If  for  anything  shown  by  the  record 
the  Court  below  may  or  may  not  have  had  jurisdiction,  the 
Appellate  Court  will  proceed  no  further  with  the  case. 

8.    Record  in  Federal  Courts  Must  AflSrmatiyely 

Show  Jurisdiction. — At  a  very  early  date  in  the  history  of 
the  Government  under  the  Constitution,  the  Bank  of  North 
America  brought  suit  in  a  Circuit  Court  of  the  United  States 
against  one  Turner  as  administrator  of  a  certain  Stanley  upon 
a  promissory  note  drawn  by  the  deceased  to  the  order  of 
Biddle  &  Co.,  and  by  that  firm  endorsed  over  to  the  plaintiff. 
The  declaration  alleged  that  the  plaintiff  was  a  citizen  of 
Pennsylvania;  that  Stanley  and  Turner  were  citizens  of 
North  Carolina.  It  said  that  Biddle  &  Co.  used  trade  and 
merchandise  in  partnership  together  at  Philadelphia  or  North 
Carolina.  Under  the  statute  the  Circuit  Court  had  no  juris- 
diction of  a  suit  brought  by  an  endorsee  of  a  promissory  note 
against  the  maker  imless  it  would  have  had  jurisdiction  had 
the  suit  been  brought  by  the  original  payee.  In  this  case  it 
will  be  noted  that  the  citizenship  of  Biddle  &  Co.,  the  original 
payees,  was  not  allied.  The  partners  in  that  firm  might,  so 
far  as  anything  appeared,  have  been  citizens  of  any  State  or 
aliens.  In  the  Court  below  there  was  a  judgment  for  the 
plaintiff.  In  the  Supreme  Court  this  judgment  was  reversed. 
The  Court,  speaking  through  Chief  Justice  Ellsworth, 
said: 

*'A  Circuit  Court  *  *  *  is  of  limited  jurisdiction  and 
has  cognizance  not  of  cases  generally  but  only  of  a  few 
specially  circumstanced,  amounting  to  a  small  proportion 
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of  the  cases  which  an  unlimited  jurisdiction  would  em- 
brace. And  the  fair  presumption  is  (not  as  with  regard 
to  a  Court  of  general  jurisdiction,  that  a  cause  is  within 
its  jurisdiction  unless  the  contrary  appears,  but  rather) 
that  a  cause  is  without  its  jurisdiction  until  the  contrary 
appears.  This  renders  it  necessary,  inasmuch  as  the 
proceedings  of  no  Court  can  be  deemed  valid  further 
than  its  jurisdiction  appears,  or  can  be  presumed,  to  set 
forth  upon  the  record  of  a  Circuit  Court  the  facts  or  cir- 
cumstances which  give  jurisdiction  either  expressly  or  in 
such  manner  as  to  render  them  certain  by  legal  intend- 
ment."^ 

It  is  not  necessary  that  the  absence  of  the  proper  jurisdic- 
tional averments  shall  be  set  up  by  one  of  the  parties.  The 
Appellate  Court  will  of  its  own  motion  notice  the  omission. 

A  bill  in  equity  was  filed  in  a  United  States  Circuit  Court. 
The  caption  of  the  bill  was 

^'Thomas  Jackson,  a  Citizen  of  the  State  of  Virginia ;  Wil- 
liam Goodwin  Jackson  and  Marie  Congreve  Jack- 
son, Citizens  of  Virginia,  Infants,  by  Their  Father  and 
Next  Friend,  the  said  Thomas  Jackson, 

vs. 

The  Rev.  William  Ashton,  a  Citizen  of  the  State  of  Penn- 

bylvania.     In  Equity. 

In  the  body  of  the  bill  the  Virginia  citizenship  of  the 
plaintiffs  was  directly  alleged.  All  that  was  said  in  that  con- 
nection of  the  defendant  was  that  he  *Vas  of  the  City  of 
Philadelphia."  The  Court  below  passed  upon  the  merits  of 
the  case  and  entered  a  decree  in  favor  of  the  defendant. 
There  was  an  appeal  to  the  Supreme  Court.  The  case  was 
there  set  down  for  argument.  Counsel  addressed  the  Court. 
The  latter  of  its  own  motion  called  attention  to  the  fact  that 
the  bill  did  not  all^e  the  citizenship  of  the  defendant.  The 
parties  wished  to  have  a  decision  of  the  Supreme  Court  upon 

*  Turner  vs.  Bank  of  North  America,  4  Dallas,  11. 
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the  merits.     They  united  in  asking  the  Court  to  waive  the- 

point.     Chief  Justice  Marshall  said: — 

"The  title  or  caption  of  the  bill  is  no  part  of  the  bill 
and  does  not  remove  the  objection  to  the  defects  in  the- 
pleadings.    The  bill  and  the  proceedings  should  state  the 
citizenship  of  the  parties  to  give  the  Court  jurisdiction 
of  the  case.    The  only  difficulty  which  could  arise  to  the 
dismissal  of  the  bill  presents  itself  upon  the  statement 
that  the  defendant  is  of  Philadelphia.    This,  it  might  be- 
answered,  shows  that  he  is  a  citizen  of  Pennsylvania. 
If  this  were  a  new  question  the  Court  might  decide  other- 
wise, but  the  decision  of  the  Court  in  cases  which  have 
heretofore  been  before  it  has  been  expressed  upon  the- 
point.^'^ 

The  general  principle  was  fully  discussed  in  the  famous^ 
case  which  bulked  so  large  in  the  constitutional  and  political 
discussions  of  the  years  immediately  preceding  the  Civil  War.. 

Dred  Scott,  a  n^ro,  alleged  that  he  was  free.  He  said  he 
was  unlawfully  held  as  a  slave.  He  brought  suit  in  a  United. 
States  Circuit  Court  to  recover  his  freedom.  He  asserted 
that  he  was  a  citizen  of  Missouri.  By  plea  the  defendant  set 
up  that  the  plaintiff  was  not  a  citizen  and  could  not  be, 
because  he  was  of  African  and  servile  descent  The  plaintiff' 
demurred.  The  demurrer  was  sustained.  The  defendant 
pleaded  over.  In  the  Supreme  Court  the  plaintiff  claimed 
that  the  defense  of  no  jurisdiction  was  no  longer  open  to  the- 
defendant.  By  pleading  over  on  the  merits  after  his  plea  was 
held  bad  he  had  admitted  jurisdiction.  Under  the  then 
recognized  rules  such  an  admission  once  made  could  not  be 
recalled.     Chief  Justice  Taney  said: — 

*^But  in  making  this  objection  we  think  that  the  pecu-^ 
liar  and  limited  jurisdiction  of  the  Courts  of  the  United 
States  has  not  been  adverted  to.  This  peculiar  and  lim- 
ited jurisdiction  has  made  it  necessary  in  these  Courts  to 
adopt  different  rules  and  principles  of  pleading  so  far  as 
jurisdiction  is  concerned  from  those  which  r^ulate 
Courts  of  common  law  in  England  and  in  the  different 
States  of  the  Union  which  have  adopted  the  common 
law  rules.  *  *  *  Under  the  Constitution  and  laws  of  the? 

*  Jackson  vs.  Ashton,  8  Peters,  148. 
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United  States  the  rules  which  govern  the  pleadings  in 
its  Courts  in  questions  of  jurisdiction  stand  on  different 
principles  and  are  r^ulated  by  different  laws.  This 
difference  arises  *  *  *  from  the  peculiar  character  of  the 
Government  of  the  United  States,  for  although  it  is 
sovereign  and  supreme  in  its  appropriate  sphere  of 
action,  yet  it  does  not  possess  all  tlie  powers  which  usu- 
ally belong  to  the  sovereignty  of  a  nation.  Certain  speci- 
fied powers  enumerated  in  the  Constitution  have  been 
conferred  upon  it;  and  neither  the  legislative,  executive 
nor  judicial  departments  of  the  government  can  law- 
fully exercise  any  authority  beyond  the  limits  marked 
out  by  the  Constitution.  And  in  regulating  the  judicial 
department  the  cases  in  which  the  Courts  of  the  United 
States  shall  have  jurisdiction  are  particularly  and  speci- 
fically enumerated  and  defined ;  and  they  are  not  author- 
ized to  take  cognizance  of  any  case  which  does  not  come 
within  the  description  therein  specified.  Hence,  when 
a  plaintiff  sues  in  a  Court  of  the  United  States  it  is 
necessary  that  he  should  show  in  his  pleading  that  the 
suit  he  brings  is  within  the  jurisdiction  of  the  Court 
and  that  he  is  entitled  to  sue  there.  And  if  he  omits 
to  do  this  and  should  by  any  oversight  of  the  Circuit 
Court  obtain  a  judgment  in  his  favor,  the  judgment 
would  be  reversed  in  the  Appellate  Court  for  want  of 
jurisdiction  in  the  Court  below.  The  jurisdiction  would 
not  be  presumed,  as  in  the  case  of  a  common  law  Eng- 
lish or  State  Court  unless  the  contrary  appeared.  But 
the  record  when  it  comes  before  the  Appellate  Court 
must  show  afiirmatively  that  the  inferior  Court  had 
authority  under  the  Constitution  to  hear  and  determine 
the  case.  And  if  the  plaintiff  claims  a  right  to  sue  in  » 
Circuit  Court  of  the  United  States  under  that  provision 
of  the  Constitution  which  gives  jurisdiction  in  contro- 
versies between  citizens  of  different  States,  he  must  dis- 
tinctly aver  in  his  pleading  that  they  are  citizens  of 
different  States,  and  he  cannot  maintain  his  suit  with- 
out showing  this  fact  in  his  pleadings."* 

The  Court  held  that  the  plaintiff  in  this  great  case  had 
shown  that  he  was  not  a  citizen  of  Missouri.  He  was  a  negro 
and  had  been  a  slave.  In  the  view  of  the  majority  of  the 
Court  those  facts  were  inconsistent  with  citizenship. 

■  Dred  Scott  vs.  Sanford,  19  How.  401. 
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9.  Duty  of  Every  Federal  Court  to  Make  Sure  it 

Has  JurisdictioiL — It  is  the  duty  of  every  Court  of  the 
United  States  before  which  a  case  comes,  whether  originally 
or  upon  appeal  or  writ  of  error,  to  satisfy  itself  that  upon 
the  face  of  the  record  facts  appear  giving  it  jurisdiction. 
If  thev  do  not  the  case  may  not  be  further  proceeded  w^ith. 
So  soon  as  the  absence  of  any  of  the  necessary  jurisdictional 
averments  is  noticed  the  case  must  be  stopped,  it  matters  not 
how  far  it  has  gone,  provided  final  judgment  or  decree  has 
not  been  entered  up  by  the  Court  before  which  it  is  pending. 

10.  District  Courts  Not  Inferior  Courts  in  Common 

Law  Sense. — The  Constitution  says  that  Congress  may  from 
time  to  time  ordain  and  establish  "inferior"  Courts.  It  is 
under  this  grant  of  authority  that  all  the  Federal  Courts, 
other  than  the  Supreme  Court,  have  been  created. 

The  word  "inferior"  in  connection  with  the  word  "Courts" 
has  two  meanings.  At  common  law  the  word  so  used  had  a 
technical  significance.  An  "inferior"  Court  was  one  whose 
judgments  or  decrees  could  not  be  set  up  even  collaterally 
without  showing  afiirmatively  by  the  record  the  existence  of 
all  the  circumstances  necessary  to  give  jurisdiction. 

A  Maryland  case  will  illustrate  this  rule.  A  defendant  in 
ejectment  claimed  under  title  originating  in  a  sale  under  an 
execution  issued  on  a  magistrate's  judgment.  The  law  then 
required  that  such  sales  should  be  reported  to  the  Superior 
C'ourt  and  by  it  ratified.  This  was  done.  In  the  record  of 
the  magistrate,  however,  nothing  appeared  to  show  that  the 
person  against  whom  judgment  had  been  given  had  ever 
been  summoned.  Even  after  final  judgment  no  presumption 
could  be  made  in  support  of  the  jurisdiction  of  such  an 
inferior  Court  as  that  of  a  Justice  of  the  Peace.  The  defend- 
ant in  the  ejectment  case  relied  solely  upon  the  execution 
sale.     It  was  held  that  he  had  acquired  no  title  thereby.^ 

It  would  be  easy  to  multiply  authorities  on  this  point.^ 

*  Fahey  vs.  Mottu,  67  Md.  252. 
*Cooley  Constitutional  Limitations,  p.  585,  Note  2;  Argument  of 
I  Stockton  In  Kemije  vs.  Kennedy,  5  Cranch,  179. 
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More  than  a  century  ago  the  Supreme  Court,  speaking 
through  the  mouth  of  Chief  Justice  Ells  worth,  declared 
that  the  Circuit  and  District  Courts  of  the  United  States  were 
not  inferior  Courts  in  the  common  law  sense.  The  word 
inferior  as  used  in  the  Constitution  has  another  meaning. 
It  serves  merely  to  mark  their  relation  to  the  Supreme  Court. 
Their  proceedings  are  "not  subject  to  the  scrutiny  of  those 
narrow  rules  which  the  caution  or  jealousy  of  the  Courts  at 
Westminster  long  applied  to  Courts  of  that  denomination, 
but  are  entitled  to  as  liberal  intendments,  or  presumptions  in 
favor  of  their  regularity  as  those  of  any  Supreme  Court"^ 

The  Chief  Justice  did  not  mean  that  the  same  presump- 
tions would  be  raised  in  favor  of  the  jurisdiction  of  a  Federal 
Court  as  in  support  of  that  of  a  Superior  Court  of  one  of  the 
States.  Indeed  the  very  case  from  which  the  quotation  is 
made  is  an  authority  to  the  contrary.  The  judgment  was 
reversed  for  failure  of  the  record  to  disclose  diversity  of 
citizenship  between  the  plaintiff  and  the  defendant,  a  circum- 
stance which  would  not  have  had  to  have  been  allied  had 
the  proceeding  been  in  a  State  tribunal. 

11.  Objection  to  the  Absence  of  Jurisdictional  Alle- 
gations Cannot  be  Made  After  the  Judgment  or  Decree 
Itself  Can  No  Longer  Be  Directly  Attacked. — In  the 

case  last  cited  it  was  held  that  where  on  a  direct  appeal  or 
writ  of  error  the  record  does  not  affirmatively  show  that  the 
Court  of  first  instance  had  jurisdiction,  the  appellate  tribunal 
will  order  the  case  dismissed.  There,  however,  comes  a  time 
after  which  the  binding  force  of  the  judgment  or  decree  can 
v.o  longer  be  assailed  on  the  ground  that  the  record  does  not 
affirmatively  show  jurisdiction. 

If  a  suit  proceeds  to  final  judgment  or  decree,  and  the 
time  in  which  an*  appeal  can  be  taken  or  a  writ  of  error 
sued  out  goes  by  without  action,  the  judgment  or  decree 
is  presumed  to  be  valid  and  binding  to  the  same  extent  as 
under  like  circumstances  that  of  a  State  Court  of  analogous 
rank  would  be.     If  an  appeal  has  been  taken  or  a  writ  of 

•  Turner  vs.  Bank  of  North  America,  4  Dallas,  11. 
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error  sued  out,  and  the  case  has  been  heard  and  disposed  of 
by  the  Appellate  Court,  and  its  mandate  has  been  issued,  it 
will  thereafter  be  too  late  to  raise  an  objection  that  the  record 
does  not  affirmatively  show  the  existence  of  jurisdiction. 

A  bill  in  equity  had  been  filed  in  the  United  States  Circuit 
Court  for  the  District  of  Kentucky.  The  cause  was  prosecuted 
to  final  decree.  An  appeal  was  taken  to  the  Supreme  Court. 
The  decree  below  was  there  reversed  and  the  cause  sent  back 
with  instructions  to  the  Circuit  Court  to  reenter  it  in  differ- 
ent terms.  After  the  mandate  had  gone  down  the  defeated 
party  for  the  first  time  called  attention  to  the  fact  that  the 
record  did  not  contain  all  the  necessary  jurisdictional  aver- 
ments. Their  absence  had  not  been  noted  theretofore.  The 
Supreme  Court  held  that  it  was  then  too  late  to  make  the 
point  Its  mandate  was  final.  The  case  could  not  be 
reopened.^ 

12.  Validity  of  Judgment  Cannot  be  Collaterally 
Attacked  Because  of  Absence  of  Jurisdictional  Allega- 
tions.— From  the  principle  stated  in  the  last  paragraph,  it 
logically  follows  that  the  regularity  and  binding  force  of  a 
judgment  or  decree  of  a  United  States  District  Court  cannot 
be  collaterally  attacked  because  the  record  of  the  cause  does 
not  on  its  face  show  that  the  Court  had  jurisdiction.  The 
fact  that  the  District  Court  has  taken  jurisdiction  raises  under 
the  conditions  stated  a  presumption  that  it  acted  rightfully  in 
so  doing. 

A  bill  in  equity  was  filed  praying  discovery  and  a  decree 
for  the  conveyance  of  certain  lands.  The  answer  allied  that 
a  similar  bill  had  been  filed  in  the  United  States  Court  for 
the  District  of  Ohio,  that  a  decree  had  there  been  made  in 
favor  of  the  defendant  and  the  bill  dismissed.  The  complain- 
ant objected  that  the  decree  of  the  United  States  Court  was 
not  binding  because  the  record  of  the  proceedings  in  that 

*  SkUlem's  Executors  vs.  May's  Executors,  6  Cranch,  206. 
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Court  did  not  contain  the  necessary  allegations  of  diverse 

•citizenship.    The  Supreme  Court,  however,  said : — 

*'The  reason  assigned  by  the  replication  why  that 
decree  cannot  operate  as  a  bar  is  that  the  proceedings  in 
that  suit  do  not  show  that  the  parties  to  it,  plaintiiFs  and 
defendants,  were  citizens  of  different  States  and  that 
consequently  the  suit  was  corwm  non  judice  and 
the  decree  void.  But  this  reason  proceeds  upon  an  incor- 
rect view  of  the  character  and  jurisdiction  of  the 
inferior  Courts  of  the  United  States.  They  are  all  of 
limited  jurisdiction ;  but  they  are  not,  on  that  account, 
inferior  Courts  in  the  technical  sense  of  those  words, 
whose  judgments  taken  alone  are  to  be  disr^arded.  If 
the  jurisdiction  be  not  allied  in  the  proceedings  their 
judgments  and  decrees  are  erroneous,  and  may  upon 
writ  of  error  or  appeal  be  reversed  for  that  cause.  But 
they  are  not  absolute  nullities.  *  *  *  We  are,  therefore, 
of  opinion  that  the  decree  of  dismissal  relied  upon  in 
this  case,  whilst  it  remains  unreversed  is  a  valid  bar  of 
the  present  suit  as  to  the  above  defendants."^ 

Under  the  present  bankrupt  law  a  petition  was  filed 
against  a  corporation  asking  that  it  be  adjudged  an  involun- 
tary bankrupt.  It  came  in  and  consented.  Adjudication 
followed.  None  of  its  creditors  objected.  A  holder  of  much 
of  its  stock  was  indebted  to  a  third  person,  who  thought  that 
the  adjudication  of  the  corporation  injured  him  by  lessening 
the  value  of  the  stock  belonging  to  his  debtor.  He  came  into 
the  Court  of  Bankruptcy,  asserting  that  the  decree  of  adjudi- 
cation was  void  and  should  be  set  aside.  He  pointed  out  that 
the  creditors'  petition  by  which  the  proceedings  were  b^un 
did  not  contain  the  necessary  jurisdictional  averments.  The 
Court  answered  that  he  was  not  a  person  interested  within 
the  meaning  of  the  bankrupt  law,  and  consequently  could  not 
be  a  party  to  the  bankruptcy  proceedings.  None  but  a  party 
could  attack  a  decree,  passed  by  a  Court  of  limited  but  not  of 
inferior  jurisdiction.^ 

*  McCormick  vs.  Sulllvant,  10  Wheat,  199 ;  See  also  Evers  vs.  Wat- 
son, 156  U.  S  533. 
« In  re  Columbia  Real  Estate  Co.,  101  Fed.  970. 
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13.  A  Federal  Court  Can  Entertain  No  Suit  Except 
By  Authority  of  an  Express  Written  Enactment, — The 

fact  that  a  presumption  in  favor  of  the  regularity  of  the 
proceedings  of  a  Federal  Court  may  be  sufficient  to  sustain 
its  judgments  or  decrees  against  collateral  attack,  is  in  no 
sense  a  limitation  upon  or  an  exception  to  the  general  rule 
that  no  Court  of  the  United  States  may  exercise  any  juris- 
diction not  given  to  it  by  some  statute.  Every  one  who  brings 
any  suit  in  such  a  Court  should  first  read  the  very  written 
enactment  which  gives  to  it  jurisdiction  over  that  particular 
kind  of  controversy. 

14.  No  Federal  Court  Can  Exercise  Any  Jurisdiction 
Not  Oiven  to  the  United  States  By  the  Second  Section 
of  the  Third  Article  of  the  Constitution. — The  second 

great  principle  to  which  the  students'  attention  should  be 

directed  is  that  no  Federal  Court  has,  or  by  possibility  can 

have,  any  jurisdiction  over  any  case  unless  it  is  one  included 

within  the  grant  of  judicial  power  made  by  the  second  section 

of  the  Third  Article  of  the  Constitution  of  the  United  States 

That  section  declares  that 

"Judicial  power  shall  extend  to  all  cases  in  law  and 
equity  arising  under  this  Constitution,  the  laws  of  the 
United  States  and  the  treaties  made,  or  which  shall  be 
made,  under  their  authority ;  to  all  cases  affecting  ambas- 
sadors and  other  public  ministers  and  consuls;  to  all 
cases  of  admiralty  and  maritime  jurisdiction;  to  con- 
troversies to  which  the  United  States  shall  be  a  party; 
to.  controversies  between  two  or  more  States ;  between  a 
Stat©  and  citizens  of  another  State ;  between  citizens  of 
different  States;  between  citizens  of  the  same  State 
claiming  lands  under  grants  of  different  States,  and 
between  a  State  or  the  citizens  thereof  and  foreign 
States,  citizens  or  subjects." 

In  an  early  case  coming  up  to  the  Supreme  Court  from  a 
Circuit  Court  of  the  United  States  the  defendants  were 
described  in  the  record  as  "late  of  the  District  of  Marvland, 
merchants."  Nothing  else  was  said  as  to  their  citizenship. 
The  plaintiffs  were  alleged  to  be  aliens  and  subjects  of  the 
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King  of  the  United  Kingdom  of  Great  Britain  and  Ire- 
land. Luther  Martin,  who  appeared  above  for  the  defend- 
ants, contended  that  the  Court  below  had  no  jurisdiction.  It 
was  nowhere  alleged  that  the  defendants  were  citizens  of  any 
State  Lee^  who  represented  the  plaintiffs,  pointed  out  that 
the  judiciary  act  expressly  gave  jlirisdiction  to  the  Circuit 
Court  of  all  suits  to  which  an  alien  was  a  party:  Chief 
Justice  Matwhat.l  said :  ^'Tum  to  the  article  of  the  Consti- 
tution of  the  United  States,  for  the  statute  cannot  extend  the 
jurisdiction  beyond  the  limits  of  the  Constitution."  The 
words  of  the  Constitution  where  aliens  are  concerned  give 
jurisdiction  only  when  the  suit  is  between  them  on  the  oxie 
band  and  citizens  of  a  State  on  the  other.  The  omission  from 
the  record  of  the  important  allegation  was  a  clerical  over- 
sight   It  was  by  consent  supplied  by  amendment^ 

15.  Neither  (Jongress  Nor  Consent  of  Parties  Can 
Extend  Jurisdiction  of  Federal  Courts  Beyond  Consti- 
tutional Grant. — ^If  Brown  and  Jones  are  citizens  of  the 

same  State,  they  cannot  have  a  controversy  between  them 
tried  in  the  Federal  Courts  unless  their  dispute  arises  under 
the  Constitution,  the  law  or  treaties  of  the  United  States,  or 
is  a  matter  of  admiralty  and  maritime  jurisdiction,  or  relates 
to  the  title  of  land  which  they  each  claim  under  grants  from 
diffei-ent  States.  They  could  not  try  their  quarrel  in  those 
Courts  even  if  an  express  statute  of  Congress  said  they  might. 
The  statute  would  itself  be  void  as  attempting  to  extend  the 
jurisdiction  of  the  Federal  Courts  beyond  the  limits  of  the 
judicial  power  given  to  the  United  States  by  the  Constitution. 

16.  Federal  Courts  Careful  to  Exercise  No  Jurisdic- 
tion Not  Clearly  Theirs. — ^From  the  beginning  the  Federal 

Courts  have  been  careful  to  confine  their  activities  within  the 
very  letter  of  the  constitutional  grant.  They  have  never 
attempted  to  extend  their  jurisdiction  by  indirection.  They 
have,  with  one  exception  to  be  fully  discussed  in  a  later 

■ 

'Hodgson  T8.  Bowerbank,  5  Cranch,  903. 
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chapter,  never  resorted  to  legal  fictions  to  get  over,  under  or 
around  the  barriers  erected  by  the  Constitution. 

In  many  countries  at  some  periods  in  the  development  of 
their  l^al  procedure,  every  Court  struggled  to  extend  its  own 
jurisdiction  and  to  limit  that  of  all  competing  tribunals.  To 
accomplish  those  ends  resort  was  had  to  the  most  barefaced 
fictions.  The  Court  of  Exchequer  was  a  Court  which  had 
jurisdiction  over  matters  affecting  the  royal  revenues,  and 
over  them  alone.  It  became  a  Court  of  concurrent  juris- 
diction with  the  Court  of  Common  Pleas  by  the  simple  expe- 
dient of  allowing  the  plaintiff  to  say  that  he  was  a  debtor 
to  the  King.  It  followed  that  the  King's  revenue  was  con- 
cerned in  his  securing  his  rights  against  the  defendant,  for  if 
the  defendant  was  forced  to  pay  the  plaintiff,  the  plaintiff 
would  be  the  better  able  to  pay  the  King.  The  Court  forbade 
the  defendant  to  deny  that  the  plaintiff  in  truth  owed  the 
King  anything  or  ever  intended  to  pay  His  Majesty  a  cent* 

The  Court  of  King's  Bench  in  like  manner  permitted  a 
plaintiff  to  all^e  that  the  defendant  was  in  the  custody  of 
its  marshal,  and  was  therefore  suable  onlv  before  it.  This 
statement  was  always  untrue,  but  the  Court  would  never  let 
the  defendant  dispute  it.  The  Federal  Courts,  on  the  other 
hand,  from  the  beginning  of  the  Government  have  been 
inclined  to  limit  rather  than  to  extend  their  jurisdiction. 

17.  Congress  Always  Anxious  to  Restrict  Jurisdic- 
tion of  Federal  Courts. — ^Congress  itself  has  been  very 

unwilling  to  extend  the  jurisdiction  of  the  United  States 
Courts.  The  jurisdiction  which  they  now  exercise  or  have 
ever  exercised  is  but  a  very  small  part  of  that  which  Congress 
might  constitutionally  confer  upon  them  if  it  was  so  minded. 
It  ne\'er  has  been.  Quite  naturally,  therefore,  Congress  has 
seldom  attempted  to  give  those  Courts  any  jurisdiction  which 
it  had  no  constitutional  right  to  l>estow  upon  them. 

18.  Congress  Cannot  Extend  Jurisdiction  of  Federal 
Courts  Beyond  Constitutional  Orant. — Nevertheless  som^^ 

acts  have  Iwen  passed  which  rurported  to  give  the  Federal 
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Courts  jurisdiction  not  included  within  the  judicial  power 
conferred  on  tie  United  States  by  the  Constitution.  Usually 
when  this  has  becai  done,  it  has  been  due  either  to  careless 
draftsmanship  or  to  a  more  or  less  confused  or  muddled 
understanding  of  some  of  the  provisions  of  the  Constitution 
itself.  Very  seldom  have  the  members  of  the  Federal  Legis- 
lature had  any  deliberate  intention  unduly  to  enlarge  the 
jurisdiction  of  the  Courts  of  the  United  States. 

The  language  of  the  original  Judiciary  Act  by  which  the 
Courts  were  given  jurisdiction  over  all  suits  to  which  an  alien 
was  a  party  was  one  case  in  which  the  statute  literally  inter- 
preted went  farther  than  the  Constitution  authorized. 

19.  Congress  Cannot  Extend  Original  Jurisdiction 
of  Supreme  Court  Further  Than  the  Constitution  Pre- 
scribes.— ^In  the  famous  case  of  Marbury  vs.  Madison,  1 
Cranch,  175,  it  was  decided  that  Congress  had  attempted  to 
confer  upon  the  Supreme  Court  a  jurisdiction  not  given  to 
that  Court  by  the  Ccnstitution.  There  was  no  question  that  the 
Federal  judicial  power  as  defined  by  the  Constitution  prop- 
erly extended  to  the  case  for  which  Congress  had  sought  to 
provide.  The  l^slative  mistake  was  of  a  different  sort.  The 
Constitution  itself  defines  the  cases  of  which  the  Supreme 
Court  may  take  original  jurisdiction.  It  provides  that  "in 
all  cases  affecting  ambassadors,  other  public  ministers  and 
consuls  and  those  in  which  a  State  shall  be  party,  the 
Supreme  Court  shall  have  original  jurisdiction.  In  all  the 
other  cases  before  mentioned"  (that  is  to  say,  in  all  other 
cases  to  which  the  judicial  power  of  the  United  States 
extends),  "the  Supreme  Court  shall  have  appellate  jurisdic- 
tion both  as  to  law  and  fact,  with  such  exceptions  and  under 
such  r^ulations  as  the  Congress  shall  make." 

Without  paying  sufficient  attention  to  the  precise  wording 
of  the  provision  just  quoted,  Congress  had  declared  that  the 
Supreme  Court  might  issue  writs  of  mandamus  to  officers  of 
the  United  States. 

Mr.  Marbury  and  several  other  gentlemen  had  by  Presi- 
dent Adams  been  appointed  justices  of  the  peace  for  the 
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l>istrict  of  Columbia.  The  nominations  were  confirmed  by 
the  Senate,  the  commissions  duly  made  out  and  signed  by 
President  Adams  and  given  to  the  Secretary  of  State  for 
delivery  to  the  persons  named  therein.  Before  they  were 
actually  delivered  a  change  of  administration  took  place. 
Mr.  Madison,  the  new  Secretary  of  State,  declined  to  deliver 
them.  Mr.  Marbury  and  the  other  gentlemen  interested  sued 
cut  in  the  Supreme  Court  a  writ  of  mandamus  to  compel  Mr. 
Madison  to  do  so.  The  Court  held  that  it  was  his  dear 
ministerial  duty  to  give  the  commissions  to  those  named  in 
them;  that  the  performance  oi  such  a  duty  could  properly 
be  compelled  by  mandamus,  but  that  Congress  had  no  power 
to  give  the  Supreme  Court  original  jurisdiction  to  issue  that 
writ  in  any  case  over  which  the  Constitution  did  not  confer 
upon  that  Court  such  jurisdiction. 

20.  Constitutional  Orant  of  Original  Jurisdiction  to 
the  Supreme  Court  is  Not  Exclusive. — Congress  may  not 

add  to  the  original  jurisdiction  of  the  Supreme  Court  as 
defined  in  the  Constitution.  Is  the  converse  true?  May 
Congress  confer  any  of  that  jurisdiction  on  other  Federal 
Courts  ?  In  several  of  the  great  opinions  of  Chief  Justice 
Mabshall  the  power  to  do  so  was  denied.^  In  none  of  them 
was  the  question  directly  involved.  Whenever  it  has  been 
the  Supreme  Court  has  held  that  its  original  jurisdiction  is 
not  exclusive. 

As  early  as  1703  the  Genoese  consul  at  Philadelphia  was 
indicted  in  the  United  States  Circuit  Court  for  the  District 
of  Pennsylvania  for  sending  a  threatening  letter  to  the  Brit- 
ish Minister.  Quite  clearly  within  the  constitutional,  ad 
within  every  other  sense,  he  was  affected  by  the  prosecution. 
He  contended  that  the  Supreme  Court  was  the  only  tribimal  in 
which  it  could  be  lawfully  instituted.  The  Circuit  Court^ 
presided  over  by  Justice  Chase,  ruled  against  him.^ 

*  Marbury  vs.  Madison,  1  Cranch,  137;  Osbom  vs.  United  States 
Bank,  9  Wheat,  820. 

*  United  States  vs.  Ravara,  2  Dallas,  207. 
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Section  13   of  the  original  Judiciary  Act^  now  forms, 

almost  without  change  of  verbiage,  section  233  of  the  Judicial 

Code.*    It  reads: 

"The  Supreme  Court  shall  have  exclusive  jurisdiction 
of  all  controversies  of  a  civil  nature  where  a  State  is  a 
party^  except  between  a  State  and  its  citizens,  or  between 
a  State  and  citizens  of  other  States,  or  aliens,  in  which . 
latter  cases  it  shall  have  original  but  not  exclusive  juris- 
diction. And  it  shall  have  exclusively  all  such  juris- 
diction of  suits  or  proceedings  against  ambassadors  or 
other  public  ministers,  or  their  domestics  or  domestic 
servants,  as  a  Court  of  law  can  have  consistently  with  the 
law  of  nations;  and  original,  but  not  exclusive,  jurisdic- 
tion of  all  suits  brought  by  ambassadors  or  other  public 
ministers,  or  in  which  a  consul  or  vice<»nsul  is  a 
party." 

In  terms  it  gives  other  Federal  Courts  concurrent  juris- 
diction over  some  classes  of  cases  of  which  the  Constitution 
says  the  Supreme  Court  shall  have  original  jurisdiction.  In 
1883  it  was  expressly  decided  that  such  legislation  was  con- 
stitutional. Suits  against  foreign  oonsids  could  be  instituted 
in  the  District  Courts.* 

The  Supreme  Court  has  repeatedly  held  that  its  original 
jurisdiction  over  suits  in  which  a  State  is  a  party  is  not  neces- 
sarily exclusive  of  any  which  Congress  may  see  fit  to  confer 
upon  other  Federal  tribunals.^ 

The  construction  of  the  Constitutional  grant  of  original 
jurisdiction  to  the  Supreme  Court  is  therefore  now  settled. 
Congress  may  not  add  to  it.  Other  Courts  may  be  permitted 
to  share  it. 

a 

Practical  considerations  have  had  much  to  do  with  giving 
to  this  clause  of  the  Constitution  the  construction  which  it 
has  received.  It  is  not  well  that  the  Supreme  Court  shall  be 
made  a  tribtmal  of  first  instance  in  any  cases  otiier  than 
those  expressly  mentioned  in  the  Constitution.     It  may  be, 

» Act  Sept  24,  1789.  1,  Stat.  73. 

*  Act  of  March  3, 1911,  In  force  Jan.  1,  1912,  36  Stat.  115a 

■  Bora  vs.  Preston,  111  U.  S;  252. 

*Ainea  vs.  Kansas,  m  U,  S.  449. 
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and  often  is^  convenient  that  many  of  them  shall  be  first 
instituted  elsewhere. 

As  Chief  Justice  Taney  pointed  out  in  a  case  he  heard  on 
circuit,  it  hardly  could  have  been  the  intention  of  the  states- 
men  who  framed  our  Constitution  to  require  that  one  of 
uur  citizens,  who  had  a  claim  of  even  less  than  five  dollars 
against  another  citizen,  clothed  by  some  foreign  government 
with  the  consular  office,  should  be  compelled  to  go  into  the 
Supreme  Court  to  have  a  jury  summoned  in  order  to  enable 
him  to  recover  it;  nor  could  it  have  been  intended  that  the 
time  of  that  Court,  with  all  its  high  duties,  should  be  taken 
up  with  the  trial  of  every  petty  offense  that  might  be  com- 
mitted by  a  consul  in  any  part  of  the  United  States,  that 
consul,  too,  being  often  one  of  our  own  citi^ens.*^ 

21.  The  First  Three  Rules  T^imiting  Jurisdiction 

of  Federal  Courts. — Thus  far  three  general  rules  have  been 
stated  and  illustrated : 

1.  That  the  Courts  of  the  United  States  have  no  jurisdic- 
tion except  that  given  them  by  the  Constitution  or  by  statutes 
passed  under  the  Constitution. 

2.  That  no  statute  can  extend  the  jurisdiction  of  any  one 
of  these  Courts  beyond  the  limits  of  the  grant  of  judicial 
power  made  in  the  Constitution. 

3.  That  the  original  jurisdiction  of  the  Supreme  Court 
is  fixed  bv  the  Constitution  itself  and  cannot  be  extended  by 
Congress,  although  it  may  be  shared  by  other  tribunals.  State 
or  Federal. 

22.  Except  a.s  to  Original  Jurisdiction  of  Supreme 
Court,  the  Jurisdiction  of  Every  Federal  Court  is  Stat- 
utory.— The  fourth  great  rule  is  that  no  Court  of  the  United 

States,  except  the  Supreme  Court,  can  claim  any  jurisdiction 
unless  it  can  point  to  the  particular  Act  of  Congress  con- 
ferring such  jurisdiction  upon  it.  This  rule  is  of  great  prac- 
tical importance.    The  jurisdiction  which  Congress  has  in  fact 

'  Gittlngs  vs.  Crawford,  10  Fed.  Cases,  447. 
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given  to  the  Federal  Courts  is  but  a  very  small  fraction  of 
that  which  Congress  might  grant  if  it  would. 

23.    The  Constitutional  Orant  of  Judicial  Power  is 

Not  Self  Executing. — Is  the  grant  of  judicial  power  in  the 
Constitution  self  executing  ? 

In  the  case  of  Turner  vs.  Bank  of  North  America,  the 
suit  was  between  a  citizen  of  Pennsylvania  and  a  citizen  of 
North  Carolina.  The  Constitution  declares  that  the  judicial 
power  shall  extend  to  controversies  between  citizens  of  differ- 
ent States.  The  parties  to  the  case  actually  instituted  were 
citizens  of  different  States.  Congress  had,  however,  said 
that  no  suit  might  be  brought  in  the  Federal  Courts  by  an 
assignee  of  a  chose  in  action  unless  such  suit  could  have 
been  brought  in  those  Courts  had  no  assignment  been  made. 
Could  Congress  lawfully  say  that  no  Court  of  the  United 
States  should  exercise  jurisdiction  over  a  class  of  cases  clearly 
within  the  constitutional  grant  of  judicial  power?  Justice 
CiiASE  in  1799  answered: — 

"The  notion  has  frequently  been  entertained  that  the 
Federal  Courts  derive  their  judicial  power  immediately 
from  the  Constitution,  but  the  political  truth  is  tliat  the 
V  disposal  of  the  judicial  power  (except  in  a  few  specified 
instances)  belongs  to  Congress.  If  Congress  has  given 
the  power  to  this  Court  we  possess  it,  not  otherwise ;  and 
if  Congress  has  not  given  the  power  to  us  or  to  any  other 
Court,  it  still  remains  at  the  legislative  disposal.  *  *  * 
Congress  is  not  bound,  and  it  would  perhaps  be  inex- 
pedient to  enlarge  the  jurisdiction  of  the  Federal  Courts 
to  every  subject  in  every  form  which  the  Constitution 
might  warrant."^ 

A  half  century  later  the  point  was  elaborately  discussed. 
It  arose  in  the  same  wav  as  in  the  earlier  case.  The  suit 
was  to  recover  upon  a  chose  in  action.  The  plaintiff  acquired 
it  by  assignnjent.  He  and  the  defendant  were  citizens  of 
different  States.  The  original  holder  of  the  chose  in  action 
was  a  citizen  of  the  same  State  as  the  defendant.     If  the 

"  Turner  vs.  Bank  of  North  America,  4  Dallas,  30. 
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statute  already  referred  to  was  a  valid  exercise  of  congres- 
sional power,  the  suit  could  not  be  maintained,  for  the  case 
could  not  have  been  brought  in  the  Federal  Court  had  no 
assignment  been  made.  If  it  was  invalid  as  limiting  a  juris- 
diction given  by  the  Constitution,  the  suit  was  properly 
instituted.    The  Supreme  Court  said : — 

"It  has  been  alleged  that  this  restriction  of  the  judi- 
ciary act  *  *  *  is  in  conflict  with  *  *  *  the  Constitution 
and  therefore  void.  It  must  be  admitted  that  if  the 
Constitution  had  ordained  and  established  the  inferior 
Courts  and  distributed  to  them  their  respective  powers, 
they  could  not  be  restricted  or  divested  by  Congress. 
But  as  it  has  made  no  such  distribution,  one  of  two  con- 
sequences must  result — either  that  each  inferior  Court 
created  by  Congress  must  exercise  all  the  judicial  powers 
not  given  to  the  Supreme  Court,  or  that  Congress  having 
the  power  to  establish  the  Courts  must  define  their 
respective  jurisdictions.  The  first  of  these  inferences 
has  never  been  asserted  and  could  not  be  defended 
with  any  show  of  reason,  and  if  not,  the  latter  would 
seem  to  follow  as  a  necessary  consequence.  And  it  would 
seem  to  follow  also  that  having  a  right  to  prescribe, 
Congress  may  withhold  from  any  Court  of  its  creation 
jurisdiction  of  any  of  the  enumerated  controversies. 
Courts  created  by  statute  can  have  no  jurisdiction  but 
such  as  the  statute  confers.  No  one  of  them  can  assert 
a  just  claim  to  jurisdiction  exclusively  conferred  on 
another  or  withheld  from  all.  The  Constitution  has 
defined  the  limits  of  the  judicial  power  of  the  United 
States,  but  has  not  prescribed  how  much  of  it  shall  be 
exercised  by  the  Circuit  Courts;  consequently  the  stat- 
ute which  does  prescribe  the  limits  of  their  jurisdiction 
cannot  be  in  conflict  with  the  Constitution,  unless  it 
confers  powers  not  enumerated  therein."^ 

24.    Congress  Ha.s  Never  Provided  for  the  Exercise 
of  More  Than  a  Part  of  the  Judicial  Power  Oiven  by 

the  Constitution. — The  political  history  of  the  United  States 
under  the  Constitution  is  often  summed  up  -as  a  struggle 
between  those  who  believe  in  the  strict,  and  those  who  believe 
in  the  liberal,  construction  of  the  powers  granted  the  Fed- 

«  Sheldon  vs.  Sill.  8  How.  44a 
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eral  Government  by  the  Constitution.  So  stated  and  taken 
with  the  limitations^  qualifications  and  exceptions  to  which 
all  such  general  and  easy  summaries  of  history  must  always 
be  subject,  it  has  been  in  the  past  roughly  accurate.  Some- 
timeS;  however;  it  is  said  that  the  contest  has  been  between 
those  who  want  a  strong  and  centralized  government  and  those 
who  do  not  That  is  not  trua  It  never  has  been  true.  No 
better  proof  of  its  untruth  need  be  given  than  to  tell  the  story 
of  the  way  in  which  (Congress  has  dealt  with  the  jurisdiction 
of  the  Federal  Courts. 

The  Federal  Grovemment  has  been  for  long  periods  under 
the  control  of  political  parties  which  did  not  make  strict 
construction  a  part  of  their  creed.  Nevertheless,  there  prob- 
ably never  has  been  an  extension  of  Federal  jurisdiction  for 
the  mere  purpose  of  extending  it.  There  has  always  been  a 
real  or  supposed  reason  for  any  enlai^ment  of  it  which  has 
been  made.  Usually  when  the  supposed  reason  has  proved 
to  be  a  bad  reason  or  no  reason  at  all,  or  has  been  found  no 
longer  to  exist,  the  jurisdiction  once  given  has  been  with- 
drawn. National  banks  are  created  under  the  authoiity  of  an 
Act  of  Congress.  As  early  as  1824  the  Supreme  Court  held^ 
that  a  controversy  to  which  a  corporation  holding  a  Federal 
charter  is  a  party,  arises  under  an  Act  of  Congress.  Jurisdic- 
tion over  such  controversies  may  therefore  be  lawfully  given 
to  the  Federal  Courts.  Our  present  national  banking  system 
dates  from  the  period  of  the  Civil  War.  It  was  a  time  when 
political  feeling  ran  high.  The  banks  were  new  institutions. 
There  was  much  hostility  to  them.  In  certain  portions  of 
the  country  there  was  reason  to  fear  that  they  would  get 
scant  justice  from  State  Court  juries.  The  Act  of  June  3, 
1864,  gave  to  the  Federal  Courts  jurisdiction  over  all  suits 
to  which  a  national  bank  was  a  party.  By  1887  national 
banks  were  familiar  things.  Serious  hostility  on  the  part  of 
any  great  number  of  people  had  everywhere  died  out.  Con- 
gress then  provided  that  national  banks  should,  so  far  as 
actions  by  or  against  them  are  concerned,  be  regarded  as  citi- 

*  Osborne  vs.  U.  S.  Bank,  9  Wheat  738. 
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zens  of  the  State  in  which  they  are  respectively  located ;  and 
that  the  Federal  Courts  shall  not  have  jurisdiction  over  suits 
by  or  against  them  unless  such  Courts  would  have  it  had 
the  national  bank  been  in  fact  a  citizen  of  the  State  in  which 
it  was  located. 

Congress  could  provide  that  every  controversy  between 
citizens  of  different  States  should  be  tried  in  the  United 
States  Courts.  Actually  it  has  always  left  concurrent  juris- 
diction over  all  such  cases  to  the  State  Courts.  It  might 
declare  that  no  matter  how  tiifling  may  be  the  amount  in 
dispute  between  the  citizens  of  different  States,  the  case  might 
at  the  will  of  either  of -them  be  taken  into  the  Federal  Courts. 
In  the  original  Judiciary  Act  it  said  that  no  case  in  which 
the  amount  in  controversy  did  not  exceed  $500,  exclusive  of 
interest  and  costs,  should  be  within  their  jurisdiction.  In 
1875  the  limit  was  raised  to  $2,000.  Since  the  first  of  Jan- 
uary, 1912,  it  has  been  $3,000. 

25.  Unnecessary  Extension  of  Jurisdiction  of  Fed- 
eral Courts  Undesirable. — The  unwillingness  to  extend,  the 
wish  to  restrict  the  jurisdiction  of  the  Federal  Courts,  is 
natural.  Litigation  in  the  Federal  Courts  is  usually  more 
expensive  than  in  those  of  the  States.  To  many  suitors  it  is 
more  inconvenient.  It  consumes  more  of  their  time  and  is  in 
that  way  more  costly.  It  costs  more  and  is  more  inconvenient 
because  the  Federal  Courts  never  sit  at  more  than  a  relatively 
few  places  in  a  State.  There  are  State  Courts  in  every 
county.  The  lawyers  living  at  the  county  towns  at  which 
the  Federal  Courts  do  not  sit  are  reluctant  to  see  the  jurisdic- 
tion of  those  Courts  extended.  Since  1787  local  prejudice 
or  local  patriotism  has  greatly  diminished.  There  would  not 
now  perhaps  be  any  very  fierce  and  unreasoning  objection  to 
the  transfer  of  much  litigation  from  the  State  to  the  Federal 
tribunals.  But  just  because  there  is  nothing  like  so  much 
State  jealousy  there  is  far  less  reason  than  there  was  a  century 
and  a  quarter  ago  to  take  from  the  State  Courts  the  disposi- 
tion of  cases  with  which  they  can  more  cheaply  and  con- 
veniently deal. 
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If  a  New  York  suitor  feels  that  in  a  Maryland  State  Court 
he  may  meet  a  Maryland  adversary  on  equal  terms,  he  will 
care  little  whether  he  may  or  may  not  bring  his  case  into  a 
Federal  Court. 

26.  Federal  Courts  Have  No  Common  Law  Crim- 
inal Jurisdiction. — ^As  the  inferior  Federal  Courts  have  no 
jurisdiction  except  that  expressly  given  them  by  statute,  they 
cannot  punish  as  a  crime  anything  which  is  not  made  an 
offense  by  an  act  of  Congress.  In  Maryland,  as  in  a  number 
of  other  States,  men  are  frequently  punished  for  acts  which 
are  not  forbidden  by  any  statute,  but  which  were  crimes  at 
common  law.  In  the  years  immediately  following  the  adop- 
tion of  the  Constitution,  there  were  those  who  thought  that 
the  Federal  Courts  might  exercise  a  like  jurisdiction.  A 
common  law  offense  had  been  committed ;  its  effect  and  pei^ 
haps  its  purpose  might  have  been  to  obstruct  the  operations  of 
the  Federal  (Government.  Could  not  the  doer  be  prosecuted  in 
the  Federal  Courts  ?  One  who  similarly  transgressed  against 
the  peace  and  dignity  of  a  State  could  in  the  tribunals  of  the 
latter  be  held  to  answer  for  his  misdeed. 

Libel  is  a  common  law  misdemeanor  punishable  by  fine 
and  imprisonment.  It  has  never  been  forbidden  by  any  Act 
of  Congress. 

The  Connecticut  Current  was  a  Federalist  paper.  On 
May  7,  1806,  it  said  that  the  President  and  Congress  had  in 
secret  voted  a  present  of  $2,000,000  to  Napoleon  Bonaparte 
for  permission  to  make  a  treaty  with  Spain.  The  Federal 
Grand  Jury  indicated  the  proprietors  for  libel.  The  defend- 
ants demurred.  The  judges  of  the  trial  Court  were  divided  in 
opinion.  They  asked  the  instructions  of  the  Supreme  Court. 
It  said: — 

"the  only  question  which  this  case  presents  is  whether 
the  Circuit  Courts  of  the  United  States  can  exercise  a 
common  law  jurisdiction  in  criminal  cases.  We  state  it 
thus  broadly  because  a  decision  on  a  case  of  libel  will 
apply  to  every  case  in  which  jurisdiction  is  not  vested 
in  those  Courts  by  statute.  *  *  *  Of  all  the  Courts  which 
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the  United  States  may  under  their  general  powers  con- 
stitute, one  only,  the  Supreme  Court,  possesses  juris- 
diction derived  immediately  from  the  Constitution,  and 
of  which  the  l^slative  power  cannot  deprive  it.  All 
other  Courts  created  by  the  general  Grovemment  possess 
no  jurisdiction  but  what  is  given  them  by  the  power 
that  creates  them  *  *  *  The  only  groimd  on  which  it 
has  ever  been  contended  that  this  jurisdiction  could  be 
maintained,  is  that  upon  the  formation  of  any  political 
body  an  implied  power  to  preserve  its  own  existence  and 
promote  the  end  and  object  of  its  creation  necessarily 
results  to  it.  *  *  *  If  admitted  as  applicable  to  the  state 
of  things  in  this  country,  the  consequence  would  not 
result  from  it  which  is  here  contended  for.  If  it  may 
communicate  certain  implied  powers  to  the  general  (Gov- 
ernment it  would  not  follow  that  the  Courts  of  that  Gov- 
ernment are  vested  with  jurisdiction  over  any  particular 
act  done  by  an  individual  in  supposed  violation  of  the 
peace  and  dipity  of  the  sovereign  power.  The  legis- 
lative authority  of  the  Union  must  first  make  an  act  a 
crime,  affix  a  punishment  to  it  and  declare  the  Court 
that  shall  have  jurisdiction  of  the  offense."^ 

The  doctrine  then  laid  down  has  never  been  since  seriously 
questioned,  although  there  has  been  at  least  one  attempt  to 
limit  its  application. 

27.  Independent  of  Statute,  Federal  Courts  Have 
No  Criminal  Jurisdiction  Over  Offenses  Punishable  in 

Admiralty. — In  1847  in  the  United  States  Court  for  the 
District  of  Massachusetts,  an  indictment  was  returned  against 
the  New  Bedford  Bridge  Co.  charging  it  with  obstructing  the 
navigation  of  the  Acushnet  River.  Congress  had  not  then 
passed  any  acts  forbidding  the  obstruction  of  navigable 
waters  and  providing  for  the  punishment  of  one  who  in  that 
respect  transgressed.  It  has  since  done  so.  In  the  case  in 
question  it  was  claimed  that  an  obstruction  to  navigation  was 
by  the  general  law  of  the  admiralty  a  nuisance,  criminally 
punishable.  It  was  argued  that  admiralty  jurisdiction  had 
been  given  to  the  United  States  and  that  it  extended  to  punish- 

*  United  States  vs.  Hudson  &  Goodwin,  7  Cranch,  32. 
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inent  of  crimes  and  offenses  committed  upon  navigable  waters. 
Mb.  Justice  Woodbuby,  who,  on  circuit,  sat  in  the  case, 
answered  that  while  Congress  might  constitutionally  provide 
penalties  for  offenses  of  that  character,  it  had  not  done  so. 
Until  it  did  the  Federal  Courts  could  not  require  anyone  to 
answer  criminally  for  them.^ 

28.  Federal  Courts  Have  Some  Implied  Powers  to 

Punish. — ^In  some  instances,  Courts  of  the  United  States 
may  punish  without  express  authority  of  any  Act  of  Con- 
gress so  to  do.  They  are  Courts.  As  such  they  have  cer- 
tain implied  powers.  If  they  had  not  they  either  could 
not  exist  as  Court8  at  all,  or  could  not  efficiently  do  what  is 
required  of  every  Court  of  justice.  To  require  Congrese  to 
enumerate  such  powers  and  expressly  to  confer  them  upon 
its  Courts  would  be  at  once  troublesome  and  useless. 

The  Supreme  Court  has  said:  "Certain  implied  powers 
must  necessarily  result  to  our  Courts  of  Justice  from  the 
nature  of  thrir  institution.  But  jurisdiction  of  crimes 
against  the  State  is  not  among  those  powers.  To  fine  for  con- 
tempt—imprison for  contumacy-^enforce  the  observance  of 
order,  etc.,  are  powers  which  cannot  be  dispensed  with  in  a 
Court,  because  they  are  necessary  to  the  exercise  of  all  others ; 
and  so  far  our  Courts  no  doubt  possess  powers  not  imme- 
diately derived  from  statute;  but  all  exercise  of  criminal 
jurisdiction  in  common  law  cases,  we  are  of  opinion,  is  not 
within  their  implied  powers."^ 

When  a  Court  deals  with  an  alleged  contempt,  it  need  not 
inquire  whether  that  which  has  been  done  is  also  a  crime 
and  punishable  as  such.  A  penalty  imposed  for  the  contempt 
does  not  bar  a  subsequent  criminal  prosecution  for  the  doing 
of  the  same  act.^ 

29.  Federal  Courts  Have  Implied  Power  to  Make 

Kules. — ^In  addition  to  preserving  order,  compelling  obed- 

« United  States  vs.  New  Bedford  Bridge  Co.,  27  Fed.  Cases,  91  (No. 
15867). 
'  United  States  vs.  Hudson  &  Goodwin,  7  Cranch,  32. 
•  In  re  Debs,  158  U.  S.  594. 
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ionce  and  punishing  for  contempt^  the  Courts  of  the  United 
States  have  other  implied  powers.  Of  necessity  they  have 
the  right  to  make  rules  and  regulations  for  the  conduct  of 
proceedings  before  them. 

^^Such  a  jurisdiction  is  essential  to,  and  is  inherent  in,  the 
organization  of  Courts  of  justice."^ 

30.  Meaning  of  Statement  That  Federal  Courts 
Have  No  Common  Law  Jurisdiction. — It  is  sometimes 

said  the  Federal  Courts  have  no  common  law  jurisdiction. 
This  is  true  in  the  sense  which  has  already  been  explained. 
The  Federal  Courts  have  only  that  jurisdiction  which  hrfs 
been  given  them  and  to  the  extent  to  which  it  has  been 
given.  The  statement  that  they  have  no  common  law  crim- 
inal jurisdiction  is  absolutely  accurate.  Like  other  Courts, 
they  can  punish  only  offenses  against  the  sovereignty  by  whom 
they  are  created.  That  sovereign  cannot  be  offended  against 
in  any  other  way  than  by  breaking  the  laws  made  by  its 
legislature,  to  wit,  Congress.  Whether  breaches  of  common 
law  rules  are  in  any  particular  State  punishable  crimes,  is 
a  matter  which  concerns  the  State  and  its  Courts.  It  is  no 
affair  of  the  Federal  tribunals. 

31.  Federal  Courts  May  Have  Jurisdiction  in  Civil 
Cases  to  Oive  Common  Law  Relief. — ^I^Tone  of  the  Federal 

Courts,  other  than  the  Supreme  Cpiirt,  has  any  jurisdiction 
not  expressly  given  it  by  some  Act  of  Congress.  Xo  one 
of  them  can  say,  this  controversy  is  one  over  which  the 
Court  of  King's  Bench  always  had  jurisdiction,  therefore  we 
have  it.  In  this  sense  the  Federal  Courts  have  no  common 
law  civil  jurisdiction.  Nevertheless,  in  civil  cases  it  may  be 
their  duty  to  apply  and  in  a  sense  to  enforce  State  laws, 
written  and  unwritten. 

The  Constitution  declares  that  the  judicial  power  of  the 
United  States  shall  extend  "to  controversies  between  citizens 
of  different  States;   and  to  controversies  between  a  State 

'  Eberly  et  al.  vs.  Moore,  24  How.  158. 
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or  the  citizens  th.ereof  and  foreign  States^  citizens  and  sub- 
jects." 

There  is  no  liniitation  as  to  the  sorts  of  controversies 
between  the  parties  named.  If  they  may  be  fought  out  in 
the  State  Courts  and  arise  between  the  persons  described  in 
the  Constitution,  Congress  may  give  the  Federal  Courts  juris- 
diction over  them.  In  many  of  the  States,  Maryland  being 
one,  most  of  the  suits  at  law  are  common  law  actions.  They 
are  in  assumpsit  or  in  debt,  in  trespass  or  in  case,  in  trover  or 
in  replevin.  The  rights  of  parties  to  them  are  still  largely 
governed  by  common  law  principles,  more  or  less  modified  by 
statute.  Congress  has  given  to  its  Courts  jurisdiction  over 
civil  suits  between  citizens  of  different  States  or  between 
citizens  of  a  State  and  foreign  States,  citizens  or  subjects 
when  the  amount  in  controversy  exceeds  a  fixed  sum.  Such 
a  controversy  may  and  often  does  take  the  form  of  a  com- 
mon law  action.  The  law  applied  by  the  Federal  Court  to 
its  determination  may  be  the  common  law.  If  the  common 
law  has  been  changed  by  the  statutes  i>f  the  State  whose  law 
governs  the'  transaction,  the  Federal  Court  will  apply  it  as 
it  has  been  so  modified. 

In  the  sense  above  stated,  therefore,  the  Federal  Courts 
have  and  daily  exercise  a  common  law  civil  jurisdiction. 

Whenever  a  citizen  of  one  State  has  upon  a  citizen  of 
another  State  what  is  in  the  State  Courts  an  actionable 
demand,  whether  made  so  by  statute  or  because  it  is  action- 
able at  common  law,  he  may  seek  redress  in  the  Federal 
Courts,  provided  the  amount  in  controversy  is  sufficiently 
large  and  the  parties  are  citizens  of  different  States.* 

32.  There  is  a  Federal  Common  Law  on  Some  Sub- 
jects.— The  common  law  is  always  in  the  making.  Decisions 
add  new  rules  and  change  old.  This  process  is  in  operation 
in  everv  State  in  which  the  common  law  itself  exists.  All 
Courts  cannot  see  everything  in  quite  the  same  light ;  conse- 
quently the  common  law  is  no  longer  the  same  in  all  the 
States;  in  none  of  them,  perhaps,  is  it  precisely  what  the 
conmion  law  of  England  now  is.    In  determining  what  is  the 

*  State  of  Pennsylvania  vs.  Wheeling  Bridge  Co.,  13  How.  563. 
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applicable  common  law,  the  Federal  Courts  on  most  subjects 
will  follow  the  decisions  of  the  highest  Court  of  that  State  to 
whose  law  the  particular  transaction  under  consideration  is 
subject.  The  same  Court  of  the  United  States  may,  on  Mon- 
day^  hold  that  the  common  law  requires  a  particular  case  to 
))e  decided  in  one  way,  and,  on  Tuesday,  that  another  contro- 
versy in  which  the  facts  are  legally  identical  shall  be  deter- 
mined in  another;  there  may  be  no  other  difference  than  that 
Monday's  suit  is  governed  by  Maryland  law  and  Tuesday's 
by  that  of  Virginia. 

There  are,  however,  some  classes  of  questions  upon  which 
the  Federal  Courts  will  take  their  own  view  as  to  what  the 
common  law  is,  irrespective  of  any  decisions  of  the  State 
Courts.  On  such  mattera,  the  Supreme  Court  has  the  last  word. 
Through  its  deliverances,  the  rulings  of  the  Federal  Courts 
are  kept  uniform  throughout  the  country.  In  this  way,  so 
far  as  concerns  the  subjects  upon  which  the  Courts  of  the 
United  States  do  not  feel  bound  to  follow  the  State  Courts, 
there  has  been  built  lap  something  which  may  not  inaptly  be 
called  Federal  common  law. 

Further  discussion  of  this  interesting  and  important  topic 
is  postponed  to  a  later  chapter. 

33.    Common  Law  DefiniUons  Are  Accepted  by  the 

Federal  Courts. — The  Federal  Courts  habitually  look  to  the 
common  law  for  definition  of  the  words  used  by  Congress  and 
by  the  l^slatures  of  the  various  States.^ 

If  Congress  says  that  larceny  from  the  United  States,  or 
from  anyone,  within  a  place  under  the  exclusive  jurisdiction 
of  the  United  States,  shall  be  punished,  the  Courts  turn  to 
the  common  law  to  find  out  what  the  crime  of  larceny  is. 
Persons  accused  of  crime,  and  parties  to  civil  actions  at  law 
where  the  amount  involved  is  twenty  dollars  or  upwards,  are 
entitled  to  trial  by  jury.  In  determining  what  a  trial  by 
jury  is,  and  what  the  respective  provinces  of  Court  and  jury 
are,  the  common  law  governs. 

Some  of  these  qualifications  of  the  two  rules — ^first,  that 
the  Federal  Courts  have  no  common  law  jurisdiction,  and, 

*  Rice  vs.  R.  R.  Co.,  1  Black,  374. 
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seoond,  that  there  is  no  Federal  cammon  law — are  import- 
ant.   They  will  be  hereafter  discussed. 

34.  Federal  Courts  in  Equity  Cases  Administer  a 
Common  Law  of  Chancery. — What  has  thus  far  been  said 

as  to  the  common  law  has  been  said  with  reference  to  law 
as  distinguished  from  equity.  The  Constitution  recognizes 
the  difference  between  the  two.  By  its  amendments  the  right 
to  trial  by  jury  is  secured  to  parties  to  civil  actions  at  com- 
mon law  involving  more  than  twenty  dollars.  This  pro- 
vision is  not  applicable  to  proceedings  in  equity. 

It  follows  that  in  the  Federal  Courts  the  distinction 
between  law  and  equity  must  be  maintained.  Even  prior 
to  the  adoption  of  the  Constitution,  there  were  States  which 
did  not  keep  the  two  systems  separate.  In  all^^  or  nearly  all, 
of  the  States,  statutes  have  since,  to  a  greater  or  less  extent, 
broken  down  the  barriers  between  them.  The  Supreme 
Court,  under  these  conditions,  was  compelled  to  determine 
how  the  constitutional  distinction  could  be  preserved. 

35.  In  the  Federal  Courts  the  Line  Separating  Law 
From  Equity  is  Drawn  Where  it  was  in  England  in 

1789. — It  solved  the  problem  by  declaring  that  the  framers 
of  the  Constitution  must  have  had  in  mind  the  contemporary 
English  practice,  and  that  in  the  Federal  Courts  the  line  of 
division  between  law  and  equity  mufit  be  drawn  where  in 
1789  the  High  Court  of  Chancery  drew  it. 

Massachusetts  had  no  Court  of  Equity.  A  bill  which  re- 
vealed a  case  of  equity  jurisdiction  was  filed  in  the  Circuit 
Court  of  the  United  States  for  the  District  of  Massachusetts. 
The  Supreme  Court  by  the  mouth  of  Chief  Justice  Mab- 
8HALL,  said : — 

"As  the  Courts  of  the  Union  have  a  chancery  juris^ 
diction  in  every  State  and  the  Judiciary  Act  confers  the 
same  chancery  powers  on  all  and  gives  the  same  rule  of 
decision,  its  jurisdiction  in  Massachusetts  must  be  the 
same  as  in  odier  States."^ 

*  United  States  vs.  Howland,  4  Wheat,  115. 
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The  same  doctrine  is  more  elaborately  stated  in  the  case 

already  cited  of  State  of  Pennsylvania  vs.  Wheeling  Bridge 
Co.2 

It  was  there  said : — 

"Chancery  jurisdiction  is  conferred  on  the  Courts  of 
the  United  States  with  the  limitation  that  'suits  in 
equity  shall  not  be  sustained  in  any  of  the  Courts  of 
the  United  States  in  any  case  where  plain,  adequate 
and  complete  remedy  may  be  had  at  law.  The  rules 
of  the  High  Court  of  Chancery  of  England  have  been 
adopted  by  the  Courts  of  the  United  States.  *  *  *  In 
exercising  this  jurisdiction  the  Courts  of  the  Union  are 
not  limited  by  the  chancery  system  adopted  by  any 
State,  and  they  exercise  their  functions  in  a  State  where 
no  Court  of  Chancery  has  been  e&tablished.  The  usages 
of  the  High  Court  of  Chancery  in  England  whenever  the 
jurisdiction  is  exercised  govern  the  proceedings.  This 
may  be  said  to  be  the  common  law  of  chancery,  and 
since  the  organization  of  the  Government  it  has  been 
observed.'^ 

■  State  of  Pennsylvania  vs.  Wheeling  Bridge  Co.,  13  How.  563. 
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CHAPTER  n. 

THE  ORGANIZATION  OF  THE  FEDERAL  JUDI- 
CIAL SYSTEM, 

36.  The  Supreme  Court. — The  Constitution  provides 
for  a  Supreme  Court  and  defines  the  limits  of  its  original 
jurisdiction. 

37.  The  Appellate  Jurisdiction  of  the  Supreme 
Court  is  Such  as  Congress  Sees  Fit  to  Give. — The  Con- 
stitution declares  that  in  all  cases  of  which  the  Supreme 
Court  has  not  original  jurisdiction  it  "shall  have  appellate 
jurisdiction  both  as  to  law  and  fact  with  such  exceptions 
and  under  such  regulations  as  the  Congress  shall  make." 
That  is  to  say,  it  has  such  appellate  jurisdiction  as  Congress 
sees  fit  to  give  it  It  follows  that  what  Congress  has  given, 
Congress  may  take  away. 

One  McCardle,  after  the  close  of  the  Civil  War,  was 
arrested  by  the  military  authorities  of  the  United  States. 
Under  the  alleged  sanction  of  the  Reconstruction  Acts,  he 
was  held  in  custody  for  trial  by  a  military  commission,  for 
disturbances  of  the  public  peace  in  inciting  to  insurrection, 
disorder  and  violence,  for  libel  and  for  impeding  reconstruc- 
tion. He  applied  for  a  writ  of  habeas  corpus  to  the  Circuit 
Court  of  the  United  States  for  the  District  of  Mississippi. 
He  was  remanded  to  the  custody  of  the  military  authorities. 
He  appealed  to  the  Supreme  Court  of  the  United  States. 
The  Government  moved  to  dismiss  his  appeal;  contending 
that  an  order  of  a  Circuit  Court  denying  a  writ  of  habeas 
corpus  was  not  appealable  The  Supreme  Court  denied  the 
motion;  holding  that  by  statute  the  right  to  appeal  was 
expressly  given.*  It  fully  heard  the  case  upon  the  merits. 
The  argument,  which  lasted  over  four  days,  was  not  con- 
cluded until  the  9th  of  March,  1867.  Congress  was  at 
the  very  heighth  of  its  conflict  with  President  Johnson. 

» In  re  McCardle,  6  Wall.  318. 
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It  wished  to  be  free  to  make  further  use  of  military  commiflr 
sions  for  the  maintenanoe  of  order  and  for  the  enforcement 
of  its  policies  in  what  it  was  then  in  the  habit  of  calling  '^the 
States  lately  in  rebellion." 

On  the  27th  of  March,  1868,  that  is  eighteen  days  after 
the  conclusion  of  the  aigumtmt  in  the  case,  but  before  the 
Court  had  announced  any  decision^  Congress,  over  the  veto 
of  the  President,  repealed  the  Act  which  the  Suprraie  Court 
had  held  gave  it  jurisdiction.  The  Court  thereupon  an- 
nounced that  it  was  '^not  at  liberty  to  inquire  into  the  motives 
of  the  legislature  We  can  only  examine  into  its  power 
under  the  Constitution;  and  the  power  to  make  exceptions 
to  the  appellate  jurisdiction  of  this  Court  is  given  by  express 
words."  The  Court  cited  with  approval  its  own  language 
in  a  much  earlier  case^  to  the  effect  that  while  the  appellate 
powers  of  the  Supreme  Court  are  not  given  by  the  Judiciary 
Act,  but  by  the  Constitution,  they  are,  nevertheless,  limited 
and  regulated  by  that  Act  and  by  such  other  Acts  as  have 
been  passed  on  the  subject.  The  Judiciary  Act  was  an  exer- 
cise of  the  power  given  by  the  Constitution  to  Congress  of 
making  exceptions  to  the  appellate  jurisdiction  of  the 
Supreme  Court.  Congress  had  described  affirmatively  the 
jurisdiction  of  the  Court,  and  this  affirmative  description 
was  understood  to  imply  a  n^ation  of  the  exercise  of  such 
appellate  powers  as  were  not  comprehended  within  it. 

The  Court  concluded  "it  is  quite  dear,  therefore,  that  this 
Court  cannot  proceed  to  pronounce  judgment  in  this  case, 
for  it  has  no  longer  jurisdiction  of  the  appeal ;  and  judicial 
duty  is  not  less  fitly  performed  by  declining  ungranted  juris- 
diction than  in  exercising  firmly  that  which  the  Constitution 
and  the  laws  confer."' 

38.    The  Organization  of  the  Supreme  Court. — ^By 

the  original  Judiciary  Act*   the  Supreme  Court  was  com- 
posed of  one  Chief  Justice  and  five  Associate  Justices. 

"Durousseau  vs.  United  States,  6  Cranch,  812. 
» Tn  re  McC^ardle,  7  Wall.  506. 
» Sept.  24,  1780,  1  Stat  73. 
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By  the  Act  of  February  13,  1801,^  the  number  of  Asso- 
ciate Justices  was  reduced,  after  the  next  vacancy  should 
occur,  to  four.    This  Act  was  speedily  repealed. 

By  the  Act  of  February  24,  1807,*  the  number  of  Asso- 
ciate Justices  was  fixed  at  six,  thus  giving  the  Court  seven 
members. 

Thirty  years  later^  the  number  of  Associate  Justices  was 
raised  to  eight,  and  by  the  Act  of  March  3,  1863,*  to  nine. 

Congress  on  the  23rd  of  July,  1866,**  provided  tjwtt  no 
vacancy  in  the  office  of  Associate  Justice  of  the  Supreme 
Court  should  be  filled  by  appointment  until  the  number  of 
Associate  Justices  should  be  reduced  to  six,  and  that  there- 
after the  Supreme  Court  should  consist  of  a  Chief  Justice 
and  six  Associates. 

The  purpose  of  this  last  enactment  was  to  prevent  Presi- 
dent Johnson  making  any  appointments  to  the  Supreme 
Bench  during  the  remainder  of  his  term  of  office.  His  suc- 
cessor had  been  only  five  weeks  in  the  White  House  when 
the  number  of  Associate  Justices  was  raised  to  eight,  at 
which  number  it  has  ever  since  remained.' 

39.  Jurisdiction  of  the  Supreme  Court. — It  will  be 

unnecessary  to  add  anything  to  that  which  has  already  been 
said  as  to  the  original  jurisdiction  of  the  Supreme  Court. 
The  appellate  jurisdiction  now  exercised  by  it  can  be  more 
conveniently  considered  in  a  later  chapter. 

40.  The  District  Courts  of  the  United  States.— Bv 

the  original  Judiciary  Act  of  1789,  District  Courts  were 
created,  one  for  each  of  the  thirteen  districts  into  which  by 
the  Act  the  eleven  States  then  in  the  Union  were  divided. 
From  time  to  time  the  number  of  districts,  and  with  them 
the  number  of  District  Courts,  has  been  increased.     At  the 

*2  Stat  89. 
» 2  Stat.  420,  sec.  5. 
^    *  Mar.  3,  1837,  5  Stat.  176. 
'^  ■  12  Stat.  794. 
'  •U  Stat.  209. 
yl  '  Apr.  10, 1869,  16  Stat.  44. 


38  OEGAWIZATION.  [CHAP.  II, 

present  time  there  are  seventy-eight,  or  precisely  six  times  as 
many  as  there  were  in  1789. 

Ko  district  crosses  State  lines  and  no  district  ever  has 
crossed  State  lines — that  is,  each  district  is  now,  as  always, 
wholly  within  the  boundaries  of  a  single  State.  Maryland 
and  twenty-one  other  States  have  only  one  district  each; 
Virginia  and  seventeen  others  are  divided  into  two  each; 
Pennsylvania  and  three  others  into  three  each,  while  in  New 
York,  as  in  Texaa,  there  are  four. 

41.  District  Judges. — As  a  rule,  there  is  a  separate 
District  Judge  for  each  district.  In  three  States  there  is, 
however,  only  one  District  Judge  for  two  districts ;  he  is  the 
District  Judge  in  and  for  each.  Until  relatively  recently  there 
was  never  more  than  one  District  Judge  in  a  single  district. 
When  the  business  in  a  district  became  too  large  to  be  handled 
by  one  Judge,  the  old  practice  was  to  divide  it.  With  the 
great  modem  concentration  of  population  in  limited  areas, 
it  has  been  found  more  convenient  in  some  instiinces  to 
appoint  two  or  more  District  Judges  for  the  same  district. 
In  each  of  a  dozen  or  more  districts  there  are  now  two 
District  Judges.  In  the  Southern  District  of  New  York 
there  are  four. 

42.  The  Supreme  Court  and  the  District  Courts 

Have  Been  Permanent. — Since  the  first  organization  of  the 
judicial  system  of  the  United  States  there  have  always  been 
a  Supreme  Court  and  District  Courts.  The  organization  of 
each  has  remained  substantially  unchanged. 

43.  The  Circuit  Courts. — By  the  original  Judiciary  Act 
Circuit  Courts  were  established  in  each  district  They 
had  an  uninterrupted  existence  of  more  than  one  hun- 
dred and  twenty  years.  The  Act  which  abolished  them 
became  effective  January  1,  1912.  The  title  of  these  Courts 
was  not  actually  a  misnomer,  but  it  was  capable  of  giving  a 
false  impression.  It  often  did.  The  country  has  always 
been  divided  into  circuits  of  considerable  size,  eoctending  over 
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several,  sometimes  over  many,  States.  From  1789  to  1869, 
with  the  exception  of  a  little  over  twelve  months,  between 
February,  1801,  and  March,  1802,  ihe  only  Federal  Judges 
were  the  Justices  of  the  Supreme  Court  and  the  District 
Judges.  If  there  were  to  be  Courts  of  higher  rank  than 
those  of  the  District,  their  work  had  to  be  done  in  whole  or  in 
part  by  the  Justices  of  the  Supreme  Court  In  order  that 
this  duty  might  be  apportioned  in  some  orderly  fashion 
among  them  it  was  expedient  that  the  country  should  be 
divided  and  particular  Justices  assigned  to  each  of  such  divi- 
sions— ^that  is  to  say,  each  of  such  divisions  constituted  the 
circuit  of  a  particular  Supreme  Court  Justice.  The  appella- 
tion "Circuit  Court"  suggests  that  such  tribunal  has  jurisdic- 
tion throughout  the  circuit.  That,  in  point  of  fact,  it  never 
had.  Its  writs  and  processes  did  not  run  beyond  the  district 
in  which  it  was  held.  The  full  and  accurate  title  of  the  Cir- 
cuit Court  in  this  State  was  the  Circuit  Court  of  the  United 
States  for  the  District  of  Maryland.  For  many  years  Mary^ 
land  and  Virginia  have  formed  part  of  the  same  Federal 
circuit  Nevertheless,  the  Circuit  Court  for  the  District  of 
.Maryland  was  as  distinct  in  every  way  from  that  for  either 
of  the  districts  into  which  Virginia  is  divided  as  it  was  from 
the  Circuit  Court  for  the  District  of  Oregon. 

The  word  circuit  had  no  reference  whatever  to  the  terri- 
torial etxtent  of  the  Court's  jurisdiction.  Indeed,  it  was 
purely  arbitrary  so  far  as  concerned  the  Court  itself  as  dis- 
tinguished from  the  Judges  who  might  hold  it. 

44.    Circuit  Courts  Prom  1789  to  1801.— At  first  there 

were  only  three  circuits,  the  Eastern,  the  Middle  and  the 
Southern.  The  last-named  comprised  only  two  States,  South 
Carolina  and  Georgia.  It  is  significant  of  the  essentially 
frontier  conditions  which  one  hundred  and  twentv-five  years 
ago  prevailed  throughout  the  greater  part  of  those  Common- 
wealths that  the  assignment  to  the  Southern  Circuit  was  uni- 
versally held  to  be  burdensome.  To  ride  circuit  in  that  part 
of  the  country  was  very  hard  work.  It  is  true  there  was  not 
much  to  be  done  by  a  Federal  Judge  when  he  reached  any  one 
of  his  various  Court  houses.    To  get  to  them  at  all  required 
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long  and  exhausting  journeys  which  to  elderly  men  were 
dangerous. 

Originally  the  Supreme  Court  had  six  members.  Two  of 
them  were  accordingly  assigned  to  each  circuit.  These  two, 
together  with  the  District  Judge  of  the  district,  were  required 
to  hold  in  each  district  a  Circuit  Court  twice  in  eadi  year. 
To  make  a  Court  at  least  two  of  the  three  had  to  be  present. 
Under  the  conditions  of  travel  then  prevailing,  the  Supreme 
Court  Justices  must  have  spent  the  larger  part  of  their  time 
in  public  or  private  conveyanoes  or  on  horse-back.  It  is  not 
surprising  that  at  this  period  many  gentlemen  declined 
appointments  to  the  Supreme  Bench;  one  citizen  of  Mary- 
land preferred  to  take  the  post  of  Chancellor  of  that  State, 
and  many  of  the  earlier  Justices  of  the  Supreme  Court 
resigned  after  a  few  months  or  a  few  years  of  service.  If 
there  had  been  any  considerable  number  of  cases  to  be  dis- 
posed o£  either  on  circuit  or  by  the  Supreme  Court  the  system 
would  have  been  utterly  unworkable.  As  a  matter  of  fact, 
the  Supreme  Court  had  hardly  anything  to  do  and  the  Circuit 
Courts  not  much  more.  John  Jay  while  Chief  Justice  was 
also  Minister  to  England,  and  Oliver  Ellsworth,  while  hold-, 
ing  the  same  high  judicial  post,  represented  us  in  France- 
John  Marshall  for  some  little  while  was  both  Secretary  of 
State  and  Chief  Justice.  Samuel  Chase,  of  Maryland,  found 
time  while  an  Associate  Justice  to  canvass  bis  State  in  advo- 
cacy of  the  reflection  of  President  Adams. 

As  originally  constituted  the  Circuit  Courts  exercised  both 
original  and  appellate  jurisdiction.  In  1891  the  latter  was 
taken  from  them  and  for  the  remaining  twenty  years  of 
their  existence  they  were  Courts  of  first  instance  and  noth- 
ing more. 

It  will  be  unnecessary  here  to  discuss  the  jurisdiction, 
both  original  and  appellate,  which  at  different  times  they 
had.  It  will  tend  to  clearness  if  attention  be  confined  to  the 
changes  which  from  time  to  time  were  made  in  their  organi- 
zation. 

45.    Circuit  CotLrt>s  Under  the  Act  of  February  13, 

1801. — As  has  been  said,  the  conditions  under  which  circuit 
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work  had  to  be  done  were  very  trying.  As  a  rule,  the 
Supreme  Court  Justices  heartily  disliked  it.  There  was  a 
doubt  as  to  whether  under  a  strict  construction  of  the  Con- 
stitution a  Justice  of  the  Supreme  Court  oould  be  required 
to  sit  in  an  inferior  tribunal.  'It  was  often  impossible  for 
either  of  the  Justices  of  the  Supreme  Court  to  get  to  the 
place  fixed  for  holding  the  Circuit  Court  in  a  particular 
district  at  the  time  designated  by  law.  Some  changes  in  the 
original  scheme  had  by  1801  become  necessary.  The  Feder- 
alists were  about  to  lose  control  of  President  and  of  Congress. 
They  wished'  to  insure  that  for  an  indefinite  time  to  come 
the  Courts  of  the  United  States  would  be  in  the  hands  of 
those  whom  they  would  have  described  as  men  of  "sound 
principles" — that  is,  good  Federalists.  On  February  13, 
1801,  less  than  three  weeks  before  they  went  out  of  power; 
as  it  turned  out  forever,  they  passed  an  Act  for  the  more 
convenient  organization  of  the  Courts  of  the  United  States.^ 
By  it  the  Circuit  Court  system  was  radically  altered.  They 
increased  the  number  of  districts  to  twenty-two  and 
directed  the  establishment  of  a  District  Court  in  each. 
They  doubled  the  number  of  the  circuits.  The  geograph- 
ical grouping  of  the  States,  then  made,  is  very  similar  to 
that  now  in  force.  The  first  six  of  the  present  circuits 
are  today  constituted  very  much  as  they  were  by  the  Act 
of  1801.  For  each  of  these  circuits,  except  the  sixth,  they 
directed  that  there  should  be  appointed  three  new  Judges 
to  be  called  Circuit  Judges.  In  the  Sixth  Circuit  there 
was  to  be  only  one  such  Judge.  The  Justices  of  the 
Supreme  Court  were  no  longer  to  sit  in  the  Circuit  Courts. 
This  was  not  a  bad  system.  If  all  original  jurisdiction  had 
'  been  given  to  the  District  Courts  and  the  Circuit  Courts  made 
appellate  tribunals  purely,  the  organization  would  have  been 
substantially  the  same  as  that  which  now  exists.  It  was  then 
doubtless  far  more  elaborate  than  the  needs  of  the  country 
required.  The  Federal  Courts  were  very  unpopular  with 
the  party  about  to  come  into  power.  The  appointment  of  a 
large  number  of  distinguished  Federalists  to  life  positions 
was  even  less  to  its  liking.     President  Adams  promptly 

'  2  Stat  89. 
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exercised  the  powers  confegred  on  him  by  this  Act  New 
District  and  Circuit  Judges  were  appointed  and  promptly 
confirmed  by  a  Federal  Senate.  These  were  the  gentlemen 
whom  the  Jeffersonians  dubbed  the  '^Midnight  Judges." 


46.  Circuit  Courts  Under  the  Act  of  April  29, 1802. 

— ^A  year  later  the  victorious  Democrats,  or  Eepublicans  as 
they  then  called  themselves,  repealed  the  Act  of  1801.^  By 
the  express  provisions  of  this  statute  all  laws  relating  to 
the  Federal  judiciary  changed  by  the  Act  of  Februaiy  18, 
1801  were  re-enacted.  Thus  things  were  put  back  precisely 
where  they  had  been  thirteen  months  earlier.  Some  changes 
in  the  organization  prescribed  by  the  original  Judiciary  Act 
had  become  absolutely  necessary.  They  were  made  a  couple 
of  months  later  by  the  Act  of  April  29,  1802.^  By  it  six 
circuits  were  again  established,  although  with  different  bound- 
aries. The  Circuit  Courts  no  longer  consisted  of  two  Jus- 
tices of  the  Supreme  Court  and  of  a  District  Judge.  Only 
one  Justice  were  assigned  to  each  circuit.  He  and  the  Dis- 
trict Judge  might  hold  the  Court  together,  or  either  could 
act  alone,  except  that  the  appellate  jurisdiction  of  the 
Circuit  Court  could  be  exercised  only  by  the  Circuit  Jus- 
tice, as  a  Justice  of  the  Supreme  Court  sitting  on  circuit  has 
always  been  styled.  When  in  other  cases  the  District  Judge 
differed  from  the  Circuit  Justice,  the  question  as  to  which 
they  disagreed  was  certified  to  the  Supreme  Court  for  its 
determination.  With  the  growth  of  the  business  of  the 
Supreme  Court  itself,  with  the  expansion  of  the  country, 
and  therefore  with  the  increase  in  the  number  of  districts, 
more  and  more  of  the  work  of  holding  the  Circuit  Courts 
fell  upon  the  District  Judges.  Except  for  additions  to  the 
number  of  circuits,  this  system  remained  unchanged  for 
sixty-seven  years. 

47.  Justices  of  the  Supreme  Court  Can  Be  Consti- 
tutionally Assigned  to  Circuit  Duty. — In  1803  the  Su- 
preme Court  was  called  on  to  say  whether  its  members  could 

*  March  2,  1802,  2  Stat.  132. 

*  2  Stat.  156. 
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constitutionally  be  assigned  to  sit  in  the  Circuit  Courts  with- 
out being  specially  appointed  and  commissioned  as  Judges 
of  the  latter.  It  held  that  "practice,  and  acquiescence 
under  it,  for  a  period  of  several  years,  commencing  with  the 
organization  of  the  judicial  system,  affords  an  irresistible 
answer  and  has  indeed  fixed  the  construction.  It  is  a  con- 
temporary interpretation  of  the  most  forcible  nature.  This 
practical  exposition  is. too  strong  and  obstinate  to  be  shaken 
or  controlled."^ 

48.    The  Circuit  Courts  Under  the  Act  of  April  10^ 

1869. — In  the  nearly  three  score  years  and  ten  which 
elapsed  between  the  close  of  the  administration  of  the  first 
Adams  and  the  banning  of  that  df  General  Grrant,  the  area 
of  the  country  more  than  trebled  and  its  population  multi- 
plied seven-fold.  The  great  changes  which  the  war  had 
brought  about  in  the  relations  of  the  States  and  the  Nation,, 
and  the  enormous  increase  of  interstate  business  which  fol- 
lowed upon  the  development  of  our  railroad  system,  had 
combined  to  increase  immensely  the  volume  and  import- 
ance of  the  business  which  the  Federal  Courts  were  called 
upon  to  tnuisact  These  Courts  were  still  organized  as  they 
had  been  at  the  beginning  of  the  century.  There  were  more 
districts  and  there  were  nine  circuits  where  there  had  been 
but  six,  but  beyond  that  no  provision  had  been  made  for 
disposing  of  the  greatly  increased  work  which  had  to  be  done. 
By  the  Act  of  April  10,  1869,^  the  President  was  author- 
ized to  appoint  a  Circuit  Judge  in  each  of  the  nine  circuits. 
He  was  to  have  within  his  circuit  all  the  powers  which  had 
been  exercised  by  the  Circuit  Justice  assigned  to  it  It  was 
not  the  intention  of  Congress  that  the  latter  should  be  alto- 
gether relieved  from  circuit  duty.  He  was  to  continue  to* 
sit,  when  he  could,  in  the  Circuit  Court.  A  special  section 
of  the  Act  provided  that  it  should  be  the  duty  of  the  Chief 
Justice  and  of  eadi  Justice  of  the  Supreme  Court  to  attend 
at  least  one  term  of  the  Circuit  Court  in  each  district  of 

*  Stuart  vs.  Laird,  1  Cranch,  298. 

*  16  Stat  44. 
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his  circuit  during  every  period  of  two  years.  This  require- 
ment remained  on  the  statute  book  for  more  than  forty  years. 
During  most  of  the  latter  part  of  that  period  it  was  little 
r^arded. 

The  distinguished  Justices  of  the  Supreme  Court  were  law- 
abiding  citizens.  As  a  rule  they  were  hard  workers;  yet 
their  days  were  only  twenty-four  hours  long.  The  burdens 
of  the  Supreme  Court  became  more  and  more  onerous.  It 
was  simply  impossible  for  its  members  to  do  circuit  duty 
without  neglecting  the  still  more  important  work  of  the 
Supreme  Court  itself.  A  quarter  of  a  century  ago  that  Court 
was  taxed  beyond  its  capacity.  In  ordinary  course  it  was 
several  years  after  a  case  was  docketed  before  it  was  reached 
for  argument.  Every  year  the  Court  fell  further  and  fur- 
ther behind.  Something  had  to  be  done.  By  the  Act  of 
March  3,  1891,^  intermediate  Courts  of  Appeal  were  estab- 
lished, one  in  each  circuit. 

The  same  Act  took  from  the  Circuit  Courts  all  appellate 
jurisdiction. 

After  the  passage  of  the  Circuit  Court  of  Appeals  Act 
there  was,  therefore,  in  each  district  two  distinct  Courts — 
the  Circuit  and  the  District — each  of  which  was  a  Court  of 
original  jurisdiction  only. 

49.    The  Abolition  of  the  Circuit  Court. — In  nearly 

all  of  the  circuits  the  time  and  strength  of  the  Circuit  Judges 
were  largely  taken  up  by  the  work  of  the  Circuit  Court  of 
Appeals.  The  Circuit  Courts  were  ordinarily  held  by  Dis- 
trict Judges.  In  every  district  both  the  Circuit  and  District 
Courts  had  the  same  Marshal.  In  most  of  them  the  same 
clerk.  There  was  no  substantial  reason  for  their  separate 
existence.  Accordingly,  the  Judicial  Code  provided  that  on 
the  31st  of  December,  1911,  the  Circuit  Courts  should  be 
abolished.  All  their  business  and  jurisdiction  were  trans- 
ferred to  the  District  Courts. 

While  they  existed  the  Circuit  Courts  had  original  juris- 
diction exclusive  of  that  of  the  District  Courts,  of  all  the 
more  important  civil  causes  cognizable  in  the  Federal  Courts, 
other  than  those  in  admiralty  and  in  bankruptcy. 

« 26  Stat  826. 


CHAP.  Il]  CIRCUIT  COUBTS  OF  APPEALS.  45 

50.    Circuit    Courts    of    Appeals. — ^As  before  stated, 

Circuit  Courts  of  Appeals  were  created  by  the  Act  of  March 
3, 1891.  There  is  one  of  them  in  each  circuit  The  Act  which 
established  them  provided  for  the  appointment  of  an  addi- 
tional Circuit  Judge  in  each  circuit  The  Circuit  Court  of 
Appeals  was  to  be  composed  of  three  Judges.  If  the  Circuit 
Justice  was  present  and  both  the  Circuit  Judges  and  no  one 
of  them  was  disqualified,  the  Court  was  made  up  of  those 
three.  The  Circuit  Justice  was  seldom  at  hand — ^perhaps  not 
oftener  than  at  one  hearing  out  of  a  hundred.  At  that  time 
the  Circuit  Judges  still  occasionally  sat  in  the  Circuit 
Courts.  It  sometimes  happened  that  the  appeals  to  be 
heard  were  from  decisions  or  orders  made  by  them.  In 
such  cases  they  could  not  sit  in  the  appellate  tribunal.  It 
was  therefore  provided  by  law  that  the  District  Judges 
within  each  circuit  should  be  competent  to  sit  in  the  Court 
according  to  such  order  or  provision  among  them  as  either 
by  general  or  particular  assignment  should  be  designated  by 
the  Court  In  this,  and  doubtless  in  the  other  circuits,  it 
has  been  the  practice  of  the  Circuit  Court  of  Appeals  to 
designate  the  District  Judges  of  the  Circuit  to  sit  in  turn  in 
the  appellate  tribunal. 

In  most  of  the  circuits  the  number  of  Circuit  Judges 
has  been  from  time  to  time  increased,  so  that  in  the  Second 
and  Eighth  there  are  now  four  Circuit  Judges  and  in  all  the 
other  circuits,  except  the  Fourth,  three.  In  this  circuit 
there  are  still  but  two,  although  Judge  'Kjsatp,  of  the  former 
Commerce  Court,  is  now  regularly  assigned  to  it. '  For  the 
moment,  therefore,  we  have  three  Judges.  A  very  consid- 
erable part  of  the  work  of  the  Circuit  Court  of  Appeals  of 
this  circuit  has  in  the  past  fallen  upon  the  District  Judges. 

By  law  never  more  than  three  Judges  sit  in  the  Circuit 
Court  of  Appeals.  The  Court  may  be  held  by  two  Judges 
and  occasionally  is.  It  is  far  better  that  three  shall  sit.  If  a 
case  is  heard  by  two  and  they  happen  to  differ  in  opinion, 
either  the  decree  below  is  affirmed  by  a  divided  Court,  or, 
more  usually,  a  re-argument  is  ordered.  Neither  alternative 
is  in  itself  desirable. 
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51.  No  Judge  Hay  in  the  Circuit  Court  of  Appeals 
Hear  an  Appeal  From  Himself. — When  Justices  of  the  Su- 
preme Court  went  on  circuit  and  heard  cases  in  the  Circuit 

Courts,  there  was  no  rule  of  law  which  forbade  their  taking 
part  in  the  hearing  and  decision  of  an  appeal  or  writ  of  error 
from  their  judgment  or  decree.  In  earlier  years  it  was  not 
unusual  for  them  to  do  so.  Now  they  seldom  sit  below  at  all. 
In  our  day  when  Circuit  and  District  Judges  have  been  pro- 
moted to  the  Supreme  Bench  they  usually  have  been  careful 
to  have  nothing  to  do  with  appeals  in  any  case  in  which  they 
Bat  below.  They  have  the  l^al  right  so  to  do  if  they 
wish.  They  have  usually  thought  it  well  to  refrain.  When 
the  Circuit  Courts  of  Appeals  were  created  it  was  expressly 
provided  that  no  Justice  or  Judge  before  whom  a  cause  or 
question  may  have  been  tried  or  heard  in  a  District  Court 
or  existing  Circuit  Court  shall  sit  on  the  trial  or  hearing  of 
such  cause  or  question  in  the  Circuit  Court  of  Appeals-  This 
provision  of  law  has  recently  been  construed  by  the  Supreme 
Court  of  the  United  States,  and  it  has  held  that  no  member 
of  the  Circuit  Court  of  Appeals  may  sit  in  any  case  in  which 
there  is  to  be  reviewed  any  order  or  decision  made  by  him 
below.  ^ 

52.  Jurisdiction  of  the  Circuit  Court  of  Appeals. — 

These  Courts  were  intended  primarily  to  relieve  the  Supreme 
Court  Accordingly,  most,  though  no£  all,  appeals  from  the 
District  Courts  are  taken  to  the  Circuit  Court  of  Appeals. 
A  few  cases  may  still  be  taken  directly  from  the  District 
Court  to  the  Supreme  Court. 

A  discussion  of  the  appellate  jurisdiction  of  the  Federal 
Courts  is  reserved  for  a  later  chapter. 

53.  The  Circuits. — ^There  are  at  present  nine  circuits. 
Since  1802  there  have  always  been  precisely  as  many  circuits 
as  there  were  Justices  of  the  Supreme  Court.  Since  1837, 
as  we  have  seen,  that  number  has  been  nine,  except  for  a 

period  of  about  six  years  from  1868  to  1869,  when  it  was 
ten.     The  present  nine  circuits  are  veiy  unequal,  both  in 

*  Rexf ord  vs.  BruuBwick-Balke-CoUender  Co.,  228  U.  S.  339. 
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population  and  in  area.  Thus,  the  First  is  made  up  of 
Maine,  !N'ew  Hampshire,  Massachusetts  and  Rhode  Island. 
It  has  an  area  of  little  more  than  50,000  square  miles.  Its 
population  is  about  five  millions.  As  it  has  only  four  District 
Judges  it  may  be  assumed  that  the  volume  of  Federal  litiga- 
tion in  it  is  not  great.  The  Eighth  Circuit,  on  the  other  hand 
comprises  twelve  States,  any  one  of  which  is  nearly  or  quite 
as  large  as  the  entire  First  Circuit.     It  extends  from  the 

Canadian  boundarv  of  Minnesota  and  N^orth  Dakota  to  the 

to 

Mexican  border  of  New  Mexico.  It  haa  more  than  fifteen 
million  inhabitants.  There  are  eighteen  District  Judges  in 
it.  Some  re-arrangement  of  the  circuits  would  seem  to  be 
desirable. 

54.  The  Fourth  Circuit. — ^Maryland  is  in  the  Fourth 
Circuit,  which  includes  beside  it  the  Virginias  and  the 
Carolinas.  It  is  divided  into  nine  districts — that  of  Mary- 
land, the  Eastern  and  the  Western  Districts  of  Virginia,  the 
Northena  and  Southern  of  West  Virginia,  the  Eastern  and 
Western  of  North  Carolina,  and  the  Eastern  and  Western 
of  South  Carolina.  As  the  law  provides  that  the  same  Judge 
shall  be  the  Judge  of  both  districts  in  South  Carolina,  there 
are  only  eight  District  Judges  for  the  nine  districts  of  this 
circuit. 

55.    Federal  Courts  of  Special  Jurisdiction. — As  has 

been  stated,  the  jurisdiction  of  a  District  Court  is  limited 
to  its  district,  and  of  a  Circuit  Court  of  Appeals  to  its  circuit, 
but  there  are  other  inferior  Courts  of  the  United  States  whose 
writ  runs  throughout  the  Union,  but  whose  jurisdiction  is 
limited  to  special  classes  of  cases.  There  are  two  such  tribu- 
nals— ^the  Court  of  Claims  and  the  Court  of  Customs  Appeals. 


56.  The  Court  of  Claims.— The  Court  of  Claims  was 
originally  established  by  the  Act  of  February  24,  1855,^ 
for  the  purpose  of  hearing  and  determining  all  claims  founded 
upon  any  law  of  Congress  or  upon  any  r^ulation  of  an 
executive  department,  or  upon  any  contract,  express  or  im- 

*  10  Stat  612. 
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plied,  with  the  Govenunent  of  the  United  States;  or  which 
might  be  referred  to  it  by  either  House  of  Congress.  It  was 
created  for  the  ^'triple  purpose  of  relieving  Congress  and  of 
protecting  the  Government  by  regular  investigation  and  of 
benefiting  the  claimants  by  affording  them  a  certain  mode  of 
examining  and  adjudicating  upon  their  claims."^  Originally 
it  was  a  Court  merely  in  name,  for  its  power  extended  only 
to  the  preparation  of  bills  to  be  submitted  to  Congress.^  In 
1863  the  number  of  its  Judges  was  increased  from  three  to 
five.  Its  jurisdiction  was  somewhat  enlarged.  Instead  of 
being  required  to  prepare  bills  for  Congress,  it  was  author- 
ized to  render  final  judgnvent,  subject  to  appeal  to  the 
Supreme  Court,  and  to  an  estimate  by  the  Secretary  of  the 
Treasury  of  the  amount  required  to  pay  each  claimant.^ 

Subsequent  to  the  passage  of  the  Act  of  1863,  the  Supreme 
Court  held  that  the  Court  of  Claims  was  not  one  of  the 
inferior  Courts  of  the  United  States  within  the  constitutional 
meaning  of  that  phrase. 

That  Act  had  provided  that  a  claimant  whose  claim  had 
been  allowed  by  the  Court,  or  upon  appeal  by  the  Supreme 
Court,  should  be  paid  out  of  any  general  appropriation  made 
by  law  for  the  payment  and  satisfaction  of  private  claims, 
but  no  payment  was  to  be  made  until  the  claim  allowed  had 
been  estimated  for  by  the  Secretary  of  the  Treasury,  and 
Congress  upon  such  estimate  had  made  an  appropriation  for 
its  payment. 

Neither  Court  could  by  any  process  enforce  its  judgment 
Whether  that  should  be  paid  or  not  did  not  depend  on 
the  decision  of  either  Court,  but  upon  the  future  actions 
of  the  Secretary  of  the  Treasury  and  of  Congress.  There 
was  no  question  that  Congress  could  create  the  Court  of 
Claims.  No  harm  was  done  by  calling  it  a  Court  Congress 
can  establish  tribunals  with  special  powers  to  examine  testi- 
mony and  decide  in  the  first  instance  upon  the  validity 
and  justice  of  any  claim  against  the  United  States.  It 
may  lawfully  subject  the  decisions  of  such  tribunals  to  the 

'United  States  vs.  Klein,  13  Wall.  144. 

•  United  States  vs.  Klein,  supra;  Gordon  vs.  United  States,  2  Wall. 
561. 
*Act  March  3,  1863,  12  Stat  766;  117  U.  S.  607. 
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supervision  and  oontrol  of  Congress  or  of  the  head  of  any  of 
the  executive  departments. 

The  Supreme  Court  said  that  by  the  Constitution,  Congress 
may  authorize  appeals  to  it  only  "from  such  inferior  Courts 
as  Congress  may  ordain  or  establish  to  carry  into  effect  the 
judicial  power  specifically  granted  to  the  United  States.  The 
inferior  Court,  therefore,  from  which  the  appeal  is  taken  must 
be  a  judicial  tribunal  authorized  to  render  a  judgment  which 
will  bind  the  rights  of  the  parties  litigating  before  it  unless 
appealed  from."  *  *  *  "Congress  cannot  extend  the  appellate 
power"  of  the  Supreme  Court  "beyond  the  limits  prescribed 
by  the  Constitution,  and  can  neither  confer  nor  impose  on  it 
the  authority  and  duty  of  hearing  and  determining  an  appeal 
from  a  commissioner  or  auditor  or  any  other  tribunal  exer- 
cising only  special  powers  under  an  Act  of  Congress,  nor  can 
Congress  authorize  and  require  the  Supreme  Court  to  express 
an  opinion  on  a  case  where  its  judicial  power  could  not  be 
exercised  and  where  its  judgment  could  not  be  final  and  con- 
clusive upon  the  rights  of  the  parties." 

Subsequently  the  objectionable  part  of  the  Act  of  1863 
was  repealed.^  Thereafter  judgments  of  the  Court  of  Claims 
were  held  to  be  final  judgments,  subject  to  be  affirmed  or 
reversed  on  appeal  to  the  Supreme  Court  It  is  true  that 
they  can  not  be  enforced  against  the  United  States,  if  Con- 
gress does  not  see  fit  to  appropriate  money  for  their  payment^ 
because  there  is  no  other  process  known  to  the  law  by  which 
money  in  the  treasury  of  the  United  States  can  be  taken  out 
of  it.  The  fact  that  a  suitor  before  a  Court  may  be  execu- 
tion proof  does  not  make  the  investigation  and  determination 
of  a  claim  against  him  any  less  a  judicial  matter.  The  Court 
of  Claims  is  now  one  of  the  inferior  Courts  of  the  United 
States.*     Its  jurisdiction  will  be  later  discussed. 

57.  Court  of  Customs  Appeals. — The  Court  of  Cus- 
toms Appeals  was  established  by  the  Act  of  August  5,  1909.^ 
It  consists  of  a  presiding  Judge  and  four  Associates.    It  was 

•Act  March  17,  1806;  14  Stat.  9. 
*  United  States  vs.  Klein,  supra. 
^36  Stat  106. 
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created  for  the  purpose  of  reviewing  on  appeal  final  decisions 
of  the  Board  of  General  Appraisers  as  to  the  construction  of 
the  law  and  the  facts  respecting  the  clas8ificati(»i  of  mer- 
chandise, the  rate  of  duty  impocied  thereon  under  such  classi- 
fication and  the  fees  and  charges  connected  therewith,  and 
upon  all  appealable  questions  as  to  the  jurisdiction  of  such 
ix>ard,  and  as  to  the  law  and  regulations  governing  the  collec- 
tion of  the  customs  revenue.  The  decisions  of  the  Court  of 
Customs  Appeals  are  in  most  cases  final ;  in  some  of  excep- 
tional importance  its  action  may  be  reviewed  by  the  Su- 
preme Court.^  The  purpose  of  its  creation  was  to  relieve 
the  then  existing  Circuit  Courts  of  the  United  States  of 
the  labor  of  passing  upon  questions  as  to  the  classification 
of  merchandise  under  the  tariff  Acts  and  the  rates  of  duty  to 
which  various  articles  were  liable.  The  Circuit  Courts  in  dif- 
ferent circuits  and  the  Circuit  Courts  of  Appeal  therein  might 
well  give  different  answers  to  the  same  question.  Uniformity 
iu  customs  administration  could  in  that  event  be  secured  only 
by  carrying  the  controversy  to  the  Supreme  Court  of  the 
United  States.  Its  time  is  too  valuable  for  much  of  it  to  be 
taken  up  with  such  questions.  In  matters  of  taxation  it 
usually  does  not  make  so  much  difference  what  the  rate  is, 
as  it  does  whether  it  is  certain  and  uniform. 

58.  Commerce  Court. — This  Court  was  created  by  the 
Act  of  June  18,  1910.^  It  had  jurisdiction  over  most  pro- 
ceedings to  enforce,  and  over  all  to  enjoin,  set  aside,  annul 
or  suspend^  any  order  of  the  Interstate  Commerce  Com- 
mission. It  was  composed  of  five  Judges,  specially  appointed 
in  the  first  instance  by  the  President.  They  became  by  vir- 
tue of  such  appointment  Circuit  Judges  of  the  United  States. 
One  of  these  Judges  was  to  sit  in  the  Commerce  Court  for  a 
year,  another  for  two,  a  third  for  three,  a  fourth  for  four  and 
a  fifth  for  five  years.  At  the  expiration  of  the  term  6f  each 
of  them  he  was  to  be  sent  to  some  circuit  to  be  designated 
by  the  Chief  Justice  of  the  United  States,  and  a  Circuit 

■Act  of  Aug.  22,  1914. 
» 36  Stat  539. 
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Judge^  also  to  be  selected  by  the  Chief  Justice,  was  to  be 
assigned  to  take  his  place  in  the  Commerce  Court.  The 
impeachment  of  one  of  its  Judges  and  the  subsequent  pro^ 
vision  of  an  Act  of  Congress  that  no  appointment  should 
be  made  to  fill  the  vacancr^,  reduced  the  number  of  its  mem- 
bers to  four.  The  Court  was  itself  abolished  by  a  pro- 
vision of  the  deficiency  appropriation  bill  of  October  22, 
1913.  It  was  provided  that  the  Judges  of  the  Court  should 
remain  Circuit  Judges  of  the  United  States,  and  should  from 
time  to  time  be  designated  to  sit  by  the  Chief  Justice  of  the 
United  States  in  different  districts  or  circuits. 
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CHAPTER  in. 

THE  CRIMINAL  JURISDICTION  AND  PROCEDURE 

OF  THE  FEDERAL  COURTS. 

59.  Jurisdiction  of  the  Several  Courts  of  the  United 

States. — The  organization  of  the  United  States  Courts  has 
been  sufficiently  discussed.  The  jurisdiction  of  each  of  them 
must  next  be  considered. 

60.  The  District  Courts.— The  District  Courts  are,  for 
most  matters,  the  only  Federal  Courts  of  original  jurisdiction. 

The  Supreme  Court  has  original  jurisdiction  over  the  few 
cases  named  in  the  Constitution.  The  Court  of  Customs 
Appeals  does  not,  it  is  true,  hear  appeals  from  other  Courts, 
but  it  deals  only  with  matters  or  issues  which  have  been  pre- 
viously passed  upon  by  the  Board  of  General  Appraisers. 
The  last  named  is  technically  an  administrative  board.  Its 
functions  and  modes  of  proceeding  are  not  unlike  those  of  a 
Court.  The  Court  of  Claims  is  not  in  any  sense  an  appellate 
tribunal,  but  it  has  jurisdiction  of  only  one  class  of  contro- 
versies. 

There  are  certain  kinds  of  actions  and  proceedings  within 
the  grant  of  judicial  power  to  the  United  States,  which  may 
not  be  brought  in  the  State  Courts  at  all.  There  are  others 
which  at  the  option  of  the  parties  may  be  instituted  in  either 
the  State  or  the  Federal  tribunals. 

61.  The  Exclusive  Jurisdiction  of  Courts  of  the 

United  States. — ^By  the  Judicial  Code  the  jurisdiction  of 
the  Courts  of  the  United  States  is  made  exclusive  in  eight 
classes  of  cases,  viz: — 

1.  Crimes  and  offenses  cognizable  under  the  laws  of  the 
United  States. 

2.  Penalties  and  forfeitures  under  those  laws. 

3.  Civil  causes  of  admiralty  and  maritime  jurisdiction. 
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4.  Seizures  under  the  laws  of  the  United  States  otherwise 
than  in  admiralty  and  prizes  brought  into  the  United  States. 

5.  Cases  under  the  patent  or  copyright  laws. 

6.  All  matters  and  proceedings  in  bankruptcy. 

7.  All  controversies  of  a  civil  nature  where  a  State  is  a 
party,  except  between  a  State  and  its  citizens  or  between  a 
State  and  citizens  of  otlier  States  or  aliens. 

8.  (a)  All  such  suits  and  proceedings  against  ambassa- 
dors or  other  public  ministers,  their  domestics  or  domestic 
servants  as  may  consistendy  with  the  law  of  nations  be  enter- 
tained by  a  Court  of  law. 

(b)  Suits  and  proceedings  against  consuls  or  vice-consuls. 

Exclusive  original  jurisdiction  over  the  first  six  of  these  is 
conferred  upon  the  District  Courts.  The  Supreme  Court  is 
given  such  exclusive  original  jurisdiction  over  the  seventh 
class  and  over  "a"'  subdivision  of  the  eighth  class.  The 
Supreme  and  the  District  Courte  have  concurrent  original 
jurisdiction  over  the  "V  subdivision  of  the  last  named. ^ 

62.  District  Courts  Have  Exclusive  Jurisdiction  to 
Enforce  the  Criminal,  Penal  and  Quasi  Penal  Legisla- 
tion of  the  United  States. — ^It  is  only  in  its  own  Courts 
that  the  United  States  may  proceed  to  enforce  its  own  crim- 
inal, penal  or  quasi  penal  legislation.  The  District  Courts 
have,   therefore,   exclusive  jurisdiction  of  all   crimes   and 

offenses  against  the  United  States,  of  all  suits  for  penalties 
and  forfeitures  incurred,  and  of  all  seizures  made  under  the 
laws  of  the  United  States. 

63.  Every  Criminal  Prosecution  in  the  United 
States  Court  Must  Charge  the  Violation  of  a  Specific 

Federal  Statute. — ^Because  the  Federal  Courts  have  no 
common  law  criminal  jurisdiction,  every  prosecution  in  them 
must  charge  the  violation  of  some  specific  Federal  statute. 
The  District  Attorney  usually  endorses  on  the  indictment 
or  information  a  reference  to  the  statute  under  which  it  is 
framed.    This  endorsement  is  not  a  part  of  the  indictment. 

^  Judicial  Code,  sections  256  and  233. 
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The  District  Attorney  may  make  a  mistake.  He  may  sup- 
pose that  what  is  charged  in  the  indictment  is  a  violation  of 
a  particular  statute  when  it  is  not.  The  indictment  will  be 
good  for  all  that^  if  what  it  says  the  accused  did  oonstitutee 
a  violation  of  some  other  Federal  statute.^ 

64.  Such  Statute  Must  Be  Constitutional. — Not  only 

must  an  indictment  or  information  charge  the  defendant 
with  having  broken  a  Federal  statute,  but  that  statute  must 
be  one  which  Congress  had  the  constitutional  power  to  enact. 
The  right  of  the  United  States  to  punish  at  all  depends  either 
upon  the  nature  of  the  thing  done  or  upon  its  having  been 
done  in  a  particular  place. 

65.  Congress  Can  Provide  for  the  Punishment  of 
One  Who  Anywhere  Interferes  with  the  Exercise  of 
a  Power  Given  to  the  Federal  Government. — ^Most  of  the 

powers  granted  the  Federal  Government  may  be  exercised 
without  other  territorial  limitations  than  those  imposed  by 
international  law.  Congress  can  declare  that  anyone  who 
anywhere  interferes  with  the  exercise  of  any  of  its  powers 
will  commit  a  crime,  and  it  can  fix  the  punishment  there- 
for. For  example:  Congress  has  the  power  to  establish 
postofBces  and  post  roads.  It  may  provide  for  the  punish- 
ment  of  anyone  who  in  any  way  interferes  with  the  mails  or 
who  tries  to  send,  through  the  mails,  things  which  it  says 
shall  not  be  so  sent.  Congress  has  no  power  to  punish 
one  man  for  obtaining  property  from  another  by  false  pre- 
tenses, unless,  perhaps,  the  transaction  is  a  part  of  inter- 
state commerce.  It  can  say  that  no  one  with  intent  to 
cheat  another  shall  put  any  letter  into  the  mails  at  Baltimore. 
It  will  make  no  difference  whether  the  letter  so  mailed  is 
directed  to  an  address  in  the  same  city  or  to  one  in  Seattle; 
the  offense  against  the  Federal  laws  has  been  equally  com- 
mitted in  either  case. 

66.  How  Far  May  Congress  Go  to  Prevent  Inter- 
ference With  the  Exercise  of  Federal  Power? — ^How  far 

may  Congress  go  to  prevent  interference  with  the  proper 
*  Williams  vs.  I'nited  States,  168  F.  S.  382. 
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exercise  of  a  Federal  power?  For  example,  may  it  punish 
anyone  who  at  any  place  assaults  a  Federal  official  who  is 
not  at  the  moment  engaged  in  any  official  duty  ? 

Immediately  after  the  assassination  of  President  McKin- 
ley  this  question  was  much  discussed.  The  controversy  is 
referred  to  now  merely  because  it  illustrates  the  rule  that  an 
act  done  within  territory  over  which  the  exclusive  jurisdic- 
tion of  the  United  States  does  not  extend  cannot  be  made  a 
crime  by  Congress  unless  it  may  in  the  fair  exercise  of  the 
legislative  discretion  be  supposed  to  obstruct  the  exercise  of 
some  of  the  powers  committed  to  the  Federal  Government. 

Those  who  are  interested  in  the  question  of  how  far  the 
United  States  may  go  in  protecting  its  officials  will  find  enter- 
tainment as  well  as  profit  in  reading  In  re  Neagle.^ 

The  career  of  Judge  Terry,  who  was  shot  down  by  Deputy 
Marshall  Neagle  at  the  moment  he  was  about  to  attempt  to 
kill  Justice  Field,  of  the  Supreme  Court,  and  that  of  his 
wife,  better,  if  not  more  favorably,  known  by  one  of  her 
former  names,  as  Sarah  Althea  Hill,  were  as  full  of  thrilling 
adventures  as  were  those  of  any  of  the  heroes  or  villians  of 
Dumas.  ^ 

67.  Power  of  Congress  to  Punish  Grimes  Committed 
in  Particular  Localities. — In  the  territories  of  the  United 

States,  in  the  District  of  Columbia  and  in  all  those  numer- 
ous places  ceded  to  the  United  States  by  the  consent  of  the 
States  for  the  purposes  of  the  Federal  Government,  Congress 
has  exclusive  jurisdiction.  Over  them  it  has  all  the  powers  of 
any  other  sovereign  legislature,  limited  only  by  the  restric- 
tions in  favor  of  individual  liberty  imposed  by  the  Constitu- 
tion of  the  United  States.  By  the  express  language  of  the 
Constitution  its  jurisdiction  is  exclusive.     If  two  men  get 


»135  U.  s.  1. 

'  Sharon  va  HiH,  20  Fed.  1,  22  Fed.  28,  23  Fed.  353,  24  Fed.  728,  28 
Fed.  337,  28  Fed.  722;  Sharon  vs.  Terry,  36  Fed.  337;  In  re  Terry,  36 
Fed.  419 ;  Ex  parte  Terry,  128  U.  S.  289 ;  Terry  vs.  Sharon,  131  U.  S. 
40. 
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into  an  altercation  in  the  Postoffioo  Building  in  Baltimore, 
or  if  a  civilian  oonunits  anj  offense  within  the  grounds  of  the 
Naval  Academy  at  Annapolis,  the  offenders  are  punishable 
by  the  United  States  District  Court  for  the  District  of  Mary- 
land, and  by  it  alone. 

■ 

68.  Offenses  Against  Federal  Laws  Can  Be  Pnn- 
ished  by  the  District  Court  Only. — It  is  quite  possible 

that  Congress  might  confer  upon  the  United  States  Com- 
missioners powers  to  deal  summarily  with  petty  offenses  ;^  out 
of  tender  regard  for  the  liberty  of  the  citizen  it  has  never 
done  80.  One  who  commits  a  trivial  assault  or  breach  of  the 
peace  in  any  place  within  the  exclusive  jurisdiction  of  the 
United  States  must  be  proceeded  against  in  the  United  States 
District  Court  for  the  district  He  cannot  be  put  on  trial 
until  an  indictment  or  information  has  been  returned  against 
him.  A  fine  of  from  $1  to  $5  may  be  adequate  punishment 
for  anything  that  he  has  done.  It  may  be  impossible  for 
the  Government  to  punish  him  at  all  unless  at  an  expendi- 
ture fifty  or  a  hundred  times  as  great.  The  national  legis- 
lature may  in  this  matter  have  acted  wisely.  In  exceptional 
cases  the  result  may  be  unfortunate.  A  poor  and  friendless 
person  may  be  chai^ged  with  some  trifling  offense;  and  may 
be  unable  to  give  bail ;  it  may  be  days,  weeks  or,  in  excep- 
tional circumstances,  months  before  his  case  can  be  disposed 
of.  If  the  committing  magistrate  were  authorized  to  pass 
upon  the  issues  involved,  the  guilt  or  innocence  of  the  accused 
might  be  at  once  determined.  If  found  guilty  he  might  be 
less  severely  punished  than  he  will  in  fact  be,  if  he  be  held  in 
prison  until  he  is  acquitted  by  the  District  Court. 

69.  Places  Within  the  Jurisdiction  of  the  Federal 
Government  Rapidly  Increasing. — ^At  every  session  of 

Congress  there  is  a  determined  effort  to  pass  what  is  known 
as  a  Public  Buildings  Bill ;  that  is  a  bill  providing  for  the 

»Callan  vs.  Wilson,  127  V,  »  555;  Lawton  vs.  Steele,  152  U.  S.  141: 
Schick  vs.  TTnitod  States*.  195  IT.  S.  05. 
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erection  of  Federal  buildings  in  many  different  cities  and 
towns.    It  is  frequently  successful. 

By  the  Act  of  March  4,  1913,  such  provision  was  made 
for  somewhere  between  160  and  170  new  structures.  The 
Federal  Government  acquires  exclusive  criminal  jurisdiction 
over  all  sites  purchased  for  such  purposes  with  the  consent 
of  the  State  legislatura 


70.  Whether  a  Crime  is  Oommitted  Within  State  or 
Federal  Jurisdictimi  is  Sometimes  a  DiflScult  Question 

of  Fact. — ^In  a  particular  case  it  may  be  difficult  to  determine 
whether  the  State  or  the  Federal  Qovemment  has  jurisdic- 
tion. 

There  is  in  the  grounds  of  the  State  House  at  Annapolis 
a  statue  of  the  Baron  de  Ealb.  It  was  erected  by  the  United 
States.  The  State  of  Maryland^  ceded  to  the  United  States 
as  a  site  for  it  a  plot  of  ground  24  feet  square.  It  might  not 
always  be  easy  to  say  whether  an  oifense  was  conmiitted 
within  or  without  the  narrow  confines  of  this  piece  of  ground. 

71.  Whether  a  Grime  is  Oommitted  Within  the 
Exclusive  Jurisdiction  of  the  United  States  is  Some- 
times an  Important  Question. — That  may  be  the  very  ques- 
tion which  it  is  important  to  determine.     For  example:  A 

group  of  men  may  be  standing  near  the  DeKalb  statue.  The 
pocket  of  one  of  them  may  be  picked.  The  offender  may  be 
caught  He  may  be  sentenced  to  fifteen  years  in  the  State 
penitentiary  if  the  offense  was  committed  outside  of  the  24 
feet  square.  .If  within  it  the  maximum  penalty  will  be  ten 
years. 

Before  January  1st,  1910,  when  the  Federal  Penal  Code 
went  into  effect,  one  year's  imprisonment  was  the  severest 
punishment  which  could  have  been  inflicted  upon  any  one 
convicted  of  larceny  within  the  exclusive  jurisdiction  of  the 
United  States. 

Some  years  earlier,  a  famous  professional  criminal  while 
in  the  Postoffice  in  Baltimore,  stole  the  satchel  of  a  runner 

'  Acts  of  1884,  Chapter  330. 
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of  the  Merchants  National  Bank.  He  was  arrested,  tried 
and  convicted.  He  received  the  maximum  penalty.  That 
was  only  one  year.  Had  he  taken  the  same  satchel  on  the 
west  side  of  Calvert  Street  instead  of  on  the  east  he  might 
have  been  sent  to  the  penitentiary  for  fifteen. 

Other  interesting  questions  of  jurisdiction  arise.  For 
example:  A  number  of  years  ago  a  somewhat  intoxicated 
sailor  from  a  United  States  war  ship  provoked  a  controversy 
with  two  residents  of  Annapolis.  While  he  was  scuffling 
with  one  of  them  the  other  shot  him.  He  died  in  a  few 
minutes.  When  the  bullet  struck  him,  he  was  on  one  of  the 
grass  plots  forming  part  of  the  Postoffice  site  of  Annapolis. 
The  man  who  fired  was  at  the  moment  outside  of  the  lines 
of  that  lot  on  one  of  the  public  streets  of  the  town  and  there- 
fore within  the  jurisdiction  of  the  State  of  Maryland.  It 
is  a  principle  of  the  common  law  that  in  such  cases  the 
offense  is  committed  where  it  takes  effect.^  The  man  who 
fired  the  fatal  shot  was  accordingly  tried'  in  the  Circuit 
Court  of  the  United  States  for  the  District  of  Maryland.  If 
his  trial  had  taken  place  in  a  State  Court  he  doubtless  would 
have  been  convicted  of  murder  in  the  second  degree.  That 
was  punishable  by  imprisonment  in  the  penitentiary  for  from 
five  to  eighteen  years. 

Prior  to  1897  any  one  convicted  in  the  United  States 
Courts  of  murder  was  punished  with  death.  Between  1897 
and  1910  the  jury  were  allowed  to  return  a  verdict  of  guilty 
of  murder,  but  without  capital  punishment  If  they  did 
the  (5:)nvict  was  sent  to  the  penitentiary  for  life.  In  this 
Annapolis  case  the  jury  found  a  verdict  of  guilty  of  mur- 
der, without  capital  punishment.  The  prisoner  was  neces- 
sarily given  a  life  sentence. 

Since  the  Penal  Code  went  into  efiFect,  a  person  indicted 
for  murder  may  be  found  guilty  in  either  the  first  or  the 
second  degree.^  The  penalty  for  the  former  is  death  unless 
the  jury  qualify  their  verdict  by  the  addition  of  the  words 
"without  capital  punishment."    For  the  latter  it  can  not  be 

» United  States  vs.  Davis,  25  Fed.  Cases,  786  (No.  14032). 
» Section  273,  35  Stat.  1143. 
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less  than  ten  years'  imprisonment,  it  may  be  life-long  confine-     ' 
ment* 

72.  Congress  Has  Made  Some  State  Oriminal  Laws 
Applicable  to  Places  Within  Exclusive  Federal  Juris- 
diction.— The  character  and  the  consequences  of  an   -^ct 

should  not  ordinarily  depend  upon  whether  it  was  committed 
a  foot  or  two  on  one  side  or  the  other  of  the  boundary  line  of 
a  lot  upon  which  a  Federal  building  stands.  Many  years^ 
ago  Congress  attempted  to  limit  the  occasions  upon  which 
anything  of  this  kind  can  happen  by  providing  that  any  one 
who  commits  in  any  place  which  has  been  ceded  to  or  under 
the  jurisdiction  of  the  United  States,  an  offense  which  is 
not  prohibited,  or  the  punishment  for  which  is  not  specially 
provided  for  by  any  law  of  the  United  States,  shall  be  liable 
to  and  receive  the  same  punishment  as  the  laws  of  the  State 
in  which  such  place  is  situated,  at  the  time  Congress  acted, 
provided  for  the  like  offense  when  committed  within  the 
jurisdiction  of  such  State.  It  was  furthed  declared  that  no 
subsequent  repeal  of  any  such  State  law  should  affect  any 
prosecution  for  such  offense  in  any  Court  of  the  United 
States.  This  Act  is  constitutional.  Congress  could  in  the 
very  language  used  by  the  State  legislature  have  enacted  all 
or  any  such  State  laws.  It  can,  if  it  wishes,  do  the  same 
thing  by  adopting  them  all  in  general  terms. 

73.  Congress  May  Not  Adopt  in  Advance  Such  Laws 

as  a  State  May  Pass. — It  was  quite  early  ruled,  however, 
that  Congress  could  not  make  State  laws  to  be  subsequently 
passed,  applicable  to  territory  within  the  jurisdiction  of  the 
United  States.*  It  cannot  del^ate  its  exclusive  jurisdiction,, 
or  any  part  of  it,  to  a  State  legislature.  It  follows  that  when, 
after  the  passage  of  a  congressional  Act  adopting  State  l^s- 
lation  the  State  creates  a  new  offense  or  increases  or  dimin- 
ishes the  punishment  for  an  old  one,  its  commission  in  a  place 
within  the  exclusive  jurisdiction  of  the  United  States  will  be 

*  Sections  275,  330,  35  Stat.  1143,  1152. 

*  United  States  vs.  Paul,  6  Peters,  130. 
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punished  differently  than  it  will  be  if  committed  on  the 
other  side  of  the  boundary  line  of  the  Government's  property. 
Congress,  therefore,  at  short  intervals  re-enacts  the  Act  and 
adopts  all  State  legislation  up  to  the  time  of  its  latest  enact* 
ment 

The  statute  now  in  force  is  section  289  of  the  Penal  Code.^ 

74.    When  Congress  Ha4i  Exclnsiye  Jndisdiction. — 

The  constitutional  provision  is  that  Congress  shall  have  power 
to  exercise  exclusive  jurisdiction  in  all  cases  whatsoever  over 
all  places  purchased  with  the  consent  of  the  l^slature  of  the 
State  in  which  the  same  shall  be  for  the  erection  of  forts, 
magazines,  arsenals,  dockyards  and  other  needful  buildings.^. 

Whenever,  for  any  of  the  purposes  named,  the  legisla- 
ture having  oonsbnted,  the  property  is  bought,  the  United 
States  ipso  facto  acquires  exclusive  jurisdiction  over  it*  The 
reeervation  by  the  State  of  concurrent  jurisdiction  to  serve 
civil  and  criminal  process  within  lands  so  purchased  does  not 
limit  or  aifect  the  exclusive  right  of  the  United  States  to  pun- 
ish crimes,  and  offenses  therein  committed.  Sometimes  the 
State  attaches  to  its  consent  to  the  purchase  conditions  which, 
if  effective,  restrict  the  jurisdiction  of  the  United  States  and 
make  it  less  than  the  Constitution  savs  it  shall  have.  What 
the  effect  of  such  attempted  limitation  by  the  State  legislature 
is  has  not  been  clearly  determined.  Probably  a  consent  so 
limited  is  no  consent  at  all,  and  the  land  remains  in  the  same 
situation  it  would  have  been,  had  it,  without  the  consent  of 
the  State  legislature,  been  purchased  by  the  Government  for 
the  purpose  in  question. 

The  United  States  may  acquire  land  without  the  consent  of 
a  legislature  when  such  land  is  purchased  for  a  proper  govern- 
mental purpose.  Over  lands  so  obtained  the  Government  has 
no  other  jurisdiction  than  that  sufficient  to  prevent  the 
State  or  anyone  else  from  interfering  with  its  use  by  the 
Government   for   Federal    purposes.      Over   such    of   them 

» Acts  of  1909,  Ch.  321,  35  Stat  1145. 
*  Constitution,  Art.  1,  sec.  8. 
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as  are  acquired  for  purposes  other  than  those  specially  named 
in  the  constitutional  provision  already  referred  to,  the  State 
may  grant  such  extent  of  jurisdiction  as  to  it  may  seem  fit. 
The  United  States  when  admitting  a  State  into  the  Union 
may  maintain  exclusive  jurisdiction  over  land  then  owned  by 
the  United  States. 

A  review  of  this  whole  subject  will  be  found  in  the  very 
interesting  case  of  Fort  Leavenworth  R.  R.  Co.  vs.  Lowe.^ 

75.  When  Offenses  Against  State  Laws  Are  Not 
Offenses  Against  Federal  Laws,  Although  Committed 
Within  the  Exclusive  Jurisdiction  of  the  United  States. 

—In  1908,  the  New  York  World  chaii^ed  that  Charles  Taft. 
a  brother  of  Judge  Taft,  at  the  time  a  candidate  for  the 
Presidency  of  the  United  States,  and  Douglas  Eobinson,  a 
brother-in-law  of  President  Boosevelt,  had  been  improperly 
interested  in  the  sale,  by  the  French  Panama  Canal  Com- 
pany, of  its  property  to  the  United  States.  By  the  law  of 
the  State  of  New  York  libel  is  an  indictable  oifense. 

The  New  York  World  is  habitually  sold  within  the  limits 
of  the  West  Point  military  reservation,  which  is  in  Orange 
County  in  the  State  of  New  York,  and  one  or  more  copies 
are  regularly  mailed  to  the  Poetoffice  Building  in  New  York 
City;  both  places  are  within  the  Southern  District  of  New 
York.  It  is  printed  in  the  defendant's  printing  establishment 
in  the  City  of  New  York.  The  Grand  Jury  of  the  United 
States  for  the  Southern  District  of  New  York  indicted  the 
publishers  of  the  World  for  publishing  the  libel  in  a  place 
within  the  exclusive  jurisdiction  of  the  United  States.  The 
case  was  taken  to  the  Supreme  Court.  Chief  Justice 
White  pointed  out  that  "where  acts  are  done  on  reserva- 
tions which  are  expressly  prohibited  and  punished  as  crimes 
by  a  law  of  the  United  States,  that  law  is  dominant  and 
controlling.  Yet,  on  the  other  hand,  where  no  law  of  the 
United  States  has  expressly  provided  for  the  punishment 
of  offenses  committed  on  reservations,  all  acts  done  on  such 
reservations  which  are  made  criminal  by  the  laws  of  the 

» 114  V.  S.  525. 
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several  States  are  left  to  be  punished  under  the  applicable 
State  statutes." 

The  law  of  New  York  which  made  libel  punishable,  pro- 
vided that  where  a  person  libelled  was  a  resident  of  the  State, 
the  prosecution  should  be  either  in  the  county  of  such  resi- 
dence or  in  the  county  where  the  paper  was  published,  and 
where  the  person  libelled  was  a  non-resident  the  prosecution 
should  be  in  the  county  in  which  the  paper  on  its  face  pur- 
ported to  be  published,  or  if  it  did  not  so  indicate,  in  any 
county  in  which  it  was  circulated,  and  that  the  accused  could 
not  be  indicted  or  tried  for  a  publication  of  the  same  libel 
against  the  same  person  in  more  than  one  county.  To  allow  a 
prosecution  in  the  United  States  Court  for  the  circulation 
of  that  libel  upon  a  Government  reservation  would  have  been 
using  a  State  law  for  the  prosecution  of  an  offense  in  a  man- 
ner forbidden  by  that  law.  The  indictment  shoiild  have  been 
found  by  the  State  Grand  Jury  for  the  County  of  New  York, 
where  the  paper  was  published.  It  was  therefore  held  that 
7he  prosecution  could  not  be  sustained.^ 

The  judges  of  the  Supreme  Court  were  careful  to  say  that 
they  "do  not  intimate  that  the  rule  which  in  this  case  has  con- 
trolled our  decision  would  be  applicable  to  a  case  where  an 
indictment  was  found  in  a  court  of  the  United  States  for  a 
■crime  which  was  wholly  committed  on  a  reservation,  discon- 
nected with  acts  committed  within  the  jurisdiction  of  the 
State,  and  where  the  prosecution  for  such  crime  in  the  Courts 
of  the  United  States  instead  of  being  in  conflict  with  the 
applicable  State  law  was  in  all  respects  in  harmony  there- 
with." 

Such  a  case  as  that  upon  which  the  Supreme  Court  declined 
to  intimate  their  opinion  would  be  raised  if  someone  within  a 
United  States  reservation  published  and  circulated  a  libel, 
such  reservation  being  either  the  sole,  or  the  primary  and 
most  important  place  of  publication. 

*  United  States  vs.  Press  Pub.  Co.,  219  XJ.  S.  1. 
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76.  Offenses  on  the  High  Seas.— The  Constitution^ 

empowers  Congress  to  define  and  punish  piracies  and  felonies 
on  the  high  seas.  The  high  seas  are  open  waters  without  the 
body  of  a  county  and  which  are  in  fact  free  to  the  navigation 
of  all  nations  and  peoples.  They  do  not  include  the  waters 
surrounded  by  or  enclosed  between  narrow  headlands  or  prom- 
ontories.^ Within  this  definition  are  included  the  waters  of 
the  Great  Lakes.^  Congress  has  exercised  this  power  and 
has  made  punishable  a  number  of  offenses  when  committed 

on  the  high  seas. 

f«  - 

77.  Offenses  Upon  Navigable  Waters. — ^Much  naviga- 
ble water  does  not  form  a  part  of  the  high  seas  within  the 
definition  above  given.  There  is  no  express  grant  to  Con- 
gress of  power  to  make  offenses  committed  on  such  waters 
punishable^  but  the  Constitution  does  declare  that  the  judi- 
cial power  of  the  United  States  shall  extend  to  all  cases  of 
admiralty  and  maritime  jurisdiction.  AH  waters  which  are 
in  fact  navigable  either  by  themselves  or  in  connection  with 
other  waters  for  purposes  of  interstate  or  foreign  commerce, 
are  within  the  admiralty  jurisdiction.^ 

Congress  has  always  assumed  that  it  has  the  power  to 
provide  for  the  punishment  of  offenses  committed  thereon. 
The  Courts  have  held  this  assumption  well  founded.^ 

It  has  legislated  with  reference  to  such  waters  only  so  far 
as  has  been  necessary  to  prevent  serious  inconvenience  and 
scandal.  It  has  provided  for  the  punishment  of  offenses 
committed  upon  waters  within  the  admiralty  and  maritime 
jurisdiction  of  the  United  States  and  out  of  the  jurisdic- 
tion of  any  particular  State,  or  when  committed  within 
the  admiralty  and  maritime  jurisdiction  of  the  United  States 
and  out  of  the  jurisdiction   of   any   particular   State  on 

*  Article  1,  sec.  8.  CI.  10 

*  United  States  vs.  Brallsford,  5  Wheat.  184. 
■  Fnited  States  vs.  Rodders,  150  U.  S.  255. 

» The  Robert  W.  Parsons,  191  U.  S.  26. 

*  Imbrovek  vs.  Hamburg  American  Steam  Packet  Co.,  100  Fed.  234. 
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board  any  vessel  belonging  in  whole  or  in  part  to  the  United 
States,  or  to  any  citizen  thereof,  or  to  any  corporation  created 
by  or  under  the  laws  of  the  United  States  or  of  any  State, 
territory  or  district  thereof,^  or  when  committed  upon  any 
vessel  licensed,  registered  or  enrolled  under  the  laws  of  the 
Ignited  States  and  being  on  a  voyage  upon  the  waters  of  any 
of  the  Great  Lakes,  or  any  of  the  waters  connecting  any  of 
them,  or  upon  the  River  St  Lawrence  where  it  constitutes  the 
international  boundary  line/  It  has  al«>  made  punishable 
certain  offenses  when  committed  on  board  an  American  veseel 
although  within  the  jurisdiction  of  a  particular  State,  as,  for 
example,  assaults  by  the  master  upon  the  crew.^  It  is  under 
these  statutes  that  thei  masters  of  vessels  engaged  in  dredging 
oysters  in  Maryland  waters  have,  in  the  United  States  Dis- 
trict Court  for  the  District  of  Maryland,  been  tried  and  con- 
victed for  beating  and  otherwise  cruelly  treating  their 
dredgers. 

78.  Federal  Criminal  Procedure. — ^While  the  criminal 

procedure  of  the  Federal  and  of  the  State  Courts  is  very 
similar  in  most  respects,  there  are  differences  both  in  form 
and  in  substance. 

79.  United  States  Oonunissioners. — There  are  no  Fed- 
eral Justices  of  the  Peace.  The  original  Judiciary  Act  author- 
ized United  States  Judges  and  certain  State  officers  to  give 

preliminary  hearings  to  persons  accused  of  offenses  against 
the  United  States  and  to  admit  them  to  bail  or  to  conmiit 
them  for  trial.^  It  was  speedily  found  that  prisoners  were 
sometimes  taken  into  custody  at  places  which  were  not  within 
a  convenient  distance  of  any  person  empowered  to  take  bail. 
In  such  cases  the  Circuit  Courts  were  directed  to  appoint, 
for  that  purpose,  one  or  more  discreet  persons  learned  in  the 
law.^     Various  statutes  from  time  to  time  added  to  the 


■  Act  March  4,  1900,  sec.  272,  35  Stat.  1142. 
•Ibid. 

•  Ibid,  sec.  21)1,  STy  Stat.  1145. 
» Section  33,  1  Stat.  91. 

*  Act  March  2,  1798,  1  Stat  884. 
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powers  and  duties  of  these  appointees.  For  a  great  many 
years  they  were  known  as  Commissioners  of  the  Circuit 
Courts.  In  1896  their  official  title  was  changed  to  United 
States  Commissioners;^  and  it  was  provided  that  they  were 
for  the  future  to  be  appointed  by  the  District  and  not  by  the 
Circuit  Courts.  Their  term  of  office  is  now  four  years.  They 
have  always  been  removable  at  the  will  of  the  appointing 
power.  The  District  Court  may  appoint  as  many  of  them 
as  it  sees  fit.  They  receive  no  salary.  They  are  compen- 
sated exclusively  by  fees.  They  have  a  number  of  miscel- 
laneous powers  and  duties.  Most  of  these  are  enumerated  by 
the  Supreme  Court  in  the  case  of  United  States  vs.  Allred.* 

80.  Warrant  of  Arrest. — There  are  not  many  United 
States  Commissioners.  There  are  many  places  in  the  United 
States  from  which  you  would  have  to  go  a  hundred  miles  or 
more  before  you  could  find  one.  Even  near  where  one 
ordinarily  resides  there  may  be  frequent  occasions  when 
he  is  not  accessible  at  the  moment  when  immediate  action 
is  necessary.  The  Federal  law,  therefore,  provides  that 
''for  any  crime  or  offense  against  the  United  States,  the 
offender  may,  by  any  Justice  or  Judge  of  the  United  States," 
or  by  any  United  States  Conamissioner,  "or  by  any  Chan- 
cellor, Judge  of  a  Supreme  or  Superior  Court,  Chief  or  first 
Judge  of  Common  Pleas,  Mayor  of  a  city,  Justice  of  the 
Peace,  or  other  magistrate,  of  any  State  where  he  may  be 
found,  and  agreeably  to  the  usual  mode  of  process  against 
offenders  in  such  State,  and  at  the  expense  of  the  United 
Staites,  be  arrested  and  imprisoned,  or  bailed,  as  the  ease  may 
be,  for  trial  before  such  Court  of  the  United  States  as  by 
law  has  cognizance  of  the  offense."^ 

In  practice  State  Justices  of  the  Peace  are  occasionally 
called  on  to  issue  warrants  and  hold  the  prisoner  to  bail  or 
commit  him  for  the  action  of  the  United  States  Court.  As 
a  rule,  however,  the  preliminary  hearings  are  had  before  a 

*  Act  May  28,  1806,  29  Stat  184. 
*155U.  8.594. 
*Rev.  Stat,  sec.  1014. 
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United  States  Commissioner.  Sometimes,  as  under  the  State 
practice,  proceedings  are  first  instituted  by  an  indictment  or 
presentment  by  the  Grand  Jury. 

81.  Where  Offender  Must  Be  Tried— The  Sixth 

Amendment  to  the  Constitution  of  the  United  States  provides 
that  the  accused  shall  enjoy  the  right  of  a  speedy  and  public 
trial  by  an  impartial  jury  of  the  State  and  District  where 
the  crime  has  been  committed.  It  is  not  always  easy  to  tell 
where  that  is.  The  offense  may  have  been  begun  in  one 
district  and  completed  in  another.  In  such  case  the  Act  of 
Congress  provides  that  it  may  be  prosecuted  in  either.* 
When  committed  out  of  the  jurisdiction  of  any  district^  as 
on  the  high  seas,  or  in  some  of  the  guano  islands  belonging  to 
the  United  States,  the  statute  provides  that  the  trial  shall  be 
in  the  district  in  which  the  offender  is  found;  or  in  the  dis- 
trict into  which  he  may  be  first  brought.^  It  was  under  this 
provision  that  the  Circuit  Court  for  the  District  of  Maryland 
some  twenty-five  years  ago  tried  thirty  or  more  negroes 
who,  on  the  Island  of  Navassa,  a  barren  guano  rock  in  the 
West  Indies,  rose  in  mutiny  and  murdered  a  number  of  the 
white  men  in  charge  of  the  work  there  carried  on.' 

82.  When  an  Offense  Begun  in  One  District  Has 
Been  Finished  in  Another. — In  applying  the  statute  which 
provides  that  when  an  offense  has  been  begun  in  one  district 
and  has  been  completed  in  another  the  offender  may  be  prose- 
cuted in  either,  it  is  necessary  to  keep  clearly  in  mind  what 
is  the  precise  offense  charged.  How  important  this  may  be 
is  shown  by  comparison  of  section  5480  of  the  Bevised  Stat- 
utes, as  it  stood  before  section  215  of  the  Penal  Code  was 

substituted  for  it,  with  section  3894  of  the  Eevised  Statutes 
as  amended  by  the  Act  of  September  19,  1890.^ 

*  Rev.  Stat.,  sec.  731. 

*  Rev.  Stat,  sec.  730,  sec.  5576. 

■  Jones  vs.  United  States,  137  U.  S.  202. 
» 26  Stat.  465. 
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Section  6480  defined  and  punished  what  in  ordinary  par- 
lance was  referred  to  as  the  fraudulent  use  of  the  United 
States  mails.  In  substance  it  provided  that  any  person  who 
had  devised  a  scheme  or  artifice  to  defraud  to  be  effected  by 
means  of  the  postoffice  establishment  of  the  United  States 
and  who  should,  for  executing  such  sdieme,  place  or  cause  to 
be  placed  any  letter  in  the  mails,  or  should  take  any  letter 
therefrom,  should  be  punished  by  fine  or  imprisonment 

On  the  other  hand,  section  3894  as  amended  provided, 
among  other  things,  for  the  punishment  of  any  person  who 
should  knowingly  cause  to  be  delivered  by  mail  any  lottery 
ticket 

In  the  first  statute  the  offense  was  the  putting  into  the 
mails  or  the  taking  out  of  the  mails.  This  could  be  com- 
mitted only  in  one  district — that  is  the  district  in  which  the 
letter  was  put  in  the  mail  or  the  district  in  which  it  was 
taken  out  of  the  mail.  It  followed  that  all  prosecutions  for 
violations  of  section  5480  had  necessarily  to  be  brought  at 
the  place  at  which  the  offender  had  sent  out  his  mail  or  at 
which  he  had  received  it  In  such  cases  the  accused  might 
have  sent  letters  into  every  State  in  the  Union.  There  was 
ordinarily  only  one  district  in  which  he  could  be  prosecuted. 

The  second  statute  mentioned  makes  it  an  offense  know- 
ingly to  cause  to  be  delivered  a  lottery  ticket  or  a  circular 
relating  to  a  lottery. 

One,  Homer,  in  New  York,  deposited  in  the  mail  a  lottery 
circular  addressed  to  a  person  in  the  Southern  District  of 
Illinois.  Such  circular  was  in  due  course  of  mail  delivered 
to  the  individual  to  whom  it  had  been  directed.  The  Supreme 
Court  of  the  United  States  held  that  the  offense  was  the 
causing  to  be  delivered  by  the  mails;  that  it  was  not  com- 
pleted tmtil  the  delivery  took  place,  and  as  that  delivery  was 
in  the  Southern  District  of  Illinois  the  District  Court  of  the 
United  States  for  that  district  had  jurisdiction.*  To  prevent 
misapprehension,  it  should  be  said  that  section  215  of  the 
Penal  Code,  which  has  taken  the  place  of  old  section  5480  of 

^  Homer  vs.  United  States,  148  tJ.  S.  20T>. 
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the  Bevised  Statutes,  now  makes  it  an  offense  for  anyone, 
for  the  purpose  of  executing  a  scheme  or  artifice  to  defraud^ 
knowingly  to  cause  to  be  delivered  by  mail  any  letter  accord 
ing  to  the  direction  thereon.  Doubtless  under  the  decision  in 
Homer  vs.  United  States,  supra,  one  who  now  uses  the  mails 
in  furtherance  of  a  fraudulent  scheme  may  be  prosecuted  in 
the  district  in  which  he  mails  the  letter  or  in  any  district  to 
which  he  sends  it  In  that  case  many  businesslike  offenders 
will  be  liable  to  indictment  in  half  the  judicial  districts  of 
the  United  States. 

There  thus  may  be  a  constructive^  as  distinguished  from  a 
personal,  presence  in  a  district.  A  man  may  cause  a  crime 
to  be  committed  at  a  place  in  which  he  never  was.  If  he 
does  he  may  be  prosecuted  where  the  crime  was  so  consum- 
mated. 

The  whole  subject  haa  been  recently  and  fully  reviewed 
by  the  Supreme  Cknirt  of  the  United  States.* 

83.  When  Accused  is  Arrested  in  Another  District. 

— ^When  a  prosecution  is  instituted,  it  often  happens  that  the 
accused  is  not  in  the  district  in  which  the  offense  is  said  to 
have  been  committed.  In  such  case  he  may  be  arrested  wher- 
ever he  happens  to  be.  He  will  be  brought  back  to  the 
district  having  jurisdictian  of  the  oflFenae  upon  a  warrant 
of  removal  signed  by  the  District  Judge  of  the  district  in 
which  he  is  found.  This  warrant  is  never  issued  until  after 
the  accused  has  had  a  hearing  before  a  United  States  Com- 
missioner or  other  committing  magistrate,  or  has  waived  it^ 

84.  Removal  Proceedings  After  Indictment  Found — 

If  an  indictment  has  been  found  against  him  in  the  district 
in  which  the  offense  is  allied  to  have  been  committed,  the 
Government  produces  at  the  hearing  a  certified  copy  of  the 
indictment  and  a  witness  or  witnesses  who  can  prove  that 
the  man  under  arrest  is  the  man  whom  the  Grand  Jury 
intended  to  indict   As  a  rule,  this  is  all  that  need  be  done.^ 

•  Hyde  &  Schneider  vs.  United  States,  226  U.  S.  347. 

*  Beavers  vs.  Haubert,  198  U.  S.  87. 
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An  indictment  if  valid  on  its  face  raises  a  presumption  of 

probable  cause.     The  Supreme  Court  has  said  that 

"the  extent  to  which  a  Conmiissioner  in  extradition 
may  inquire  into  the  validity  of  the  indictment  put  in 
evidence  before  him,  ae  proof  of  probable  cause  of 
guilt,  has  never  been  definitely  settled,  although  we  have 
had  frequent  occasion  to  hold  generally  that  technical 
objections  should  not  be  considered,  and  that  the  legal 
sufficiency  of  the  indictment  is  only  to  be  determined  by 
the  Court  in  which  it  is  found.  Of  course,  this  rule  has 
its  limitations.  If  the  indictment  were  a  mere  informa- 
tion, or  obviously,  upon  inspection,  set  forth  no  crime 
against  the  United  States,  or  a  wholly  different  crime 
from  that  alleged  as  the  basis  for  proceedings,  or  if  such 
crime  be  charged  to  have  been  conmiitted  in  another 
district  from  that  to  which  the  extradition  is  sought,  the 
Commissioner  could  not  properly  consider  it  as  ground 
for  removal.  In  such  case  resort  must  be  had  to  other 
evidence  of  probable  cause.  *  *  *  An  Extradition  .Com- 
missioner is  not  presumed  to  be  acquainted  with  the 
niceties  of  criminal  pleading.  His  functions  are  prac- 
tically the  same  as  those  of  an  examining  magistrate  in 
an  ordinary  criminal  case,  and  if  the  complaint  upon 
which  he  acts  or  the  indictment  offered  in  support 
thereof  contains  the  necessary  elements  of  the  offense,  it 
is  sufficient^  although  a  more  critical  examination  may 
show  that  the  statute  does  not  completely  cover  the 
case."^ 

The  indictment  is,  however,  not  conclusive  evidence  that 
there  is  probable  cause  to  believe  the  accused  guilty.  He  may 
lebut  the  presumption  it  raises.  He  may  offer  testimony  to 
show  that  he  did  not  do  what  was  charged  against  him  in 
the  indictment.  If  he  does,  the  testimony  must  be  heard 
and  considered. 

The  Grand  Jury  of  the  United  States  for  the  Middle 
District  of  Tennessee  indicted  a  number  of  firms,  corpo- 
rationp  and  individuals,  for  a  violation  of  the  Sherman 
Act.  Some  of  the  defendants  were  arrested  in  Virginia. 
They  offered  to  produce  testimony  that  in  the  Middle  Dis- 

•  Benson  vs.  Henkel,  198  l\  S.  10. 
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tiict  of  Tennessee  they  had  not  and  could  not  have  comniitted 
the  offense  charged  in  the  indictment.  The  offer  was  refused 
on  the  ground  that  in  Virginia  no  examination  before  a 
committing  magistrate  can  be  had  after  the  defendant  has 
been  indicted.  The  Supreme  Court  held  that  the  refusal 
constituted  reversible  error.* 

85.    Removal  Proceedings  Before  Indictment  Found. 

— ^Frequently  the  accused  is  arrested  before  it  has  been  pos- 
sible to  obtain  an  indictment  In  such  case  it  is  necessary 
to  send  to  the  district  in  which  he  is  in  custody  witnesses  who 
can  show  that  there  is  probable  cause  to  believe  that  he  has 
committed  the  offense  chained  against  him.  He  has  precisely 
the  same  kind  of  hearing  in  that  district  as  he  would  have 
had  had  he  been  arrested  in  the  district  in  which  the  offense 
was  committed. 


86.    Removal  Hearingfs  Usually  Held  by 

State  Commissioner. — Section  1014  of  the  Bevised  Stat- 
utes already  quoted  provides  that  the  Commissioners  and  the 
other  officers  therein  named  may  arrest  and  imprison  or  bail 
offenders  for  trial  before  such  Court  of  the  United  States  as 
by  law  has  cognizance  of  the  offense.  In  point  of  fact, 
these  hearings,  whether  the  accused  has  already  been  indicted 
or  not,  are  usually  held  before  a  United  States  Commissioner. 
If  he  finds  there  is  probable  cause  to  believe  the  prisoner 
guilty  he  so  certifies  to  the  Judge  of  the  district,  who  there- 
upon, and  ordinarily  without  further  hearing,  issues  a  war- 
rant of  removal. 


87.    Duty  of  District  Judge  in  Removal 

— But  "in  such  cases  the  Judge  exercises  something  more 
than  a  mere  ministerial  function  involving  no  judicial  discre- 
tion. He  must  look  into  the  indictment  to  ascertain  whether 
an  offense  against  the  United  States  is  charged,  find  whether 
there  was  probable  cause  and  determine  whether  the  Court 

» Tlnsley  vs.  Treat,  205  V.  S.  20. 
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to  which  the  accused  is  soiight  to  be  removed,  has  jurisdiction 
of  the  same."^ 

"Doubtless  the  action  of  the  committing  magistrate  is 
prima  facie  sufficient  for  the  basis  of  the  warrant,  but  it  is 
not  conclusive^  and  while  the  Judge  should  not  necessarily 
require  another  or  preliminary  examination,  if  in  his  judg^ 
ment  it  is  expedient  that  Ae  prisoner  be  further  heard  in 
defense,  it  is  his  duty  to  pass  fully  upon  the  case  and  deter^ 
mine  for  himself  whether  the  removal  should  be  ordered."^ 

88.  Proceedings  May  Be  First  Taken  in  District  in 
Which  Prisoner  is  Arrested. — Ordinarily  the  order  of 

removal  is  not  made  until  some  criminal  proceedings  have 
been  begun  in  the  district  in  which  it  is  alleged  the  offense 
has  been  committed,  but  it  is  not  absolutely  necessary  that 
such  proceeding  shall  have  been  so  instituted.  Chibf  Justice 
MabshalLi,  after  a  hearing  in  the  Vii^nia  District  before 
him  as  committing  magistrate,  committed  Aaron  Burr  for 
trial  in  Ohio  for  an  offense  alleged  to  have  been  there  com- 
mitted, although  in  the  latter  district  up  to  that  time  no  stops 
had  been  taken  in  the  matter. 

89.  When  Indictment  Necessary  Before  Accused 

May  Be  Tried. — The  charge  upon  which  a  person  accused 
of  crime  is  tried,  is  r^ularly  embodied  either  in  an  indict- 
ment or  in  an  information.  The  Constitution  declares  that 
no  one  shall  be  held  to  answer  for  a  capital  or  other  infamous 
crime  except  upon  an  indictment  by  a  Grand  Jury.  "Infa- 
mous," as  applied  to  crimes,  means,  in  different  connections, 
different  things.  Thus,  under  the  Constitution  of  Maryland, 
conviction  of  an  adult  for  larceny  or  other  infamous  crime 
involves  perpetual  disfranchisement  unless  there  is  a  pardon 
from  the  Governor.  The  taking  of  an  apple  or  an  ear  of  com 
which  does  not  belong  to  one  is  an  infamous  crime.  The 
committing  of  an  assault  with  intent  to  rape  is  not.     Con- 

»Tin8ley  vs.  Treat,  205  U.  S.  29. 
■Price  vs.  Mccarty,  80  Fed.  84. 
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viction  for  the  former  entails  perpetual  disfranchisement; 
for  the  latter  no  disfranchisement  at  all.^ 

By  a  State  statute  such  an  assault  may  be  punished  by 
death  or  by  long  confinement  in  the  penitentiary.  Neverthe- 
JesS;  the  Court  of  Appeals  of  Maryland  has  held  that  it  is 
not  even  a  felony.^ 

Here  the  State  follows  the  classification  of  crimes  which 
the  common  law  made  for  the  purpose  of  determining  the 
competency  of  witnesses.  It  held  those  offenses  infamous 
which  were  not  likely  to  be  committed  by  any  one  whose 
evidence  could  be  safely  relied  on.  The  Supreme  Court  of 
the  United  States  has  said  that  the  Fifth  Amendment  was 
intended  for  the  protection  of  the  accused.  "Whether  a  man 
*>hall  be  put  upon  his  trial  for  crime  without  a  presentment 
or  indictment  by  a  Grand  Jury  of  his  fellow-citizens  depends 
upon  the  consequences  to  himself  if  he  shall  be  found  guilty." 
By  the  law  of  England,  informations  by  the  Attomey-Greneral 
without  the  intervention  of  a  Grand  Jury  were  not  allowed 
for  capital  crimes  nor  for  any  felony;  by  which  was  under- 
stood any  offense  which  at  common  law  occasioned  a  total 
forfeiture  of  the  offender's  lands  or  goods,  or  both.  The  ques- 
tion whether  the  prosecution  must  be  by  indictment  or  may 
be  by  information  thus  depended  upon  the  consequences  to  the 
convict  himself.  "The  Fifth  Amendment  *  *  *  manifestlv 
had  in  view  that  rule  of  the  common  law,  rather  than  the  rule 
on  the  very  different  question  of  the  competency  of  wit- 
nesses." "The  question  is  whether  the  crime  is  one  for  which 
the  statutes  authorize  the  Court  to  award  an  infamous  pun- 
ishment, not  whether  the  punishment  ultimately  awarded  is 
an  infamous  one.  When  the  accused  is  in  danger  of  being 
subjected  to  an  infamous  punishment  if  convicted,  he  has 
the  right  to  insist  that  he  shall  not  be  put  upon  his  trial  except 
upon  the  accusation  of  a  Grand  Jury."  The  Court  concludes: 
For  more  than  a  century  imprisonment  at  hard  labor  in  the 
State  prison  or  penitentiary  or  other  similar  institution  has 

» State  va  Blxler,  62  Md.  3P0. 
•  Dutton  vs.  State,  123  Md.  373. 
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been  considered  an  infamous  punishment  in  England  and 
America."^ 

90.  All  Offenses  Against  the  United  States  Punish- 
able by  More  Than  One  Year's  Imprisonment  Are 
Both  Infamous  Crimes  and  Felonies. — ^Whenever  a  con- 
vict is  sentenced  to  imprisonment  for  more  than  one  year  he 

may  be  sent  to  a  penitentiary.^  It  follows  that  where  an 
offense  may  possibly  be  punished  by  more  than  one  year's 
imprisonment  it  is  an  infamous  crime.  The  person  charged 
with  it  cai;i  be  prosecuted  by  indictment  only.  All  offenses 
against  the  United  States  punishable  by  death  or  imprison- 
ment for  more  than  one  year  are  felonies.^  All  offenses  for 
which  no  such  punishment  can  be  inflicted  are  misdemeanors. 
It  follows  that  the  line  of  demarcation  between  infamous  and 
non-infamous  crimes  is  now  in  the  Federal  practice  the  same 
as  between  felonies  and  misdemeanors.  There  are  two  pos- 
sible exceptions  to  this  rule.  It  may  be  that  there  are  offenses 
punishable  by  not  more  than  one  year's  imprisonment  in 
which  hard  labor  may  be  added  as  part  of  the  penalty.  If 
there  are  such  it  is  probable  that  they  are  infamous  crimes. 

In  Ex  parte  Wilson,'  the  Supreme  Court  intimated  that 
there  may  be  crimes  the  commission  of  which  would  be  in 
public  opinion  so  disgraceful  that  they  would  be  held  "infa- 
mous" within  the  purpose  of  the  Fifth  Amendment,  independ- 
ent of  the  punishment  which  may  be  prescribed  for  them. 

91.  When  Accused  May  Be  Prosecuted  Upon  an 

Information. — As  a  rule,  however,  all  offenses  for  which  the 
offender  upon  conviction  cannot  lawfully  be  punished  by  an 
imprisonment  exceeding  one  year,  may  be  prosecuted  upon 
information.     An  indictment  is  not  necessarv.    An  informa- 

« 

tion  is  filed  bv  the  District  Attomev  under  his  official  oath 

»■  «' 

of  office. 

*Em  parte  Wilson,  114  U.  S.  417. 
»R.  S.,  sec.  5541. 

•  Penal  Code.  sec.  336,  35  Stat  1152. 

•  114  U.  S.  417. 
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At  common  law,  the  King,  through  his  Attomey-Greneral, 
might  file  informations  in  certain  classes  of  cases  without 
any  evidence  and  against  all  evidence. 

The  Fourth  Amendment  to  the  Constitution  of  the  United 
States  provides,  among  other  things,  that  no  warrants  shall 
issue  but  upon  probable  cause  supported  by  oath  or  affirma- 
tion. It  follows  that  no  warrant  may  issue  upon  an  informa- 
tion filed  by  a  United  States  District  Attorney,  except  it  be 
supported  by  a  statement  made  under  oath  or  affirmation  by 
someone  having  actual  knowledge  as  to  facts  which  if  true, 
show  probable  cause  to  believe  the  accused  guilty.*  If  the 
latter  is  already  in  custody  upon  a  warrant  duly  issued  by 
a  United  States  Commissioner  upon  a  complaint  in  ordi- 
nary form,  it  is  not  necessary  for  the  District  Attorney  to 
have  new  complaints  or  affidavits  made.  He  may  annex  to 
his  information  the  affidavits  made  to  the  complaint  before 
the  Commissioner  or  the  evidence  of  the  witnesses  given  at 
the  preliminary  hearing  before  the  committing  magistrate.^ 

Leave  of  Court  is  necessary  before  an  information  can  be 
filed.  This  leave  is  usually  granted,  though  it  may  be 
denied.^ 

92.  Either  Indictment  or  Information  Necessary 
Before  Accused  Can  Be  Put  Upon  His  Trial  for  Any- 
thing Other  Than  a  Petty  Offense. — No  one  can  be  tried, 
upon  a  criminal  charge^  unless  he  has  been  indicted  by  the  . 
Grand  Jury  or  an  information  has  been  filed  against  him 
by  the  District  Attorney.  Prosecutions  for  what  at  common 
law  were  knovm  as  petty  offenses  are  exceptions  to  this  rule. 
In  all  other  cases  the  prosecution  may  begin  with  a  com- 
plaint to,  and  a  warrant  of  arrest  from,  the  committing 
magistrate.  The  accused  is  given  a  hearing  before  the  latter, 
The  indictment  or  information  is  a  subsequent  step  in  the 
proceedings.  The  Grand  Jury  may,  however,  itself  investigate 

*  United   States  va   Tureaud,  20  Fed.   621;   Johnston  vs.  United 
States,  87  Fed.  187. 
» United  States  vs.  Baumert,  179  Fed.  739. 
» United  States  vs.  Schurman»  177  Fed.  581. 
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the  case  before  a  warrant  has  been  sworn  out  against  any- 
body. The  first  paper  filed  before  any  l^al  tribunal  may  be 
the  presentment.  In  like  manner  the  District  Attorney  may 
without  giving  the  accused  a  previous  hearing,  exhibit  an 
information  against  him. 

93.  An  Indicted  Person  Arrested  in  the  District 
in  Which  the  Indictment  Has  Been  Found,  Cannot 
Demand  a  Preliminary  Hearing. — ^Mr.  Hughes  in  his  book 

on  Federal  Procedure^  says  "the  preliminary  examination 
is  a  valuable  right,  and  the  prisoner  can  h7e  it  either  on 
prosecutions  instituted  by  complaint  or  by  indictment."  For 
this  the  case  of  United  States  vs.  Farrington^  is  cited.  An 
examination  of  the  opinion  in  that  case  shows  that  the  par- 
ticular point  was  not  involved.  The  Supreme  Court  appears 
to  have  definitely  ruled  that  the  absence  of  the  preliminary 
examination  is  no  ground  for  objection  to  the  indictment^ 
An  earlier  case^  on  circuit  was  to  the  same  eifect 


94.    Persons  Accused  of  Anjrthing  More  Serious 
Than  Petty  Offenses  Cannot  in  Federal  Courts  Waive 

Jury  Trials. — There  is  one  marked  distinction  in  the  trial 
of  criminal  cases  between  the  practice  of  the  Federal  and 
some  of  the  State  Courts.  For  example,  in  the  Courts  of 
Maryland  a  prisoner  may  in  any  case  whatever  elect  to  be 
tried  by  the  Judge  without  a  jury.  In  the  United  States 
Courts  he  may  do  so  only  when  charged  with  the  so-called 
petty  offenses.^  Among  them  are  the  violations  of  the 
navigation  laws  referred  to  in  sections  4300  to  4304  of 
the  Eevised  Statutes.  These  latter  may  be  prosecuted 
without  either  indictment  or  information  upon  a  written 
complaint  verified  by  oath  and  presented  to  the  Court  It 
is  read  to  the  accused.  He  may  plead  to  or  answer  it  or 
make  a  counter  statement.    The  trial  is  then  proceeded  with 

'  2ad  Ed.  32,  33. 
» 5  Fed.  343. 

*  Goldsby  vs.  United  States,  160  U.  S.  73. 

*  United  States  vs.  Fuers,  25  I'ed.  Cases,  No.  15174. 

*  Thompson  vs.  Utah,  170  U.  S.  34a 
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in  a  summary  maimer  before  the  Court.  The  accused  may  at 
the  time  of  pleading  or  answering  demand  a  jury  trial.  If 
he  does  a  plea  of  not  guilty  is  entered  on  his  behalf/  and  a 
jury  is  impanneled.  The  complaint  takes  the  place  of  an 
indictment  or  information.  To  detain  the  accused  until  a 
jury  can  be  gotten  together  to  try  him  may  sometimes  inflict 
upon  him  a  greater  punishment  than  is  merited  by  the  offense 
with  which  he  is  charged.  At  one  time  many  Federal  Judges 
doubted  whether  even  under  such  circumstances  a  defendant 
could  constitutionally  waive  a  jury  trial.  Whenever  it  was 
possible  a  jury  was  impanneled  even  when  the  traverser 
was  willing  to  go  to  trial  without  one.^  I  have  in  a  few 
cases  in  this  district,  tried  such  cases  without  a  jury.  The 
doubt  as  to  the  constitutionality  of  such  proceeding  can  no 
longer  be  entertained. 

The  case  of  Shick  vs.  United  States*  was  an  action  by  the 
Government  to  recover  a  penalty  of  $50  under  section  11 
of  the  Oleomargarine  Act.  The  parties  in  writing  waived  a 
jury  trial  and  agreed  to  submit  the  issues  to  the  Court.  This 
was  something  they  had  a  clear  statutory  right  to  do  if  the 
proceeding  was  a  civil  one.  The  Supreme  Court,  however, 
held  that  the  case  was  in  its  nature  criminal,  though  it  was 
one  of  the  class  known  to  the  common  law  as  petty  offenses 
and  did  not  necessarily  involve  any  moral  delinquency.  It 
was  not  a  crime  within  the  meaning  of  the  third  clause  of 
section  2  of  Article  3  of  the  Constitution,  which  provides 
that  the  trial  of  all  crimes,  except  in  cases  of  impeachment, 
shall  be  by  jury.  Consequently  the  defendant  could  law- 
fully and  effectually  waive  his  right  to  such  a  trial. 

95,  The  Trial. — In  what  respects  may  the  procedure  in 
a  criminal  trial  in  a  Federal  differ  from  that  in  a  State 
Court? 

96.  Accused  May  Be  Tried  at  One  Time  for  Several 
Grimes  or  Oflfenses  of  the  Same  Class. — In  Maryland,  as 

» In  re  Smith,  13  Fed.  25 ;  United  States  vs.  Smith,  17  Fed.  510. 
•  195  U.  S.  65. 
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in  many  other  States^  one  accused  of  several  offenses  may 
ordinarily  demand  a  separate  trial  upon  each  of  them.  He 
may  do  so  even  when  the  different  charges  are  of  the  same 
general  character  and  are  in  a  sense  at  least  all  parts  of  one 
continuous  transaction.  Thus,  a  clerk  in  the  employ  of  the 
City  of  Baltimore  was  said  to  have  embezzled  or  stolen  a  very 
large  sum  from  it  It  was  stated  th^lt,  as  usual  in  such  cases^ 
the  money  had  been  taken  on  many  different  occasions.  The 
Grand  Jury  made  each  of  these  asserted  takings  the  basis  of 
a  distinct  indictment.  He  had  several  trials.  At  each  of 
them  he  was  called  upon  to  answer  a  single  charge  only. 
The  evidence  for  the  State  was  confined  with  more  or 
less  strictness,  to  matters  relevant  to  the  alleged  abstrac- 
tion of  the  particular  sum  named  in  the  indictment  the 
jury  was  sworn  to  try.  Had  he  been  in  the  employ  of  the 
Federal  Government  and  accused  of  stealing  from  it,  the 
case  would  have  taken  a  different  course.  In  all  probability 
the  Federal  Grand  Jury  would  have  combined  all  the  accu- 
sations against  him  in  a  single  indictment  of  many  counts. 
Each  of  these  counts  would  have  charged  the  taking  of  a 
particular  sum.  It  is  possible  that  separate  indictments 
would  have  been  found  against  him  as  they  were  in  the  State 
Court.  In  either  event  he  would  in  all  likelihood  have  been 
tried  on  all  the  charges  at  the  samio  time. 

Section  1024  of  the  Revised  Statutes  provides,  that  when- 
ever there  are  several  charges  against  any  person  growing 
out  of  the  same  act  or  transaction,  or  for  two  or  more  acts  or 
transactions  connected  together,  or  for  two  or  more  acts  or 
transactions  of  the  same  class  of  crimes  or  offenses  which 
may  be  properly  joined,  instead  of  having  several  indictments, 
the  whole  may  be  joined  in  one  indictment  and  in  separate 
counts.  If  two  or  more  indictments  are  found  the  Court 
may  order  them  to  be  consolidated. 

The  language  is  permissive,  not  mandatory.  The  question 
of  whether  indictments  for  offenses  which  may  be  joined 
shall  be  consolidated,  is  therefore  left  to  the  sound  judicial 
discretion  of  the  Court. 
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It  is  not  easy  to  lay  down  any  precise  rule  as  to  what 
offenses  may  be  joined  in  one  indictment  or  tried  together 
upon  the  oonsolidation  of  separate  indictments,  or  as  to  when 
the  prosecutor  will  be  compelled  to  elect  between  or  among 
the  counts  of  the  indictment.  Such  election  will  be  com- 
pelled at  any  stage  of  the  trial  when  it  becomes  apparent  to 
the  Court  that  otherwise  the  prisoner  may  be  embarrassed  in 
his  defense.^ 

The  accused  demurs  or  pleads  precisely  as  he  does  in  the 
State  Courts. 

97.  Challenge  of  Jurors. — Assuming  that  a  plea  of  not 
guilty  has  been  interposed,  the  next  step  is  the  selection  of  a 
jury. 

State  law  or  practice  has  nothing  to  do  with  the  number  of 
peremptory  challenges  allowed  either  the  Oovemment  or  the 
accused.  That  is  fixed  by  Federal  statute.^  In  trials  for 
treason  and  capital  felonies,  the  prisoner  is  entitled  to  twenty ; 
for  felonies  not  punishable  by  death  to  ten.  In  each  of  the 
above  classes  of  cases  the  Government  has  six.  In  all  other 
cases,  civil  and  criminal,  each  party  has  three. 

The  parties  on  either  side,  no  matter  how  numerous  they 
may  be,  are  for  the  purpose  of  challenging  considered  as  one. 
Five  defendants  jointly  tried  will  have  no  more  peremptory 
challenges  that  if  only  one  of  them  stood  at  the  bar. 

98.  Laws  of  Evidence  in  Criminal  Trials  in  Federal 

Courts. — ^After  the  jury  has  been  selected  and  sworn  and  the 
opening  statements  made,  the  witnesses  are  examined.  By 
what  laws  of  evidence  are  the  Federal  Courts  governed  in  the 
trial  of  criminal  cases  ? 

Since  1862  a  Federal  statute  has  provided  that,  with  some 
exceptions  not  necessaiy  to  be  here  mentioned,  the  laws  of 
the  State  in  which  the  Court  is  held  shall  govern  the  com- 
petency of  witnesses  in  the  Courts  of  the  United  States,  in 
trials  at  common  law,  in  equity  and  admiralty.     A  criminal 

*  Pointer  vs.  United  States,  161  U.  S.  408. 
» Section  287,  JucL  Code. 
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case  is  in  one  sense  a  trial  at  common  law.  Nevertheless, 
this  enactment  has  no  application  to  criminal  prosecutions. 

99.    State  Statutes  Cannot  Control  Rules  of  Evi- 
dence in  Criminal  Cases  in  Federal  Courts. — ^Before  its 

adoption  two  men  were  jointly  indicted  in  the  Circuit  Court 
of  the  United  States  for  the  Eastern  District  of  Virginia,  for 
murder  on  the  high  seas.  By  permission  of  the  Court  they 
were  tried  separately.  One  of  them  called  the  other  as  a 
witness  in  his  behalf.  A  statute  of  Virginia  adopted  in  1849 
And  in  force  at  the  time  of  the  trial,  provided  that  no  person 
not  jointly  tried  with  the  defendant  should  be  incompe- 
tent to  testify  in  any  prosecution  by  reason  of  interest  in 
the  subject-matter  thereof.  Congress  had  declared  that  the 
laws  of  the  several  States,  except  where  the  Constitution, 
treaties  or  statutes  of  the  United  States  otherwise  require 
or  provide,  should  be  r^arded  as  rules  of  decision  in  trials  at 
common  law  in  the  Courts  of  the  United  States.  The 
Supreme  Court,  speaking  through  Chief  Justice  Taney, 
said : — 

"It  could  not  be  supposed  *  *  *  that  Congress  intended 
to  give  to  the  States  the  power  of  prescribing  the  rules 
of  evidence  in  trials  for  offenses  against  the  United 
States.  Foi  this  construction  would  in  effect  place  the 
criminal  jurisprudence  of  one  sovereignty  under  the 
control  of  another.  *  *  *  Neither  could  the  Court  look 
altogether  to  the  rules  of  the  English  common  law  as  it 
existed  at  the  time  of  the  settlement  of  this  country. 
*  *  *  Nor  is  there  any  Act  of  Congress  prescribing  in 
express  words  the  rule  by  which  the  Courts  of  the  United 
States  are  to  be  governed  in  the  admission  of  testimony 
in  criminal  cases.  But  we  think  it  may  be  found  with 
sufficient  certainty,  not  indeed  in  direct  terms,  but  by 
necessary  implication,  in  the  Acts  of  1789  and  1790, 
establishing  the  Courts  of  the  United  States  and  provid- 
ing  for  the  punishment  of  certain  offenses.  And  the 
law  by  which,  in  the  opinion  of  this  Court,  the  admis- 
sibility of  testimony  in  criminal  cases  must  be  deter- 
mined is  the  law  of  the  State  as  it  was  when  the  Courts 
of  the  United  States  were  established  by  the  Judiciary 
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.  Act  of  1789.  *  *  *  But  no  law  of  a  State  made  since 
1789  can  effect  the  mode  of  proceeding  or  the  rules  of 
evidence  in  criminal  cases."* 

It  was  accordingly  held  that  the  testimony  of  the  co-de- 
fendant was  properly  rejected.  . 

In  1887  one  Logan,  in  the  United  States  Circuit  Court  for 
the  Northern  District  of  Texas,  was  put  on  his  trial  for  con- 
spiracy and  for  murder.  The  Act  of  1862  had  been  for  many 
years  in  force.  It  was  then  embodied  in  section  858  of  the 
Revised  Statutes.  The  Government  offered  as  a  witness  a 
person  who  had  been  convicted  of  felony  in  a  North  Carolina 
State  Court.  He  had  never  been  pardoned.  Against  the 
objection  of  the  defendant  he  was  permitted  to  testify.  Texas 
became  an  independent  Republic  in  1836.  Its  Congress 
adopted  the  common  law  of  England  as  to  evidence.  It  was 
admitted  into  the  Union  in  1845.  Since  1858  its  laws  have 
declared  that  anyone  convicted  of  felony  within  it  or  in  any 
other  jurisdiction  should,  unless  pardoned,  be  incompetent 
to  testify  in  criminal  trials.  The  Supreme  Court  held  that 
no  one  of  the  Acts  then  consolidated  in  section  858  of  the 
Revised  Statutes  had  changed  the  rules  which  in  Reid's  Case 
it  had  laid  down  as  to  evidence  in  criminal  cases  in  the  Fed- 
eral Courts.  The  common  law  was  in  force  in  Texas  when  it 
was  admitted  into  the  Union.  By  that  law  a  conviction  in 
another  State  had  no  effect  by  way  of  penalty  or  of  personal 
disability  or  disqualification  beyond  the  limits  of  the  State 
in  which  the  judgment  was  rendered.  It  followed  that  the 
trial  Court  had  not  erred  in  allowing  the  witness  to  testify.* 

100.    Congress  May  Change  Rules  of  Evidence  in 

the  Federal  Courts. — Congress  may  at  any  time  alter  the 
rules  of  evidence  governing  trials  in  the  Federal  Courts.  It 
has  from  time  to  time  done  so.  It  has  made  the  accused  a 
competent  witness.  His  failure  to  take  the  stand  does  not 
create  any  presumption  against  him;  and  the  prosecuting 
counsel  may  not  comment  upon  it. 

*  Ignited  states  vs.  Reld,  12  How.  361. 
'  Logan  vs.  United  States,  144  U.  S.  298. 
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101.    In  Criminal  Cases  in  Federal  Courts  Husbands 
or  Wives  Are  Not  Competent  Witnesses  for  or  Against 

Each  Other. — In  the  Federal  Courts  the  cjommon  law  rule 
which,  with  certain  carefully  limited  exceptions,  rendered 
a  husband  incompetent  to  testify  in  a  criminal  case  either 
for  or  against  his  wife,  and  the  wife  either  for  or  against 
her  husband,  still  remains  in  force.  ^  Congress,  it  is  true, 
has  provided  that  in  certain  kinds  of  prosecutions,  such 
as  for  bigamy,  polygamy  and  unlawful  cohabitation,  the 
lawful  husband  or  wife  of  the  accused  shall  be  a  compe- 
tent witness.  In  the  State  Courts  of  Maryland  a  husband  or 
wife  may  testify  for  or  against  the  other,  but  they  will  not  be 
permitted  to  disclcee  confidential  communications.  In  crim- 
inal trials  in  the  United  States  Courts  they  are  not,  as  a 
rule,  permitted  to  testify  at  all. 


102.  No  Person  Disqualified  as  a  Witness  by  Reason 
of  Race,  Color  or  Previous  Condition  of  Servitude. — 

By  statute  all  disqualifications  on  the  ground  of  color,  race 
or  previous  condition  of  servitude  have  been  removed. 

103.  In  Federal  Criminal  Cases  Rules  Ooveming 
Competency  of  Witnesses,  Except  When  Changed  by 
Congress,  Same  as  in  the  State  When  Admitted  to  the 

Union. — With  the  exceptions  above  stated,  the  rules  govern- 
ing the  competency  of  witnesses  in  criminal  cases  in  the 
United  States  Courts  sitting  in  any  particular  State  are 
those  rules  which  existed  in  that  State  in  1789,  or  at  the  sub- 
sequent date  at  which  it  was  admitted  to  the  Union.  The 
only  important  difference  between  the  rules  as  to  the  compe- 
tency of  witnesses  in  criminal  cases  applied  m  the  Federal 
Courts  and  in  the  State  Courts  of  Maryland  is  that,  as  already 
stated,  in  the  Federal  Courts  in  criminal  cases  husbands  or 
wives  are  ordinarily  incompetent  to  testify  for  or  against  the 
oiher. 

^  Cohen  vs.  United  States,  214  Fed.  29. 

6 
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104.  Evidence  AdmiBsible  in  Cases  of  Disputed 

Handwriting. — The  rules  governing  the  adndssibilitj  of 
evidence  in  criminal  trials  in  the  Federal  Courts  and  in  the 
State  Courts  of  Maryland  are  substantially  the  same.  The 
one  exception  of  importance  to  this  general  statement  has 
been  recently  removed  by  Congress. 

Formerly,  in  the  Federal  Courts,  the  genuineness  of  a 
disputed  handwriting  couid  not  be  determined  by  a  compari- 
son of  it  with  other  handwriting  of  the  party,  unless  the 
paper  admitted  to  be  in  his  handwriting,  or  to  have  been 
physically  subscribed  by  him,  was  in  evidence  for  some  other 
purpose  in  the  cause.  If  it  was,  it  might  be  compared  by 
the  jury  with  the  disputed  writing.  This  comparison  could 
be  made  either  with  or  without  the  aid  of  expert  witnesses.  > 

In  Maryland,  as  in  most  of  the  States,  this  common  law 
rule  was  years  ago  changed  by  statute.  Section  7  of  Arti- 
cle 35  of  the  Code  of  Public  Greneral  Laws  provides  that 
comparison  of  a  disputed  writing  with  any  writing  proved 
to  the  satisfaction  of  the  Court  to  be  genuine,  shall  be  per- 
mitted to  be  made  by  witnesses,  and  such  writing  and  the 
evidence  of  witnesses  respecting  the  same  may  be  submitted 
to  the  Court  and  jury,  or  to  the  Court,  as  the  case  may  be, 
as  evidence  of  the  genuineness  of  the  writing  in  dispute. 

The  Act  of  Congress  of  February  26  1913,*  declares  that 
any  admitted  or  proved  handwriting  of  a  person  by  whom  the 
disputed  writing  is  alleged  to  have  been  written  shall  be  com- 
petent for  comparison  by  witnesses,  judge  or  jury. 

105.  All  Who  Take  Part  in  Violating  a  Federal 
Law  Are  Principal  Offenders.— All  who  participate  in  a 

violation  of  a  Federal  law  are  principals.  Section  332  of  the 
Penal  Code  provides  that  whoever  directly  commits  any  ac^ 
constituting  an  offense  defined  in  any  law  of  the  United 
States,  or  aids,  abets,  conceals,  commands,  induces  or  procures 
its  commission,  is  a  principal.  The  common  law  rule  govern- 
ing the  participants  in  the  commission  of  misdemeanors  has. 

« Hickory  vs   United  States,  151  U.  S.  305 
•  37  Stat.  683. 
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therefore,  been  extended  by  Congress  to  all  those  who  are  in 
anywise  concerned  in  the  commission  of  a  felony. 

106.  In  Criminal  Trials  in  the  Federal  Conrts 
Jmies  Are  Not  Judges  of  the  Law. — ^Af ter  the  evidence 

is  all  in,  it  becomes  necessary  to  determine  what  the  applicable 
law  is.  In  Maryland  and  in  some  other  States,  the  jury  in 
criminal  cases  are  the  judges  both  of  the  law  and  the  facts. 
In  the  Federal  Courts  this  is  not  so.  In  both  civil  and  crim- 
inal cases  the  judge  instructs  the  jury  as  to  what  the  law  is. 
It  is  his  duty  so  to  do.  It  is  their  duty  to  accept  the  law  as 
he  declares  it  to  be.  This  duty  is  however,  a  moral  one  only. 
It  may  be  that  the  facts  in  the  case  are  practically  undisputed. 
They  may  make  out  a  clear  case  of  guilt  The  judge,  how- 
ever, cannot  instruct  the  jury  to  find  a  verdict  of  guilty.  He 
cannot  set  aside  a  verdict  of  not  guilty  if  they  return  it.  A 
person  who  has  been  once  put  in  jeopardy  cannot  for  the  same 
offense  be  again  tried,  unless  the  first  verdict  is  set  aside  at 
his  instance. 

In  spite  of  the  fact  that  a  jury  may  ignore  the  instructions, 
the  power  to  instruct  is  of  great  importance.  In  the  over- 
whelming majority  of  cases  juries  accept  the  law  as  the  Court 
declares  it. 

In  Sparf  vs.  United  States^  Justice  Haklan  for  the 
majority  of  the  Court,  and  Justice  Gray  for  the  minority, 
brought  a  wealth  of  historical  and  legal  learning  to  the  dis- 
cussion of  the  relation  in  criminal  cases  of  the  jury  to  the 
Court.    The  case  vdll  richly  repay  careful  reading. 

107.  A  Federal  Judge  May  Comment  Upon  the 

Facts. — ^A  Judge  of  the  Federal  Court  may  also  review  the 
facts  of  the  case.  He  may  make  such  a  charge  as  an  Eng- 
lish judge  may  and  does.  The  Federal  judges  habitually 
charge  their  juries  even  in  criminal  cases  and  in  so  charging 
review  the  facts  more  or  less  elaborately.  They  can  comment 
on  the  evidence  as  they  see  fit  provided  they  do  not  do  so  in  an 

» 156  U.  S.  51. 
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intemperate  or  argumentative  manner.  They  must,  however, 
make  it  perfectly  clear  to  the  jury  that  although  they  are 
bound  by  what  the  Court  says  as  to  the  law,  they  are  under 
no  obligation  to  take  the  Court's  view  of  the  facts.  A  judge 
may  intimate  or  express  his  opinion  as  to  the  guilt  or  inno- 
oenoe  of  the  prisoner  provided  he  leaves  no  doubt  upon  the 
jury's  mind  that  they  are  free  to  oome  to  another  conclusion 
if  they  are  so  disposed. 

It  has  been  decided  in  this  circuit  that  the  judge  may  not, 
after  the  jury  have  retired  and  have  reported  their  inability 
to  agree,  tell  them  that  in  his  opinion  the  prisoner  is  guilty. 
It  has  been  thought  by  our  Circuit  Court  of  Appeals  that  an 
expression  of  opinion  by  the  judge  at  such  a  time  is  likely 
to  have  an  undue  influence  upon  the  action  of  the  jury.^ 

108.    Excepting  to  Judge's  Charge. — The  prisoner 

may  except  to  anything  in  the  judge's  chaise  which  he 
regards  as  erroneous.  In  order  that  the  exception  shall 
avail  him.,  it  is  necessary  that  his  counsel  at  the  time  it 
is  taken  shall  point  out  specifically  what  particular  por- 
tion of  the  charge  is  alleged  to  be  erroneous.  The  object  of 
this  rule  is  obvious.  A  judge  may  consume  an  hour  in  charg- 
ing the  jury.  By  a  slip  of  the  tongue  he  may  say  something 
or  several  things  which  are  not  good  law.  If  the  prisoner's 
counsel  is  free  to  put  in  a  general  exception  to  the  entire 
charge,  the  judge  vnll  not  have  his  attention  called  to  those 
matters  in  which  it  was  supposed  he  was  wrong.  If  they 
were  brought  to  his  notice  he  would  have  had  an  opportunity 
before  the  jury  retired  to  correct  the  mistakes  he  had  inad- 
vertently made. 


109.    The  Jurisdiction  of  District  Courts  Over 
for  Federal  Penalties,  Forfeitures  and  Seizures. — As  we 

have  seen,  the  District  Courts  are  given  jurisdiction  exclusive 
of  the  Courts  of  the  States  of  all  suits  for  penalties  and  for- 
feitures incurred  under  the  laws  of  the  United  States  and  of 

*  Foster  vs.  United  States,  188  Fed.  306. 
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all  seizures  under  the  laws  of  the  United  States  on  land  or  on 
waters  not  within  the  admiralty  and  maritime  jurisdiction. 

110.  Suits  for  Penalties  and  Forfeitures  and  to 
Enforce  Seizures  Are  Civil  Proceedings. — There  are  a 

number  of  statutes  of  the  United  States  which  impose  pecu- 
niary penalties  for  various  breaches  of  the  Federal  law  and 
provide  that  such  penalties  may  be  enforced  by  suit ;  as,  for 
example,  the  penalty  for  importing  under  contract  an  alien 
laborer;^  and  the  penalties  imposed  upon  a  railroad  for  vio- 
lating the  Safety  Appliance  Act  or  the  Hours  of  Service  Act.^ 
A  suit  to  collect  such  a  penalty  is,  when  the  liberty  of  the 
defendant  is  not  imperiled,  a  civil  proceeding.  A  verdict 
should  be  given  upon  a  preponderance  of  evidence.  The 
Court  may  instruct  the  jury  to  find  for  one  party  or  the  other. 
The  defendant,  if  an  individual  cannot  be  compelled  to  testify 
against  himself.' 

The  latter  constitutional  guarantee  has  no  application  to 
corporations.  They  may  be  forced  to  furnish  evidence  of 
their  own  guilt.* 

Under  the  customs  and  revenue  laws  of  the  United  States, 
under  the  Food  and  Drug  Act  and  the  Insecticide  Act,  and 
perhaps  under  other  statutes,  real  or  personal  property  may 
become  liable  to  forfeiture  to  the  United  States.  Such  for- 
feiture is  not  incurred  unless  somebody  has  done  something 
by  law  forbidden.  It  usually  cannot  be  enforced  unless  some- 
body has  committed  a  criminal  act  Nevertheless,  a  suit  for 
its  enforcement  is  a  civil  proceeding.  The  judge  may  instruct 
a  verdict.  The  jury  may  upon  a  preponderance  of  the  evi- 
dence find  in  favor  of  the  Government.^ 

*  Hepner  vs.  United  States.  213  U.  S.  103. 

•  C.  B.  &  Q.  R.  R.  Co.  vs.  United  States,  220  U.  S.  550. 
•Hepner  vs.  United  States  (supra). 

*  B.  &  O.  R.  R.  Co.  vs.  Interstate  Commerce  Commission,  221  U.  S. 
612. 

■  Grain  Distillery  No.  8  vs.  United  States,  204  Fed.  429 ;  Llllenthars 
Tobacco  vs.  United  States,  97  U.  S.  237;  Four  Packages  va  United 
States,  97  U.  S.  404. 
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CHAPTER  IV. 

CIVIL  CONTROVERSIES  OVER  WHICH  THE 

JURISDICTION    OF    THE    DISTRICT 

COURTS    IS    EXCLUSIVE    OF 

THAT  OF  THE  STATES. 


111.  The  District  Courts  Have  Exclusive  Jurisdic- 
tion in  Admiralty. — No  State  Court  may  exercise  jurisdic- 
tion in  admiralty.  Every  case  in  which  it  is  sought  to  use 
the  distinctive  processes  of  the  admiralty  for  the  vindica- 
tion of  a  maritime  right  is  within  the  admiralty  jurisdiction 
and  therefore  may  be  brought  in  a  District  Court  of  the 
United  States  and  not  elsewhere. 

What  processes  are  peculiar  to  a  Court  of  Admiralty  and 
what  rights  are  in  their  nature  essentially  maritime  are 
inquiries  which  may  be  most  proEtably  made  in  connection 
with  the  study  of  the  admiralty  law.  Their  discussion  here 
would  carry  us  too  far  afield.  It  should,  however,  be  noted 
that  the  fact  that  a  controversy  may  be  cognizable  in  the 
admiralty  does  not  necessarily  mean  that  the  parties  to  it 
may  not  properly  carry  it  into  a  Court  of  Law  of  a  State  or, 
in  some  cases,  of  the  United  States.  If  they  are  content  to 
seek  only  the  relief  which  such  other  Court  is  competent  to 
give,  they  may  there  try  out  the  differences  between  them, 
despite  the  fact  that  such  disputes  have  their  origin  in  a 
maritime  transaction. 

Matters  of  prize  are  so  peculiarly  of  admiralty  jurisdiction 
that  it  is  hard  to  conceive  of  any  common  law  proceeding 
applicable  to  them.  Exclusive  jurisdiction  over  all  such 
cases  is  expressly  given  to  the  Courts  of  the  United  States. 
The  closely  analogouB  proceedings  taken  to  enforce  seizures 
on  land  made  by  the  authority  of  the  laws  of  the  United 
States,  are  in  fact,  a  part  of  the  penal  or  ^t^o^-penal  jurisdic- 
tion of  the  Federal  Courts.  Something  has  already  been 
said   about  them.     Jurisdiction  over   them  is  necessarily 
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vested  exclusively  in  the  Courts  of  the  sovereign  for  the 
vindication  of  whose  laws  they  are  decreed. 

112.  The  District  Courts  of  the  United  States  Have 
Exclnsiye  Jurisdiction  Over  All  Cases  Arising  Under 
the  Patent  and  Copyright  Laws. — The  law  of  patents  and 
of  copyrights  cannot  be  here  discussed.     A  case  does  not 

arise  under  the  patent  or  the  copyright  laws  unless  it  is 
brought  to  assert  a  right  given  by  ihem.  The  Courts  of  the 
United  States  do  not  have  jurisdiction  over  a  controversy 
merely  because  a  patent  or  copyright  may  be  incidentally 
involved  in  it 

113.  The  District  Courts  Have  Exclusive  Jurisdic- 
tion  in   Bankruptcy. — The   jurisdiction   of   the   District 

Courts  to  adjudge  a  debtor  a  bankrupt,  to  administer  his 
estate  in  bankruptcy,  and  to  grant  or  to  refuse  him  a  dis- 
charge from  such  of  his  debts  as  are  dischargeable  in  bank- 
ruptcy, is  exclusive  of  all  other  Courts.  Moreover,  when- 
ever a  Federal  bankruptcy  law  is  in  force,  the  operation 
of  all  State  insolvency  laws  is  suspended,  so  far  as  concerns 
persons  and  transactions  coming  within  the  purview  of  the 
Bankruptcy  Act.  It  is,  however,  true  that  certain  rights 
created  by  the  bankrupt  law,  as,  for  example,  the  right  of 
the  trustee  in  bankruptcy  to  vacate  a  preferential  conveyance, 
may  be  enforced  in  State  Courts.  The  consideration  of  the 
very  important  branch  of  the  jurisdiction  of  the  District 
Court  forms  a  part  of  all  treatises  on  the  law  of  bankruptcy 
and  may  not  with  profit  be  here  further  considered. 

111  Federal  Courts  and  Judges  Have  Exclusive 
Jurisdiction  to  Release  by  Habeas  Corpus  Persons  Held 

in  Federal  Custody. — The  power  of  Federal  Courts  and 
judges  to  issue  writs  of  habeas  corpus  and  the  procedure  under 
such  writs  are  considered  in  another  chapter.  It  is  suffi- 
cient here  to  point  out  that  no  State  Court  or  judge  has  any 
power  to  discharge  anyone  from  Federal  custody. 
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The  whole  question  was  reviewed  by  Chief  Justice 
Taney  in  an  opirion  of  great  interest  and  ability.^  One 
Booth  had  been  arrested  under  a  warrant  issued  by  a 
LTnited  States  commissioner  for  a  violation  of  the  Fugitive 
Slave  Law.  He  w«'  cbnrg'xi  with  haviig  assisted  a  n^o 
slave  to  escape  from  the  custody  of  a  TJiiited  States  deputy 
marshal.  He  had  been  committed  by  p  United  States  com- 
missioner for  the  action  of  the  United  States  Distiict  Court 
for  the  District  of  Wisconsin.  H3  applied  for  a  writ  of 
habeas  corpus  to  a  State  judge.  The  judge  granted  it  and 
upon  hearing  released  him.  The  Supreme  Court  of  the  State 
affirmed  the  action  of  the  judge  below.  Subsequently  he  was 
indicted  by  the  United  States  Grand  Jury,  again  ai rested  by 
the  Federal  authorities,  tried,  convicted  and  sentenced  to 
imprisonment.  The  State  Court  on  habeas  corpus  a  second 
time  discharged  him  from  the  custody  of  the  Federal  author- 
ities.    The  Supreme  Court  of  the  United  States  said : — 

"We  do  not  question  the  authority  of  State  Court  or 
Judge  who  is  authorized  by  the  laws  of  the  State  to  issue 
the  writ  of  liabeas  corpus,  to  issue  it  in  any  case  where 
the  party  is  imprisoned  within  its  territorial  limits, 
provided  it  does  not  appear,  when  the  application  is 
made,  that  the  person  imprisoned  is  in  custody  under 
the  authority  of  the  Ignited  States.  The  Court  or  judge 
has  a  right  to  inquire,  in  this  mode  of  proceeding,  for 
what  cause  and  by  what  authority  the  prisoner  is  con- 
fined within  the  territorial  limits  of  the  State  sov- 
ereignty. And  it  is  the  duty  of  the  marshal,  or  other 
person  having  the  custody  of  the  prisoner,  to  make 
known  to  the  Judge  or  Court,  by  a  proper  return,  the 
authority  by  which  he  holds  him  in  custody.  *  *  *  But 
after  the  return  is  made  and  the  State  Judge  or  Court 
judicially  apprised  that  the  party  is  in  custody  under 
the  authority  of  the  United  States,  they  can  proceed 
no  further.  They  then  know  that  the  prisoner  is  within 
the  dominion  and  jurisdiction  of  another  Grovemment, 
and  that  neither  the  writ  of  habeas  corpus,  nor  any  other 
process  issued  under  State  authority,  can  pass  over  the 
line  of  division  between  the  two  sovereignties.  He  is 
then  within  the  dominion  and  exclusive  jurisdiction  of 

*  Abelman  vs.  Booth.  21  How.  500. 
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the  United  States.  If  he  has  committed  an  oflfense 
against  their  laws,  their  tribunals  alone  can  punish 
him.  If  he  is  wrongfully  imprisoned,  their  judicial 
tribunals  can  release  him  and  afford  him  redress.  And 
although,  as  we  have  said,  it  is  the  duty  of  the  marshal, 
or  other  person  holding  him,  to  make  known,  by  a 
proper  return,  the  authority  under  which  he  detains 
him,  it  is  at  the  same  time  imperatively  his  duty  to  obey 
the  process  of  the  United  States,  to  hold  the  prisoner  in 
custody  under  it,  and  to  refuse  obedience  to  the  man- 
date or  process  of  any  other  Government.  And  con- 
sequently it  is  his  duty  not  to  take  the  prisoner,  nor 
suffer  him  to  be  taken,  before  a  State  judge  or  Court 
upon  a  habeas  corpus  issued  under  State  authority.  No 
State  Judge  or  Court,  after  they  are  judicially  informed 
that  the  party  is  imprisoned  under  the  authority  of  the 
United  States,  has  any  right  to  interfere  with  him  or 
to  require  him  to  be  brought  before  them.  And  if  the 
authority  of  a  State,  in  the  form  of  judicial  process  or 
otherwise,  should  attempt  to  control  the  marshal  or 
other  authorized  officer  or  agent  of  the  United  States, 
in  any  respect,  in  the  custody  of  his  prisoner,  it  would 
be  his  duty  to  resist  it,  and  to  call  to  his  aid  any  force 
that  might  be  necessary  to  maintain  the  authority  of 
law  against  illegal  interference.  No  judicial  process, 
whatever  form  it  may  assume,  can  have  any  lawful 
authority  outside  of  the  limits  of  the  jurisdiction  of 
the  Court  or  Judge  by  whom  it  is  issued ;  and  an  attempt 
to  enforce  it  beyond  these  boundaries  is  nothing  less 
than  lawless  violence. 

115.  The  Original  Jurisdiction  of  the  District 
Courts  Which  is  Exclusive  of  that  of  the  States  But 
Concurrent  With  That  of  the  Supreme  Court. — As 

already  stated,  section  233  of  the  Judicial  Code  gives  the 
District  Courts  original  jurisdiction  over  suits  against  con- 
suls and  vice-consuls,  concurrent  with  that  conferred  by  the 
Constitution  upon  the  Supreme  Court,  but  exclusive  of  that 
of  the  State  Courts. 

116.  Suits  Against  Consuls  and  Vice-Consuls. — ^A 

suit  against  a  consul  or  vice-consul  cannot  be  safely  brought 
elsewhere  than  in*a  Court  of  the  United  States.    If  sued  in  a 
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State  Court  the  defendant  may,  at  any  time,  in  the  course  of 
the  proceedings,  raise  the  question  of  jurisdiction;  and  a 
new  suit  in  a  Federal  Court  may  then  be  subject  to  the  bar 
of  the  Statute  of  Limitations. 

The  privilege  of  being  sued  in  the  Courts  of  the  United 
States  and  not  in  those  of  the  States  is  not  a  personal  one 
which  may  be  waived  by  the  defendant  It  is  an  immunity 
of  his  government.  He  can  not  surrender  it.  A  consul  who 
has  been  sued  in  a  State  Court  does  not  by  going  to  trial 
therein  on  the  merits  waive  a  right  to  object  to  the  juris- 
diction. He  may,  in  the  Appellate  Court,  for  the  first  time, 
set  up  his  claim  for  exemption  from  suit  in  the  State  tri- 
bunals.^ 

117.  Where  a  Consul  is  a  Defendant,  District  Court 
Has  Jurisdiction  Irrespective  of  Citizenship  or  Status 

of  His  Co-defendants. — As  we  shall  see,  when  the  juris- 
diction of  the  [District  Court  depends  upon  diverse  citizen- 
ship, every  party  on  one  side  must  be  competent  to  sue,  in 
the  United  States  Court,  every  party  on  the  other.  Such  is 
not  the  rule  where  one  of  the  defendants  is  a  consul  or  vioe^ 
consul.  Then  the  District  Court  has  jurisdiction  in  spite 
of  the  fact  that  if  he  were  not  joined  with  his  co-defendants 
they  could  not  be  there  sued.^ 


118.  In  Suits  Against  a  Consul  Amount  in  Contro- 
versy Immaterial. — Nor  in  such  cases  is  the  amount  in  con- 
troversy material.    If  the  plaintiff  claims  that  a  consul  owes 

him  any  sum,  however  small,  any  legal  proceeding  to  coerce 
payment  must  be  taken  in  a  Court  of  the  United  States. 

119.  The  Privilege  is  That  of  Foreign,  Not  Amer- 
ican, Consuls. — Consuls  and  vice-consuls,  as  the  words  are 

used  in  the  statute  under  consideration,  mean  the  consular 
representatives  of  foreign  governments.    An  American  consul 

*  Davis  vs.  Packard,  7  Peters,  275 ;  Bors  vs.  Preston,  111  U.  S.  252. 
*Froment  vs.  Duclos,  30  Fed.  385. 
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whose  station  is  abroad  is  not  exempt 'from  suits  in  the  State 
Courts  of  this  country.^ 

120.  Federal  Courts  Have  Exclusive  Jurisdiction 
of  Suits  Against  the  United  States. — Section  256  of  the 

Judicial  Code,  which  enumerates  the  cases  in  which  jurisdic- 
tion, vested  in  the  Courts  of  the  United  States,  shall  be  exclu- 
sive of  the  Courts  of  the  several  States,  does  not  mention 
suits  against  the  United  States.  It  was  unnecessary  to  do  so. 
The  United  States  cannot  be  sued  except  by  its  own  consent. 
It  has  consented  to  be  sued  under  some  circumstances,  but 
only  in  its  own  Courts. 

121.  Jurisdiction  of  Court  of  Claims  and  of  District 
Courts  of  Suits  Upon  Claims  Against  the  United  States. 

— The  Judicial  Code^  confers  jurisdiction  upon  the  Court  of 
Claims  over  claims  (1)  founded  upon  the  Constitution  of  the 
United  States  or  any  law  of  Congress,  or  upon  any  regulation 
of  an  executive  department,  or  upon  any  contract,  express  or 
implied,  with  the  Government  of  the  United  States,  or  for 
damages,  liquidated  or  imliquidated,  in  cases  not  sounding  in 
tort,  in  respect  to  which  claims,  the  party  would,  if  the  United 
States  were  suable,  be  entitled  to  redress  in  a  Court  of  law, 
equity  or  admiralty;  (2)  of  disbursing  officers  for  relief  from 
responsibility;  (3)  of  patentees  whose  inventions  have  with- 
out their  consent  been  used  by  the  United  States. 

"Where  the  claim  is  of  the  first  class  above  mentioned,  and 
does  not  exceed  $10,000,  concurrent  jurisdiction  is  conferred 
upon  the  District  Court^ 

122.  Contractual  Claims  Against  the  Oovemment, 
Jurisdiction  Over  Which  is  Withheld  from  the  District 

Courts. — ^Xeither  the  District  Court  nor  the  Court  of  Claims 
has  any  jurisdiction  to  hear  and  determine  claims  growing 
out  of  the  late  Civil  War,  known  as  "war  claims,"  nor  may 
they  reopen  any  claim  which  had  been  rejected  or  reported 
on  adversely  prior  to  the  third  day  of  March,  1887,  by  any 
Court;  department  or  commission  authorized  to  hear  and 

'  Mil  ward  vs.  McSaul,  17  Fed.  Cases,  425  (No.  9624). 

*Sectiou  145. 

*  Judicial  Code,  Sec.  24,  Par.  20. 
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determine  die  same,  nor  may  they  hear  or  determine  any 
claims  for  pensions.  The  District  Court  has  no  jurisdiction 
of  cases  brought  to  recover  fees,  salary  or  compensation  for 
official  services  of  officers  of  the  United  States.  Formerly 
the  restrict  Court  might  entertain  the  last  named  class  of 
suits,  but  by  an  Act  passed  on  the  27th  of  June,  1898,  it 
was  provided  that  in  future  they  should  be  cognizable 
in  the  Court  of  Claims  only.  From  the  Government's  stand- 
point it  is  unwise  to  submit  such  claims  to  the  determina- 
tion of  a  Court  of  which  the  claimants  may  be  officers. 

123.  District  Court  Without  Jurisdiction  of  Claims 
for  the  Collection  of  Which  Other  Machinery  is  Spe- 
cially Provided. — There  are  statutes  which  provide  ways 

in  which,  under  certain  circumstances,  claimB  against  the 
Government  for  internal  revenue  taxes  or  customs  duties  paid 
under  protest,  may  be  recovered — in  some  instances  by  suit 
against  the  collector  of  internal  revenue  or  of  customs,  and  in 
others  by  an  appeal  to  the  Board  of  General  Appraisers,  and 
from  thence  to  the  Customs  Court. 

Where  by  statute  the  Government  has  specifically  pro- 
vided a  method  of  determining  the  validity  of  a  claim  and  a 
way  of  collecting  it,  the  claimant  cannot  seek  redress  in  any 
other  manner.^  This  doctrine  has  its  limitations.  They 
have  been  clearly  set  forth  by  the  Supreme  Court,^ 

124.  How  Suit  May  Be  Brought  in  the  District 
Court  Upon  a  Claim  Against  the  United  States. — The 

Act  which  gave  concurrent  jurisdiction  to  the  District  Court 
with  the  Court  of  Claims  of  contractual  demands  against  the 
Government,  is  usually  referred  to  as  the  Tucker  Act.^  It 
requires  the  plaintiff  to  bring  suit  by  petition  under  oath. 
He  must  cause  a  copy  of  it  to  be  served  upon  the  district 
attornev  of  the  United  States  for  the  district  wherein  he  sues. 

» Nichols  vs.  United  States,  7  Wall.  122. 
» Dooley  vs.  IJnlted  States,  182  U.  S.  222. 
» 24  Stat.  506. 


CHAP.  IV.]  THE  TUCKEK  ACT.  93 

He  is  required  to  send  anotlier  copy  by  restored  mail  to 
the  attorney  general  of  the  United  States.  He  must  make 
and  file  with  the  clerk  of  the  Court  an  affidavit  that  such 
service  has  been  made  and  such  copy  mailed. 

125.  District  Court  Must  in  Suits  Upon  Claims 
Against  the  United  States  File  an  Opinion  as  Well  as 
Findings  of  Fact  and  Conclusions  of  Law. — In  this  class 

of  cases  the  Court  must  file  a  written  opinion.  In  it  there 
must  be  specific  findings  of  fact  and  distinct  statements  of  all 
conclusions  of  law  involved  in  the  case.  If  the  suit  be  in 
equity  or  admiralty,  the  Court  is  directed  to  proceed  accord- 
ing to  its  ordinary  rules.  ^ 

126.  Court  Has  Jurisdiction  of  All  Claims  by  the 
Government  Against  the  Claimant — The  District  Court 

has  jurisdiction  of  all  set-offs,  counter  claims,  claims  for 
damages,  whether  liquidated  or  unliquidated^  or  other 
demands  whatsoever  on  the  part  of  the  United  States  against 
any  claimant  who  in  such  Court  sues  the  Government.^ 

The  right  of  set-off  or  counter  claim  given  the  United 
States  by  this  statute  is  far  broader  than  that  which  exists 
between  private  parties  in  any  suit  at  law  or  in  equity  in  the 
Courts  of  Maryland  or  of  the  United  States  within  Mary- 
land, and  indeed  is  broader  than  any  usually  given  by  the 
set-off  statutes  of  other  States. 

127.  Suits  Upon  Claims  Against  the  United  States 
Are  Tried  Without  a  Jury. — ^AU  suits  brought  under  the 

provisions  of  the  paragraph^  in  question  are  tried  by  the 
Court  without  a  jury. 

The  Government  may  not  be  sued  without  its  own  consent. 
If  it  consents  to  be  sued  at  all  it  has  the  right  to  say  in  what 
way  the  trial  shall  be  conducted.  The  claimant  is  deprived 
of  no  constitutional  privilege  when  Congress  says  "we  will 

» Sec.  7.  24  Stat.  50a 

'  March  3.  1863,  12  Stat.  766. 

^  Judicial  Code,  sec.  24,  par.  20. 
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let  you  sue  the  United  States  provided  the  ease  is  tried  with- 
out a  jury,  and  we  will  not  let  you  sue  otherwise.'' 

At  the  time  the  seventh  amendment  was  adopted  he  could 
not  sue  at  all.  He  oould  not  now  sue  if  the  statute  were 
repealed.  It  is  open  to  him  to  sue  or  not  to  sue  as  he  sees  fit. 
If  he  does  sue  he  must  do  so  in  the  manner  and  subject  to  the 
limitations  prescribed  by  law. 

So  much  is  clear  enough.  How  is  it  when  the  Government 
seeks  an  affirmative  judgment  against  him?  Its  right  to  sue 
him  is  not  the  creature  of  statute.  That  right  has  always 
existed.  If  the  demand  for  which  it  brought  suit  was  legal 
rather  than  equitable  it  could  not  deprive  him  of  his  right  to 
a  jury  trial.  The  Supreme  Court  answers,  Congress,  tells 
bim  in  advance  that  if  he  avails  himself  of  the  privil^e  of 
suing  the  Government  in  the  special  Court  organized  for  that 
purpose,  he  may  be  met  with  a  set-off,  counter  claim  or  other 
demand  of  the  United  States  upon  which  judgment  may  go 
against  him  without  the  intervention  of  a  jury.  If  he  makes 
use  of  the  privilege  thus  granted,  he  must  do  so  subject  to 
the  conditions  amiexed  by  the  Govermnent  to  its  exercise.^ 

128.  No  Relief  Other  Thaji  a  Judgment  for  Money 
May  Be  Given  Against  the  United  States. — Certain  peti- 
tioners sought  to  have  the  United  States  compelled  specifio- 
ally  to  perform  contracts  for  Ihe  conveyance  of  timber  lands. 
The  Court  below  held  that  they  were  entitled  to  the  relief 

prayed.  The  Supreme  Court  reversed  the  judgment  and 
decided  that  Congress  had  not  given  the  Courts  power  to 
decree  any  relief  other  than  the  payment  of  money.^ 

129.  Limitation  as  to  Suits  Against  the  United 

States.     Suits  against  the  United  States  must  be  brought 

within  six  vears  after  the  cause  of  action  arose. 

1.' 

Married  women  and  infants  whose  claims  first  accrued 
during  coverture  or  minority,  and  idiots,  lunatics,   insane 

•  McElratb  vs.  United  States,  102  U.  S.  420. 

*  United  States  vs.  Jones,  131  U.  S.  1. 
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persons  and  persons  beyond  the  seas  at  the  time  this  claim 
accrued,  may  bring  suit  within  three  years  after  the  disa- 
bility has  ceased.  None  of  such  disabilities  operate  cumu- 
latively. 

130.    The  United  States  Can  Not  Be  Sued  for  a  Tort. 

— Congress  did  not  intend  to  make  the  United  States  liable 
to  suits  for  torts.  Such  torts  can  be  committed  only  by 
oflScers,  agents  or  employees  of  the  United  States.  It  is  not 
willing  to  assume  the  responsibility  for  their  actions.  There 
are  many  reasons  of  public  policy  why  it  should  not  do  so. 
Courts,  in  applying  the  statute,  will  give  eflFect  to  the  obvious 
intent  of  Congress.  They  will,  therefore,  look  through  the 
form  of  the  pleadings  to  see  what  the  actual  origin  of  the 
claim  is.  If  the  claimant  is  attempting  to  hold  the  Govern- 
ment liable  for  a  tort,  he  will  fail,  no  matter  how  ingeniously 
his  contentions  may  be  stated. 

Someone  was  hurt  in  a  Government  elevator  in  the  post- 
office  building  in  New  York.  He  brought  suit  against  the 
United  States,  alleging  that  the  Government  had  contracted 
to  carry  him  safely  and  had  broken  its  contract  The  Supreme 
Court  said : — 

"Nothing  short  of  an  Act  of  Congress  can  make  the 
United  States  responsible  for  a  personai  injury  done 
to  a  citizen  by  one  of  its  employees  who,  while  discharg- 
ing his  duties,  fails  to  exefrci&e  such  care  and  diligence  as 
a  proper  regard  to  the  rights  of  others  required."  "Caus- 
ing harm  by  negligence  is  a  tort"  *  *  *  **A  party  may 
in  some  cases  waive  a  tort;  that  is,  he  may  forbear  to 
sue  in  tort  and  sue  in  contract,  where  the  matter  out 
of  which  his  claim  arises  has  in  it  the  elements  both  of 
contract  and  tort.  But  it  has  been  well  said  that  a  right 
of  action  in  contract  cannot  be  created  by  waiving  a 
tort,  and  the  duty  to  pay  damages  for  a  tort  does  not 
imply  a  promise  to  pay  them  upon  which  assumpsit  can 
he  maintained."^ 

*  Bljrby  vs   T'nlted  States,  188  U.  S.  400. 
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CHAPTER  V. 

OF  WHAT   CONTEOVEESIES  DISTRICT  COURTS 

HAVE  JURISDICTION  CONCURRENT 

WITH  STATE  COURTS. 

131.    Jurisdiction  of  District  Oourt  Ooncurrent  With 

That  of  Courts  of  the  States. — In  some  classes  of  eases  the 
plaintiif  may  at  his  election  bring  suit  either  in  a  District 
Court  of  the  United  States  or  in  a  State  Court.  In  legal 
phrase  the  jurisdiction  of  the  District  Courts  is  as  to  such 
cases  concurrent  with  the  Courts  of  the  several  States.  Many 
of  the  most  important  controversies  which  are  brought  before 
the  Federal  Courts  might  have  been  taken  into  the  State 
tribunals  had  the  parties  so  wished. 

The  first  paragraph  of  section  24  of  the  Judicial  Code 
enumerates  the  classes  of  controversies  which  most  frequently 
arise  and  in  which  there  is  this  concurrent  jurisdiction.  It 
says: — 

'^AU  suits  of  a  civil  nature,  at  common  law  or  in 
equity,  brought  by  the  United  States,  or  by  any  officer 
thereof  authorized  by  law  to  sue,  or  between  citizens 
of  the  same  State  claiming  lands  under  grants  from 
diflFerent  States;  or,  where  the  matter  in  controversy 
exceeds,  exclusive  of  interest  and  costs,  the  sum  or  value 
of  three  thousand  dollars,  and"  (a)  "arises  under  the 
Constitution  or  laws  of  the  United  States,  or  treaties 
made,  or  which  shall  be  made,  under  their  authority, 
or"  (b)  "is  between  citizens  of  different  States,  or"  (c) 
"is  between  citizens  of  a  State  and  foreign  States,  citi- 
zens or  subjects." 

This  section  is  modeled  upon  and  is  an  amplification  and 
in  some  respects  an  amendment  of  section  11  of  the  original 
Judiciary  Act.  That  section  has  been  many  times  amended, 
the  more  important  of  such  amendments  prior  to  the  adop- 
tion of  the  Judicial  Code  having  been  made  by  the  Act 
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of  March  3,  1875  ;^  by  the  Act  of  March  3,  1887,-  and  by 
the  Act  of  August  13,  1888.^ 

132.  Jurisdiction  Over  These  Classes  of  Cases  For- 
merly in  Circuit  Court. — It  is  only  since  the  abolition  of 

the  Circuit  Courts  that  the  District  Courts  have  had  any 
jurisdiction  over  the  more  important  classes  of  cases  men- 
tioned in  the  first  paragraph  of  section  24.  Formerly  such 
suits,  if  instituted  in  the  Federal  Courts  at  all,  had  to  be 
brought  in  the  Circuit  Courts. 

133.  Jurisdiction  Under  Section  24,  Paragraph  1, 
Limited  to  Suits  of  a  Civil  Nature  at  Law  or  in  Equity. 

— The  first  paragraph  of  section  24  limits  the  proceedings 
over  which  it  gives  jurisdiction  to  the  District  Courts  to 
suits  of  a  civil  nature  at  common  law  or  in  equity.  This 
same  limitation  couched  in  this  precise  language  was  made 
by  section  11  of  the  original  Judiciary  Act  and  by  every 
revision  thereof.  Everyone  of  these  words  has  been  judi- 
cially construed  many  times.  It  has  been  said  that  every 
line  of  the  Statute  of  Frauds  is  worth  a  subsidy,  by  which, 
of  course,  is  meant  that  before  any  line  of  that  famous  enact- 
ment received  its  final  interpretation  a  sum  equal  to  a  sub- 
sidy had  been  spent  in  litigation  over  it.  Very  much  the 
same  may  be  said  of  each  one  of  the  phrases  now  under 
consideration.     Each  of  them  will  be  briefly  discussed. 

134.  What  is  a  Suit? — A  beginning  may  be  made  with 
the  word  "suits."  What  is  a  "suit"  within  the  meanrog  of 
the  first  paragraph  of  section  24  ?    » 

Chief  Justice  Marshall  said : — 

"The  term  is  certainly  a  very  comprehensive  one,  and 
is  understood  to  apply  to  any  proceeding  in  a  Court  of 
justice  by  which  an  individual  pursues  that  remedy" 
*  *  *  "which  the  law  affords  him.  The  modes  of  proceed- 
ing may  be  various,  but  if  a  right  is  litigated  between 

» 18  Stat  470. 
'24  Stat.  552. 
'25  Stat.  433. 
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parties  in  a  Court  of  JuBtioe  the  proceeding  by  which 
the  decision  of  the  Court  is  sought  is  a  suit"* 

The  definition  is  broad.  It  has  been  much  relied  on.  It 
is  as  sound  and  as  accurate  today  aa  it  ever  was.  It  is 
true,  nevertheless,  that  there  are  legal  controversies  which 
everybody  calls  suits  and  yet  which  may  not  be  taken  into 
the  Federal  Courts.  It  may  be  that  some  of  them  are 
dearly  proceedings  in  a  Court  of  Juatioa  Individuals  there 
pursue  the  remedy  which  the  law  gives  them.  Rights  are 
therein  litigated  between  parties,  who  seek  to  obtain  the 
decision  of  the  Court,  yet  the  Federal  tribunals  may  not 
pass  upon  them.  It  hae  been  sometimes  said  that  the 
Courts  of  the  United  States  have  no  jurisdiction  over  them 
because  they  are  not  suits,  as  in  this  connection  Congress 
intended  to  use  the  words.  Some  nice  and  finely  drawn  rea- 
soning has  been  used,  to  distinguish  them  from  similar  pro- 
ceedings which  everybody  admits  to  be  suits  in  every  sense  of 
that  word.  Much  legal  ingenuity  and  acumen  has  been 
exhibited  in  discovering,  if  not  in  creating,  these  distinc- 
tions. One  may  still  believe  that  their  real  or  supposed 
existence  is  not  the  reason  why  the  Federal  Courts  have  no 
jurisdiction  over  such  matters.  The  Supreme  Court  has 
always  kept  steadily  before  it  the  dual  nature  of  our  Govern- 
ment It  has  always  been  careful  to  reduce  to  a  minimum 
the  opportunities  for  clashing  between  State  and  Federal 
sovereignty.  It  has  believed,  and  has  been  right  in  believ- 
ing, that  Congress  was  anxious  that  there  should  be  no 
unnecessary  friction,  albeit  Congress  might  not  always  have 
used  words  of  precision.  It  has  therefore  habitually  con- 
strued the  general  language  of  statutes  in  such  manner 
as  to  avoid  or  reduce  the  chance  of  collision,  and  has  thereby 
given  effect  to  what  it  felt  was  the  real  intention  of  the 
law-makers.  It  has  accordingly  held  that  when  Congress 
made  a  general  grant  to  the  Federal  tribunals  of  jurisdic- 
tion over  all  suits  of  a  civil  nature  between  certain  classes 
of  litigants,  or  in  which  certain  issues  were  involved,  it 

» Weston  vs.  The  City  Council  of  Charleston,  2  Peters,  404 
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intended  to  except  some  controversies  which  could  not  be 
carried  on  in  the  Federal  Courts  without  seriously  and 
unnecessarily  embarrassing  the  management  by  the  States  of 
matters  which  were  peculiarly  within  their  province. 

135.    Federal  Oonrts  Have  No  Jurisdiction  Over 
Probate  Proceedings. — The  authority  to  make  wills  is 

derived  from  the  State.  The  requirement  of  probate  is  but 
a  regulation  to  make  a  will  effective. 

^^Jurisdiction  as  to  wills  and  their  probate  as  such  is 
neither  included  in,  nor  excepted  out  of,  the  grant  of 
judicial  power  to  the  Courts  of  the  United  States.  So 
far  as  it  is  ex  parte  and  merely  administrative,  it  is  not 
conferred  and  it  cannot  be  exercised  by  them  at  all  until 
in  a  case  at  law  or  in  equity  its  exercise  becomes  neces- 
sary to  settle  a  controversy  of  which  a  Court  of  the 
United  States  may  take  cognizance  by  reason  of  the 
citizenship  of  the  parties."^ 

It  follows  that  matters  of  pure  probate  in  the  strict  sense 
of  the  word  are  not  within  the  jurisdiction  of  the  Courts  of 
the  United  States. 

Now,  what  are  matters  of  pure  probate  ?  They  include  all 
proceedings  which  by  the  law  of  the  State  may  be  taken  to 
determine  the  right  to  probate,  at  the  time  of  application,  or 
to  settle  any  such  question  thereafter  in  an  ancillary  probate 
proceeding.  The  State  law  may  provide  for  a  form  of  notice 
on  an  application  to  probate  a  will  and  may  authorize  a 
contest  before  the  admission  of  the  writing  to  probate,  or  it 
may  authorize  a  will  to  be  proved  in  common  form,  that  is 
without  notice,  and  may  allow  a  supplementary  probate  pro- 
ceeding by  which  the  probate  in  common  form  can  be  con- 
tested. All  such  proceedings  are  matters  of  probate  purely. 
It  follows  that  the  trial  in  Maryland  of  issues  sent  from  the 
Orphans'  Court  to  a  Court  of  law  to  determine  whether  the 
testator  was  of  sound  mind,  whether  the  signature  to  his  will 
was  his  signature,  whether  the  execution  of  the  will  was  pro- 
cured by  undue  influence  or  fraud,  are  proceedings  ancillary 

'  EHUs  vs.  DavlB,  100  U.  S.  485. 
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to  probate.  Over  such  controversies  the  Courts  of  the  United 
States  have  no  jurisdiction,  even  when  there  is  a  diversity  of 
citizenship  between  the  parties  to  them.* 

136.  Federal  Courts  May  Have  Jurisdiction  of 
Suits  Inter  Partes  Involving  the  Validity  of  a  WilL — 

The  rule  which  prohibits  Federal  Courts  from  exercising 
what  is  essentially  a  probate  jurisdiction  extends  no  further 
than  the  reason  for  it.  Where  the  "State  law,  statutory  or 
customary,  gives  to  the  citizens  of  the  State  in  an  action  or 
suit  inter  partes  the  right  to  question  at  law  the  probate  of  a 
will  or  to  assail  probate  in  a  suit  in  equity,  the  Courts  of  the 
United  States  in  administering  the  rights  of  citizens  of  other 
States  or  aliens  will  enforce  such  remedies."^ 

Thus,  when  the  State  law  gives  one  who  wishes  to  assail 
the  validity  of  a  will,  the  right  to  institute  in  a  State  Court 
either  at  law  or  in  equity,  an  independent  suit  not  ancillary 
to  the  probate  proceedings,  he  may  exercise  the  like  privilege 
in  a  Federal  Court,  provided  there  is  the  necessary  diversity 
of  citizenship  and  amount  in  controversy. 

137.  Federal  Courts  May  Have  Jurisdiction  to  Con- 
strue a  Will. — ^Even  where  the  executor  is  in  possession 

of  the  estate  and  therefore  the  estate  itself  is  in  the  custodv 
of  a  Probate  Court,  a  Federal  Court  of  Equity,  where  the 
necessary  diversity  of  citizenship  exists,  may  entertain  a  bill 
to  construe  the  will.  Its  decree  passed  in  such  suit  will  be 
binding  upon  the  executor.^ 

138.  Federal  Court  May  Have  Jurisdiction  of  a  Suit 
Against  an  Administrator  or  an  Executor  on  a  Debt 
Due  by  the  Deceased. — It  is  well  settled  law  that  where 

the  necessary  diversity  of  citizenship  and  amount  in  contro- 
versy exists,  a  suit  may  be  brought  in  the  Federal  Court 

>  Farrell  vs.  O'Brien,  199  U.  S.  89. 

*  FarreU  vs.  O'Brien,  190  U.  S.  89,  110 ;  McDermott  vs.  Hannon,  208 
Fed.  1015 ;  Gaines  vs.  Fuentes,  92  XJ.  S.  10. 

*  Waterman  vs.  Canal-1-.oulslttna  Bank  Co.,  215  U.  S.  33. 
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against  an  executor  or  administrator  upon  a  debt  alleged  to  be 
due  by  the  testator  or  intestate.^  If  the  plaintiff  recovers  a 
judgment  in  such  suit,  the  fact  that  he  was  a  creditor  qf  the 
decedent  is  conclusively  established.  The  Probate  Court  mu^t 
give  that  judgment  full  faith  and  credit.  The  plaintiff  cafi-, 
not,  however,  by  virtue  of  a  decree  of  the  United  States  Court 
seize  any  part  of  the  decedent's  estate.  He  must  file  his 
judgment  in  the  State  Probate  Court  and  therein  assert  his 
rights.^ 

139.  Federal  Courts  Disclaim  all  Jurisdiction  of 
Divorce  or  the  Allowance  of  Alimony. — As  early  as  Bar- 
ber vs.  Barber^  the  Supreme  Court  said : — 

"We  disclaim  altogether  any  jurisdiction  in  the 
Courts  of  the  United  States  upon  the  subject  of  divorce, 
or  for  the  allowance  of  alimony^  either  as  an  original 
proceeding  in  chancery  or  as  an  incident  to  divorce 
a  vinculo,  or  to  one  from  bed  and  board.'' 

This  statement  has  been  several  times  reiterated.^  In  the 
Burros  Case,  the  reason  for  this  disclaimer  was  stated  to  be 
that,  within  the  States  of  the  Union,  the  whole  subject  of  the 
domestic  relations  of  husband  and  wife,  and  parent  and  child 
belong  to  the  laws  of  the  State  and  not  to  the  laws  of  the 
United  States: 

It  is  not  true  that  the  United  States  Courts  will  not  take 
jurisdiction  over  any  case  which  requires  them  to  pass  on 
questions  of  law  peculiarly  within  the  control  of  the  States. 
The  latter  regulate,  as  they  will,  titles  to  the  lands  within 
them.  All  questions  of  real  property  law  are  governed  by 
them,  yet  that  fact  has  never  been  considered  as  any  reason 
why  a  Federal  Court  will  not  take  jurisdiction  of  an  eject- 
ment case,  where  the  parties  to  it  are  of  diverse  citizenship. 

In  none  of  the  cases  above  cited  was  it  strictly  necessary 
to  decide  whether  the  Courts  of  the  United  States  could  take 

*  Hess  vs.  Reynolds,  113  U.  S.  73. 
•Yonley  vs.  Lavender,  21  Wall.  276. 

*  Barber  vs.  Barber,  21  How.  582. 

■/»  re  Bnrros,  136  U.  S.  586;  Simms  vj?.  Simms,  175  V.  S.  167. 
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jurisdijetipn'of  a  suit  for  a  divorce  and  alimony  where  the 
partjjSji'ttf  the  controversy  were  citizens  of  different  States 
and'*t|re  alimony  claimed  was  large  enough.  Under  the 
•Statutes  of  the  United  States  as  they  now  are  and  always 
/,,h^e  been,  a  suit  for  divorce  only  can  not  be  maintained  in 
.•./•/he  Federal  Courts,  because  the  question  in  controversy  can 
'•;'•  not  be  reduced  to  a  pecuniary  standpoint.  It  is,  however, 
clearly  established  that  the  Courts  of  the  United  States 
will  not  under  any  circumstances  take  jurisdiction  of  a  suit 
for  a  divorce  or  for  alimony  as  incident  to  a  divorce  pro- 
ceeding. 

While  the  controversy  is  irder  parbes,  it  also  partakes 
largely  of  the  nature  of  a  proceeding  in  rem  by  which  the 
future  status  of  the  married  pair  is  to  be  determined.  It  is 
in  the  latter  aspect  analogous  to  a  probate  proceeding. 

There  are  cogent  reasons  of  public  policy  why  Federal 
Courts  should  not  interfere  in  such  matters — ^reasons  which 
have  no  application  to  land  titles  and  the  like,  although 
the  latter  are,  of  course,  subject  to  State  regulation  and  con- 
trol. 

140.  Courts  of  the  United  States  May  Have  Juris- 
diction of  Suits  to  Recover  Arrears  of  Alimony. — ^Where 

a  State  Court  of  competent  jurisdiction  has  decreed  that  the 
husband  shall  pay  the  wife  alimony,  and  he  fails  to  comply 
with  that  decree,  and  the  parties  are  citizens  of  different 
States,  and  the  amount  due  by  him  is  sufficient  to  give  juris- 
diction to  the  Federal  Court,  such  Court  may  entertain  an 
action  by  the  wife  to  compel  its  payment^ 

141.  District  Courts  May  Take  Jurisdiction  of  Con- 
demnation Suits  Under  State  Laws. — Federal  Courts  are 

sometimes  asked  to  try  condemnation  cases  where  there 
is  a  diversity  of  citizenship  between  the  parties  and  the 
necessary  amount  is  in  controversy.  In  gainsaying  their 
right  so  to  do,  it  has  been  argued  that  the  proceeding  to  take 
private  property  for  public  use  is  an  exercise  by  the  State  of 

*  Barber  vs.  Barber,  21  How.  582. 
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its  sovereign  right  of  eminent  domain,  with  which  the  United 
StateB;  a  separate  sovereignty,  has  no  right  to  interfere. 
To  this  reasoning  the  Supreme  Court  answered : — 

"This  position  is  undoubtedly  a  sound  one  so  far  as 
the  act  of  appropriating  the  property  is  concerned.  The 
right  of  eminent  domain,  that  is  the  right  to  take  pri- 

^  vate  property  for  public  uses,  appertains  to  every  inde- 
pendent  government.      It   requires   no   constitutional 

.  recognition;  it  is  an  attribute  of  sovereignty.  *  *  * 
When  the  use  is  public,  the  necessity  or  expediency  of 
appropriating  any  particular  property  is  not  a  subject 
of  judicial  cognizance.  The  property  may  be  appro- 
priated by  an  Act  of  the  L^islature,  or  the  power  of 
appropriating  it  may  be  delegated  to  private  corpora- 
tions, to  be  exercised  by  them  in  the  execution  of  works 
in  which  the  public  is  interested.  But  notwithstanding 
the  right  is  one  that  appertains  to  sovereignly,  when 
the  sovereign  power  attaches  conditions  to  its  exercise, 
the  inquiry  whether  the  conditions  have  been  observed 
is  a  proper  matter  for  judicial  cognizance.  If  that 
inquiry  take  the  form  of  a  proceeding  before  the  Courts 
between  parties,  the  owners  of  the  land  on  the  one  side 
and  the  company  seeking  the  appropriation  on  the  other, 
there  is  a  controversy  which  is  subject  to  the  ordinary 
incidents  of  a  civil  suit,  and  its  determination  derogates 
in  no  respect  from  the  sovereignty  of  the  State."^ 

Ordinarily  such  proceedings  are  in  their  inception  in  the 
nature  of  an  inquest  to  ascertain  the  value  of  the  land,  and 
they  are  not  then  a  suit  in  the  ordinary  sense  of  that  word. 
TTsually  at  some  stage  they  may,  at  the  instance  of  either 
party,  be  transferred  to  a  Court  of  law  and  may  under 
the  laws  of  the  State  take  the  form  of  a  suit.  They  then 
become  a  matter  of  which  the  Federal  Courts  may  assume 
jurisdiction,  if  the  other  necessary  conditions  exist 

The  question  as  to  whether  these  special  proceedings  are. 
or  are  not  suits,  comes  up  most  frequently  in  connection  with 
the  removal  of  cases  from  the  State  to  the  Federal  Courts. 
The  word  "suit,"  however,  is  used  in  the  same  sense  in  those 

■  Boom  Co.  vs.  Patterson,  98  V.  S.  406. 
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sections  of  the  statute  which  confer  original  jurisdiction  and 
in  those  which  authorize  removals. 


142.  Federal  Courts  May  Not  Under  Section  24, 
Paragraph  1,  of  the  Judicial  Code,  Entertain  an  Orig- 
inal Petition  for  a  Mandamus. — ^It  has  always  been  held 

that  a  mandamus  proceeding  is  not  included  within  the  suits 
of  a  civil  nature  at  common  law  of  which  the  Federal  Courts, 
by  section  11  of  the  original  Judiciary  Act  and  its  various 
revisions,  were  given  jurisdiction.  There  are  two  reasons 
for  so  holding.  At  common  law  mandamus  was  a  preroga- 
tive writ.  A  private  suitor  had  no  right  to  ask  for  it.  It 
was  applied  for  by  the  Attorney-General.  He  might,  if  he 
saw  fit,  make  such  request  at  the  instance  of  some  individual 
and  in  reliance  upon  the  latter^s  relation  of  the  facts.  The 
approved  form  of  petition  for  the  writ  in  many  jurisdictions 
is  "the  State  upon  the  relation  of  John  Doe."  In  modem 
times,  even  where  the  old  forms  of  pleading  are  more  or  less 
completely  retained,  a  mandamus  proceeding  has  become  an 
ordinary  suit  which  anyone  may  institute.  A  hundred  years 
ago  it  still  had  more  of  its  ancient  seeming,  even  if  most  of 
its  antique  substance  had  passed  away.  There  was,  there- 
fore, a  real  question  in  the  minds  of  lawyers  as  to  whether 
Congress  intended  to  include  mandamus  proceedings  within 
the  word  "suits"  as  used  in  the  eleventh  section.  It  was  held 
that  such  was  not  the  intention,  because  a  comparison  of  the 
language  of  section  14  of  the  same  Act,  now  section  716  of  the 
Revised  Statutes,  led  to  that  conclusion.  That  section  reads : 
"The  Supreme  Court  and  the  Circuit  and  District  Courts 
shall  have  power  to  issue  writs  of  scire  facias.  They  shall  also 
have  power  to  issue  all  writs  not  specifically  provided  for  by 
statute  which  may  be  necessary  for  the  exercise  of  their 
respective  jurisdiction  and  agreeable  to  the  principles  and 
usages  of  law."  It  was  held  that  the  writ  of  mandamus  was 
included  within  the  writs  thus  described,  and  that  the  obvious 
purpose  of  the  section  was  to  give  to  the  Courts  power  to  issue 
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them  as  ancillary  to  the  exercise  of  some  jurisdiction  specific- 
ally conferred  upon  them.^ 

There  was  doubtless  a  practical  reason  of  public  policy  for 
reaching  that  conclusion — a  reason  which  probably  explains 
why  the  Courts  have  always  adhered  to  the  determination 
they  first  reached  and  why  Congress  has  never  authorized  the 
Federal  Courts,  except  in  some  specially  enumerated  cases, 
to  entertain  petitions  for  mandamus  otherwise  than  in  aid 
of  their  other  jurisdiction. 

Under  our  dual  system  of  govenunent,  there  are  many 
opportimities  for  collisions  between  State  and  Federal  author- 
ities. It  is  not  to  the  public  interests  that  private  litigants 
should  be  in  a  position  to  force  them.  If  a  citizen  of  one 
State  conceived  that  he  had  the  right  to  the  exercise,  by  some 
public  official  of  another  State,  of  some  purely  ministerial 
function^  he  might  go  into  the  Federal  Courts  and  apply  for 
a  writ  of  mandamus  to  compel  that  State  official  to  do  his 
duty.  In  the  long  run  it  is  probably  better  that  he  be 
forced  to  seek  relief  of  this  kind  from  a  State  tribunal. 
Doubtless  State  prejudice  or  partiality  sometimes  stands  in 
the  way  of  his  getting  what  he  should  have.  If  it  does,  it 
is  a  lesser  evil  than  to  arouse  the  antagonisms  always  so 
easily  stirred  up,  when  a  Federal  Court  undertakes  to  direct 
a  State  officer  to  discharge  some  official  duty. 

Occasionally,  where  the  writ  of  mandamus  is  used  as  a 
ivrit  of  execution,  the  Federal  Courts  have  issued  it  to  munic- 
ipal officials.  In  this  way  judgments  recovered  against  cities 
and  counties  have  been  enforced.  The  tax-levying  officials 
of  the  defendant  municipality  have  been  commanded  to  levy 
a  tax  sufficient  to  pay  the  judgment^ 

Congress  has  in  a  few  special  cases  conferred  upon  the 
District  Courts  power  to  issue  the  writ  as  an  original  one — 
as,  for  example,  to  compel  interstate  carriers  to  furnish 
equal  facilities  to  shippers.' 

*  Rosenbaum  vs.  Bauer,  120  U.  S.  453. 

'  Riggs  vs.  Johnson  County,  6  Wall.  166. 

•  Sec.  10,  Act  March  2,  1889,  25  Stat.  862 ;  United  States  vs.  Norfollr 
Sc  Western  R.  R.  Co.,  143  Fed.  266. 
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143.  What  Does  ''Of  a  Civil  Nature"  Mean?— By 

the  first  paragraph  of  section  24  of  the  Judicial  Code,  the 
District  Courts  are  given  jurisdiction  over  such  suits  only  as 
are  "of  a  civil  nature."  The  constitutional  provision  defining 
the  extent  of  the  Federal  judicial  power  nowhere  uses  the 
word  "civil"  or  any  word  of  like  import  Nevertheless,  as 
was  pointed  out  in  Chisholm  vs.  Georgia,^  and  as  Chief  Jus- 
tice Marshall  demonstrated  in  his  opinion  in  Cohens  vs. 
Virginia,,^  it  is  clear  that,  under  the  dual  system  established 
by  the  Constitution,  the  original  jurisdiction  of  the  Federal 
Courts  is  necessarily  limited  to  cases  of  a  civil  nature,  except 
when  they  are  called  on  to  enforce  the  laws  of  Congress. 
Any  other  construction  would  have  extended  Federal  juris- 
diction to  .criminal  prosecutions  against  persons  not  citizens 
of  the  prosecuting  State. 

All  the  authorities  bearing  upon  this  question  are  fully 
reviewed  in  Wisconsin  vs.  The  Pelican  Insurance  Co.*  The 
defendant,  a  Louisiana  corporation,  had  carried  on  business 
in  Wisconsin,  and  had  there  subjected  itself  to  certain  pecu- 
niary penalties,  for  which  the  State  in  its  own  Courts  recov- 
ered judgment  for  $16,000.  The  company  had  no  assets 
within  the  State.  Wisconsin  brought  as  an  original  action 
in  the  Supreme  Court  of  the  United  States,  a  civil  suit  upon 
the  judgment.  The  Court  said  it  would  look  through  the 
form  to  the  substance.  The  claim  was  in  essence  for  a  pen- 
alty. It  showed  that  it  had  repeatedly  held  that  even  its 
original  jurisdiction  was  confined  to  proceedings  of  a  civil 
nature. 

144.  In  What  Sense  Does  Paragraph  1,  Section  24, 
Use  the  Words  *'At  Common  Law''? — WTiat  construction 

is  to  be  put  upon  the  words  "at  common  law"  as  used  in  the 
paragraph  now  under  consideration? 

A  suit  may  be  a  suit  at  common  law  without  necessarily 
being  a  suit  which  could  have  been  carried  to  a  successful 

» 2  DaUas,  419. 
« 6  Wheat,  204. 
•  127  U.  S.  265. 
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ooncIuBion  in  one  of  the  Superior  Courts  at  Westminster. 
The  jurisdiction  is  not  restricted  to  old  and  settled  forms. 
The  words  are  ,used  in  contradistinction  to  proceedings  in 
equity,  on  one  hand,  and  admiralty  and  criminal  cases,  on 
the  other.  It  includes  all  suits  in  which  l^al,  as  distinguished 
from  equitable,  rights  are  to  be  ascertained  and  determined. 
"Wherever  by  either  the  common  law  or  the  statute  law  of  a 
State  a  right  of  action  has  become  fixed  and  a  legal  liability 
incurred,  that  liability  may  be  enforced  and  the  right  of 
action  pursued  in  any  Court  which  has  jurisdiction  of  such 
matters  and  can  obtain  jurisdiction  of  the  parties."^ 


<< 


145.  Suits  Under  Lord  Campbell's  Act  Are  Suits 

At  Common  Law''. — The  Federal  Courts,  where  the 
proper  diversity  of  citizenship  exists,  can  take  jurisdiction 
of  suits  under  the  Lord  Campbell's  Acts  of  the  States, 
although  at  common  law  no  such  suit  oould  have  been  main- 
tained. When  the  liability  has  been  fixed  by  the  law  of  one 
State,  a  Court  of  the  United  States  sitting  in  another  may 
enforce  it;^  it  is  not  penal.^ 

146.  In  What  Sense  Does  Paragraph  1,  Section  24, 
Use  the  Phrase  ''In  Equity"?— The  jurisdiction  applies 

not  only  to  suits  at  common  law,  but  also  to  suits  in  equity. 
What  is  meant  by  those  words  here?  A  case  in  equity  is 
a  case  over  which  at  the  time  of  the  adoption  of  the  Federal 
Constitution  the  High  Court  of  Chancery  in  England  would 
have  had  jurisdiction  in  accordance  with  the  principles  and 
practices  then  recognized  and  followed  by  it^ 

147.  State  Legislation  Cannot  Limit  the  Equitable 
Jurisdiction  of  Federal  Courts. — This  jurisdiction  cannot 

be  diminished  by  any  legislation  of  the  States. 

*  Dennick  vs.  Railroad  Co.,  103  U.  S.  11. 
» Dennick  vs.  The  R.  R.  Co.,  103  U.  S.  17. 

'  Texas  &  Pacific  Railway  Co.  vs.  Cox,  145  U.  S.  004. 

*  Payne  vs.  Hook,  7  WaU.  425. 
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Wood  &  Lee  were  a  firm,  each  of  the  partners  of  which  was 

a  citizen  of  the  State  of  Missouri.  They  obtained  a  judgment 

ID  the  State  Courts  of  Louisiana  against  one  Cohn,  a  citizen 

of  the  latter  commonwealth.     They  filed  their  bill  in  equity 

in  the  Circuit  Court  of  the  United  States  for  the  Western 

District  of  Louisiana  against  Cohn,  his  wife  and  his  wife's 

mother,  all  citizens  of  Louisiana.  The  bill  sought  to  set  aside 

as  fraudulent  a  judgment  in  favor  of  Mrs.  Cohn  against 

Cohn ;  and  asked  that  property  standing  in  the  name  of  Mrs. 

Cohn'a  mother  and  alleged  to  be  in  fact  the  property  of  Cohn, 

should  be  subject  to  the  payment  of  the  firm's  judgments. 

The  Court  below  dismissed  the  bill  on  the  ground  that  equity 

had  no  jurisdiction,  there  being  a  well-known  and  adequate 

remedy  at  law.    The  Supreme  Court  said: — 

"We  are  unable  to  concur  in  these  views.  It  is  well 
settled  that  the  jurisdiction  of  the  Federal  Courts,  sit- 
ting as  Courts  of  Equity,  is  neither  enlarged  nor  dimin- 
ished by  State  legislation.  Though  by  it,  all  diflierences 
in  forms  of  actions  be  abolished,  though  all  remedies  be 
administered  in  a  single  action  at  law,  and,  so  far  at  least 
as  form  is  concerned,  all  distinction  between  equity  and 
law  be  ended,  yet  the  jurisdiction  of  the  Federal  Court, 
sitting  as  a  Court  of  Equity,  remains  unchanged."  *  *  * 
"That  jurisdiction,  as  has  often  been  decided,  is  vested 
as  a  part  of  the  judicial  power  of  the  United  States  in 
its  Courts  by  the  Constitution  and  Acts  of  Congress  in 
execution  thereof.  Without  the  assent  of  Congress,  that 
jurisdiction  cannot  be  impaired  or  diminished  by  the 
statutes  of  the  several  States  regulating  the  practice  of 
their  own  Courts."  *  *  *  "So  conceding  it  to  be  true  as 
stated  by  the  learned  Judge,  that  the  full  relief  sought  in 
this  suit  could  be  obtained  in  the  State  Courts  in  an 
action  at  law,  it  does  not  follow  that  the  Fedeial  Court, 
sitting  as  a  Court  of  Equity,  is  without  jurisdiction. 
The  inquiry  rather  is  whether  by  the  principles  of  com- 
mon law  and  equity,  as  distinguished  and  defined  in 
this  and  the  mother  country  at  the  time  of  the  adoption 
of  the  Constitution  of  the  United  States,  the  relief  here 
sought  was  one  obtainable  in  a  Court  of  law  or  one 
which  only  a  Court  cf  Equity  was  fully  competent  to 
give."^ 

*  Mississippi  Mills  vs.  Cohn,  150  V.  S.  202. 
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Further  stating  the  facts  in  the  case,  the  Court  said : — 

**It  will  be  seen  from  this  statement  that  these  bills 
were  substantially  creditors'  bills  to  subject  property — 
in  fact  the  property  of  the  defendant,  but  fraudulently 
standing  in  the  name  of  a  third  party-to  the  payment 
of  those  judgments,  and  to  remove  a  fraudulent  judg- 
ment which  might  stand  as  a  cloud  upon  the  title  of  the 
debtor.  Such  suits  have  always  been  recognized  as 
within  the  jurisdiction  of  equity." 

The  above  case  showed  that  no  State  legislation  can  dimin- 
ish the  equity  jurisdiction  of  the  Federal  Courts. 

148.  State  Legislation  Cannot  Extend  the  Equitable 
Jurisdiction  of  the  Federal  Courts  Over  LegalDemands. 

— The  converse  proposition  that  no  State  legislation  can 
extend  that  jurisdiction  to  matters  essentially  legal  has  been 
quite  as  clearly  ruled. 

149.  A  Federal  Court  of  Equity  May  Not  Set  Aside 
a  Conveyance  in  Fraud  of  Creditors  at  Suit  of  a  Cred- 
itor  Who   Has   Not   a   lien. — The  State  of  Mississippi 

has  a  statute  substantially  like  that  which  forms  section  46 
of  Article  16  of  the  Code  of  Public  General  Laws  of  Mary- 
land, and  which  provides  that  in  case  of  a  proceeding  in  equity 
to  vacate  any  conveyance  or  contract  or  other  act  as  fraudu- 
lent against  creditors,  it  shall  not  be  necessary  for  any  cred- 
itor to  have  obtained  a  judgment  at  law  on  his  demand  in 
order  to  be  entitled  to  the  relief  sought. 

Certain  citizens  of  Missouri,  Alabama  and  Louisiana  claim- 
ing to  be  creditors  of  Cates  &  Co.,  citizens  of  Mississippi,  filed 
a  bill  against  the  latter  in  the  District  Court  of  the  United 
States  for  the  Northern  District  of  the  last  named  Stata  The 
bill  said  the  defendants  had  assigned  their  property  with 
the  fraudulent  intent  to  hinder,  delay  and  defraud  the  com- 
plainants and  othef  creditors.  The  Supreme  Court  held  that 
the  United  States  Courts,  as  Courts  of  equity,  had  no  juris- 
diction. *^The  Constitution  of  the  United  States,  in  creating 
and  defining  the  judicial  power  of  the  general  goa^emment," 
'^established  the  distinction  between  law  and  equity."  "Equit- 
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able  relief  in  aid  of  demands,  cognizable  in  the  Courts  of  the 
United  States  only  on  their  law  side,  could  not  be  sought  in 
the  same  action,  although  allowable  in  the  State  Courts  by 
virtue  of  State  legislation."  "The  Code  of  Mississippi  in 
giving  to  a  simple  contract  creditor  a  right  to  seek  in  equity 
in  advance  of  any  judgment  or  legal  proceedings  upon  his 
contract  the  removal  of  obstacles  to  the  recovery  of  his  claim 
caused  by  fraudulent  conveyances  of  property  whereby  tibe 
whole  suit  involving  the  determination  of  the  validity  of 
the  contract  and  the  amount  due  thereon  is  treated  as  one  in 
equity  to  be  heard  and  disposed  of  without  a  trial  by  jury, 
could  not  be  enforced  in  the  Courts  of  the  United  States 
because  in  conflict  with  the  provision  of  iiie  Seventh  Amend- 
ment by  which  the  right  to  a  trial  by  jury  is  secured."^ 

150.  In  Federal  Courts  Right  of  Trial  by  Jury  Must 
Be  Held  Inviolate  in  What  Were  Cases  at  Common  Law. 

— That  amendment  declares  that  in  suits  at  common  law 
where  the  value  in  controversy  shall  exceed  $20,  the  right  of 
trial  by  jury  shall  be  preserved.  In  the  Federal  Court  this 
right  may,  it  is  true,  be  waived  by  the  parties  entitled  to  it, 
but  it  is  otherwise  absolute  and  cannot  be  impaired  or  evaded 
by  blending  with  a  claim,  properly  cognizable  at  law,  a 
demand  for  equitable  relief  in  aid  of  the  legal  action  or  during 
its  pendenoj^.  "Such  aid  in  the  Federal  Courts  must  be  sought 
in  separate  proceedings,  to  the  end  that  the  right  to  a  trial  by 
a  jury  in  the  legal  action  may  be  preserved  intact  *  *  *  AH 
actions  which  seek  to  recover  specific  property,  real  or  per- 
sonal, with  or  without  damages  for  its  detention,  or  a  money 
judgment  for  breach  of  a  simple  contract,  or  as  damages  for 
injury  to  person  or  property,  are  l^al  actions,  and  can  be 
brought  in  the  Federal  Courts  only  on  their  law  side."^ 

Important  practical  consequences  follow.  Suppose  a  citi- 
zen of  New  York  has  a  claim  for  $3500  against  a  Maryland 
debtor.    The  creditor  is  satisfied  he  can  show  that  the  debtor 


*  Gates  vs.  Allen,  149  U.  S.  451. 

*  Scott  vs.  Neely,  140  U.  S.  106 
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has  made  a  fraudulent  transfer  of  property.  He  wants  very 
much  to  attack  at  once  the  bona  fides  of  the  conveyance.  It  is 
important  to  keep  the  person  in  whose  name  or  in  whose  pos- 
session the  property  is  from  transferring  it  for  value  to  some 
innocent  third  party.  The  creditor  needs  an  injunction  with- 
out delay.  Perhaps  the  Maryland  man  has  large  local  influ- 
ence. The  New  Yorker  may  at  the  time  be  personally  unpop- 
ular in  the  particular  county  in  which  the  defendant  resides. 
He  has  in  that  event  a  more  or  less  unpleasant  choice  to  make. 
He  will  have  to  take  the  chance  of  local  prejudices  influenc- 
ing the  State  Court  against  him  or  else  he  will  have  to  lose 
the  time  necessarily  consumed  in  first  securing  in  the  Fed- 
eral Courts  a  judgment  at  law. 

151.  Federal  Courts  May  Enforce  in  Equity  New 
Sights  Given  by  State  Legislation  When  Such  Rights 
Are  Essentially  Equitable. — Although  no  State  legislation 
can  take  from  a  Federal  Court  the  right  to  give  equitable 
relief  when,  under  the  circumstances,  equitable  relief  would 
have  been  given  by  the  High  Court  of  Chancery  in  1789,  and 
while  no  State  legislation  can  authorize  a  Federal  Court  of 
Equity  to  dispose  of  a  controversy  which,  in  1789,  would 
have  been  one  of  common  law  cognizance,  yet  it  is  not  true 
that  State  legislation  cannot,  in  anywise,  extend  the  juris- 
diction of  Federal  Courts  of  Chancery.  Those  Courts  have 
jurisdiction  in  cases  where  a  new  remedy  in  equity,  is  given 
by  the  State  statutes  in  cases  of  the  same  general  character 
as  those  of  which  the  High  Court  of  Chancery  took  jurisdic- 
tion, provided  that  they  are  not  cases  in  which  the  defendant 
at  common  law  would  have  been  entitled  to  a  jury  trial. 

Put  in  another  way — ^no  State  legislation  can  change  the 
boundary  line  between  the  legal  and  equitable  jurisdiction  of 
the  Federal  Courts,  but  it  may  on  either  side  of  that  boun- 
dary extend  the  area  of  that  jurisdiction.  Where  there 
has  been  a  legal  wrong  without,  at  common  law,  a  correspond- 
ing legal  remedy,  State  legislation  may  supply  one,  and  the 
Federal  Courts  will  enforce  it.     Similarly  State  legislation 
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may  provide  an  equitable  remedy  for  an  equitable  wrong, 
although  the  High  Court  of  Chancery  in  1789  would  not  or 
could  not  have  furnished  relief.  When  that  remedy  has  been 
given,  a  Federal  Court,  under  proper  circumstances,  may 
apply  it^ 

152.    The  Effect  of  the  New  Equity  Rules  Upon  the 
Distiiiction  Between  Cases  at  Common  Law  and  in 

Equity. — In  the  recently  promulgated  equity  rules  the 
Supreme  Court  has  done  much  to  diminish  the  injurious 
results  of  mistakingly  taking  a  legal  controversy  into  a  Fed- 
eral Court  of  Chancery.  It  is  provided  that  if  at  any  time 
in  the  course  of  the  prosecution  of  a  suit  in  equity  it  appears 
that  it  should  have  been  brought  as  an  action  on  the  law  side 
of  the  Court,  it  shall  be  forthwith  transferred  to  that  side 
to  be  there  prosecuted,  with  only  such  alterations  in  the 
pleadings  as  shall  be  essential.^ 

*  LouisYille  &  Nashville  R.  R.  Co.  vs.  Western  Union  Tele.  Co.,  234 
U.  S.  211. 

*  Equity  Rule,  22. 
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CHAPTER  VI. 

THE  AMOUNT  IN  CONTROVEKSY. 

153.  A  Minimum  Amount  in  Controversy. — ^We  may 

now  pass  to  the  consideration  of  another  condition  which  may 
be  necessary  to  give  jurisdiction  to  a  District  Court  of  the 
United  States  over  a  suit  of  a  civil  nature  at  common  law 
or  in  equity — that  is  to  say  that  there  shall  be  a  certain  min- 
imum sum  in  controversy. 

154.  Where  United  States  or  One  of  its  Officers 
Sues,  Amoimt  in  Controversy  Immaterial. — ^^When  suit  is 

brought  by  the  United  States  or  by  one  of  its  officers  author^ 
ized  by  law  to  sue,  the  amount  in  controversy  is  immaterial. 
The  United  States  ought  not  to  be  compelled  to  go  into  any 
other  Court  than  its  owm  to  assert  a  right  belonging  to  it, 
merely  because  the  sum  or  value  in  controversy  may  be  small. ^ 

The  same  reason  applies  when  a  suit  is  brought  by  an 
officer  of  the  United  States  acting  in  his  official  capacity.^ 

155.  When  Controversy  is  Between  Citizens  of  the 
Same  State  Claiming  Lands  Under  Grants  of  Differ- 
ent States  Amount  in  Controversy  is  Immaterial. — 

To  provide  impartial  tribunals  for  the  determination  of  dis- 
putes growing  out  of  the  grant  of  the  same  land  by  different 
States  was  one  of  the  reasons  for  the  adoption  of  the  Consti- 
tution. Both  New  York  and  New  Hampshire  had  claims 
to  Vermont.  What  is  now  the  last  named  ^taXe  was  pre- 
ceding the  revolutionary  period,  familiarly  known  in  New 
England  as  the  New  Hampshire  grants.  The  Green  Moun- 
tain Boys  first  became  famous  by  their  irregular  resist- 
ance to  the  asserted  rights  of  New  York.     There  had  been 

^Postmaster  General  vs.  Early,  12  VTheat.  136. 
» Henry  vs.  Sowlee,  28  Fed.  481. 
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actual  blood  shed  as  the  result  of  the  grants  made  by  Con- 
necticut in  what  is  now,  and  was  then  claimed  to  be,  Northern 
Pennsylvania.  The  tribunals  of  either  of  the  States  con- 
cerned were  ill  fitted  to  deal  with  sudi  disputes.  Fortu- 
nately, litigation  of  this  particular  sort  is  now  practically 
obsolete.  If  any  case  shall  arise,  it  may  be  brought  in  a 
Federal  Court  irrespective  of  the  pecuniary  value  of  the 
land  in  controversy. 

156.  District  Courts  Have  No  Jurisdiction  in  Other 
CspSes  Mentioned  in  Paragraph  1,  Section  24,  Judicial 
Code,  Unless  Upwards  of  $3,000  is  in  Controversy. — 

None  of  the  other  suits  mentioned  in  the  first  paragraph  of 
section  24  can,  under  the  authority  given  by  it,  be  brought 
in  a  District  Court  of  the  United  States  unless  the  matter 
in  controversy  exceeds,  exclusive  of  interest  and  costs,  the 
sum  or  value  of  $3,000.  This  statement  requires  some 
explanation.  Among  the  suits  mentioned  in  this  paragraph 
are  those  arising  under  the  Constitution  or  laws  of  the 
United  States  or  treaties  made,  or  which  shall  be  made, 
under  their  authority.  There  are  twenty-four  other  para- 
graphs in  the  section.  Each  of  them  gives  the  District  Court 
jurisdiction  of  one  or  more  descriptions  of  cases,  all  of  which 
arise  under  the  Constitution,  laws  or  treaties  of  the  United 
States.  Most  of  them  are  suits  of  a  civil  nature  either  at 
common  law  or  in  equity.  It  is  expr^sly  provided  that  the 
requirement  as  to  a  minimum  sum  or  value  in  controversy 
shall  not  apply  to  any  of  the  proceedings  referred  to  in 
those  other  twenty-four  paragraphs.  Accordingly,  therefore, 
it  should  be  said  that  upwards  of  $3,000  in  controversy  is 
required  to  give  the  District  Court  jurisdiction  of  a  case  aris- 
ing under  the  Constitution,  laws  or  treaties  of  the  United 
States,  unless  it  is  a  case  included  in  the  grants  of  jurisdic- 
tion made  by  paragraphs  2  to  25,  inclusive,  of  section  24,  or 
is  one  over  which  jurisdiction  is  given  by  some  other  Act  of 
Congress. 

Where  an  amount  in  controversy  is  required,  no  suit^  the 
purpose  of  which  cannot  be  expressed  in  terms  of  pecuniary 
value,  can  be  brought.  For  example;  Suppose  there  is  a 
question  as  to  the  custody  of  a  child  between  those  who  had 


CHAP.  VI.]  WHBK  INTEBEST  INCLUDED.  115 

> 

been  husband  and  wife,  but  who  have  been  divorced  ?  They 
may  be  citizens  of  different  States..  The  United  States 
Courts  have  no  jurisdiction  to  issue  a  writ  of  habeas  corpus 
to  determine  the  right  to  the  possession  of  the  child.  ^ 

157.  Changes  in  the  Amount  Required  to  be  in  Con- 
troversy.— Congress  has  always  been  unwilling  to  permit 
suits  for  small  sums  to  be  brought  into  its  own  Courts,  not 
because  it  specially  wanted  to  save  those  Courts  labor,  or 

even  because  it  was  consciously  jealous  to  uphold  their  dig- 
nity, but  principally,  if  not  solely,  for  the  protection  of  liti- 
gants. Where  the  amounts  at  issue  are  not  large,  litigation 
in  the  Federal  Courts  may  be  unduly  burdensome. 

By  the  first  Judiciary  Act  none  of  the  suits  which  are  now 
under  consideration  could  be  brought  into  the  Federal  Courts 
unless  there  was  upwards  of  $500  in  controversy.  In  spite 
of  the  great  increase  in  wealth  in  the  country,  this  figure 
remained  unchanged  for  nearly  a  century.  By  the  Act  of 
March  3,  1887,  it  was  quadrupled,  being  fixed  at  upwards 
of  $2,000.  It  was  again  raised  by  the  Judicial  Code  on 
January  1,  1912,  to  upwards  of  $3,000.  The  amounts  named 
were  to  be  exclusive  of  interest  and  costs. 

158.  In  Determining  Amount  in  Controversy,  Inter- 
est is  Excluded  Only  When  it  is  Claimed  as  Accessory 

to  a  Principal  Demand. — The  statute  declares  that  the 
amount  in  controversy  nrust  be  upwards  of  $3,000,  exclusive 
of  interest  and  costs.  This  language  does  not  mean  that 
under  no  circumstances  shall  interest  be  taken  into  account 
in  determining  whether  the  required  amount  is  in  controversy. 
Conceivably  the  only  thing  in  dispute  may  be  interest.  A 
may  have  lent  B  $100,000  for  five  years  at  six  per  cent  inter- 
est, payable  annually.  A  year's  interest  may  be  in  arrears. 
The  contract  may  not  have  contained  any  provision  by"  which 
failure  to  pay  the  interest  when  due  made  the  principal  imme- 
diately demandable.     Under  such  circumstances  A's  only 

*  Barry  vs.  Mercleu,  5  How.  103 ;  Kurtz  vs.  MofBtt.  115  U.  S.  487. 
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remedy  would  be  to  sue  B  for  the  amount  of  the  overKlue 
interest,  viz.  $6,000.  If  there  was  the  necessary  diversity 
of  citizenship,  the  case  might  be  brought  in  the  United  States 
Court,  although  the  only  thing  sued  for  would  be  interest 
It  would  be  itself  the  principal  demand  and  not  accessory  to 
something  else,  the  recovery  of  which  was  sought. 

This  principle  has  been  applied  to  suits  upon  interest 
coupons.  ^  These  coupons  are  each  independent  contracts. 
Suit  to  recover  upon  them  is  not  in  any  just  sense  accessory 
to  any  other  demand,  but  is  in  itself  principal  and  primary. 

When  upwards  of  $2,000,  exclusive  of  interest  and  costs, 
was  the  amount  required  to  be  in  controversy,  suit  was  brought 
upon  two  bonds  for  $1,000  each  and  upon  overdue  interest 
coupons  attached  to  such  bonds.  The  Supreme  Court  held 
that  the  amount  in  controversy  exceeded  $2,000,  exclusive  of 
interest  and  costs.  ^ 

The  same  principle  had  shortly  before  been  applied  to 
another  kind  of  case.  The  defendant  had,  a  number  of  years 
prior  to  the  suit,  sold  the  plaintiff  a  tract  of  ITebraska 
land  for  $1,200.  He  gave  a  general  warranty  deed.  Subse- 
quently the  plaintiff  was  ousted  by  third  parties  whose  title 
was  paramount  to  either  that  of  plaintiff  or  defendant.  Plain- 
tiff then  brought  suit  to  recover  upwards  of  $2,000  from  the 
defendant  for  breach  of  warranty.  The  State  statute  fixed 
the  amount  of  recovery  in  such  action  at  the  price  paid  for 
the  land  with  interest  thereon  until  suit  brought.  The 
Supreme  Court,  in  an  opinion  by  Justice  White,  held  that 
the  sum  demanded  was  not  the  price  and  the  interest  thereon 
as  such,  but  damages  for  the  breach  of  the  covenant  of  war- 
ranty. It  was,  in  the  view  of  the  Supreme  Court  imma- 
terial that  one  element  of  such  damage  was  interest.  The 
suit  was  none  the  less  a  demand  for  what  was  in  law  a  l^^l 
unit,  viz,  damages  suffered  by  the  plaintiff.  The  interest 
formed  part  of  the  principal  demand  and  was  not  a  mere 
accessory  thereto.^ 

*  Edwards  vs.  Bates  County,  163  U.  S.  269. 
» Brown  vs.  Webster,  156  U.  S.  329. 
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159.  An  Attorney's  Fee  Provided  for  in  the  Con- 
tract is  Part  of  Sum  in  Controversy  and  not  of  the  Costs. 

— A  debtor  often  promises  to  pay  an  attorney's  fee  if  he  does 
not  discharge  the  debt  when  due.  The  amount  of  such  fee,  if 
fixed  by  the  debtor's  promise  or  when  it  is  not,  the  sum  allied 
by  the  plaintiff  to  be  reasonable,  is  included  in  the  amount 
in  controversy,  and  is  not  part  of  the  costs.^ 

160.  Difficulty  of  Precisely  Valuing  the  Right  or 
Thing  in  Controversy  Does  not  Necessarily  Defeat 

Jurisdiction. — The  pecuniary  value  of  particular  rights  is 
often  difficult  of  ascertainment.  It  mav  be  that  there  are  no 
certain  standards  far  n^suring  liei; worth  in  money;  it 
does  not  follow  that  they  are  valueless  even  in  terms  of 
dollars  and  cents. 

When  the  minimum  sum  required  was  upwards  of  $2,000, 
the  Supreme  Court  ruled  that  the  Circuit  Court  had  juris- 
diction over  an  action  brought  by  a  voter  to  recover  $2,500 
from  the  election  officials  who  wrongfully,  as  he  alleged, 
rejected  his  vote  for  a  representative  in  the  Congress  of  the 
United  States.    The  Court  said: — 

*^hat  amount  of  damages  the  plaintiff  shall  recover 
in  such  an  action  is  peculiarly  appropriate  for  the  deter^ 
mination  of  a  jury,  and  no  opinion  of  the  Court  upon 
that  subject  can  justify  it  in  holding  that  the  amount  in 
controversy  was  insufficient  to  support  the  jurisdiction 
of  the  Circuit  Court"^ 

161.  In  Suits  for  Unliquidated  Damages  the  Amount 
in  Controversy  is  Ordinarily  the  Sum  Claimed  by  Plain- 
tiff.— The  last  case  cited  is  an  illustration  of  the  rule  that, 

in  actions  for  imliquidated  damages,  the  sum  in  controversy 
is  ordinarily  the  amount  claimed  by  the  plaintiff.  It  is  not 
that  which  he  ultimately  recovers. 

The  whole  subject  was  carefully  considered  by  the  Supreme 
Court  of  the  United  States  a  number  of  years  ago.^ 

*  Sprlngstead  vs.  Crawfordsvllle  State  Bank,  231  U.  S.  541. 

*  Wiley  vs.  Slnkler,  179  U.  S.  65. 

*  Barry  vs.  Edmunds,  116  U.  S.  550. 
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The  plaintiff  Barry  was  a  citizen  of  Virginia.  In  the 
year  1884  a  tax  of  $56.34  had  been  properly  levied  upon  his 
property.  The  State  of  Virginia  then  had  outstanding  a 
great  many  coupon  bonds.  When  they  were  issued  the  State 
had  agreed  that  the  coupons  should  be  receivable  in  payment 
of  all  taxes.  A  majority  of  its  people  came  to  the  conclusion 
that  it  was  not  able  to  pay  these  bonds  in  full.  A  long  con- 
test between  the  State  and  the  bondholders  ensued.  Various 
laws  were  passed  intended  to  make  it  difficult  for  a  bond- 
holder to  use  his  coupons  in  payment  of  taxes.  The  plaintiff 
had  tendered  coupons  for  the  tax  assessed  against  him.  The 
defendant  had  refused  to  receive  them,  and,  in  spite  of  a 
decision  of  the  Supreme  Court  that  they  must  be  so  received, 
had  levied  upon  the  property  of  the  plaintiff  and  carried  it 
away.  The  plaintiff  asserted  that  the  defendant's  purpose 
in  so  doing  was  to  make  an  example  of  him  and  to  injure  his 
credit.    The  Supreme  Court  said : — 

^'The  cause  of  action  stated  in  the  declaration  is  a 
willful  and  malicious  trespass  in  seizing  and  taking  per- 
sonal property,  with  circumstances  of  aggravation  and 
averments  of  special  damage.''  *  *  *  "The  plaintiff  is 
not  limited  in  his  recovery  to  the  mere  value  of  the 
property  taken.  That  would  not  necessarily  cover  his 
actual,  direct  and  immediate  pecuniary  loss.  In  addi- 
tion^ according  to  the  settled  law  of  this  Court,  he 
might  show  himself,  by  proof  of  the  circumstances,  to 
be  entitled  to  exemplary  damages  calculated  to  vindicate 
his  right  and  protect  it  against  future  similar  inva- 
sion.  ^ 

162.  Even  in  a  Suit  for  Unliquidated  Damages, 
Plaintiff's  Claim  Not  Necessarily  Conclusive  of  the 
Amount  in  Controversy. — This  rule  has  its  limits.    There 

was  a  period  when  the  State  of  South  Carolina  saw  fit  to 
monopolize  the  retail  liquor  trade  within  its  borders.  The 
State  established  certain  dispensaries.  No  one  other  than  the 
State's  ofiicers  in  charge  of  these  institutions  was  lawfully 
entitled  to  sell  liquors.    Much  litigation  arose.    A  plaintiff 

*  Barry  vs.  Edmunds,  116  U.  S.  550. 
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bad  shipped  some  packages  of  wines  and  brandies  into  the 
State.  They  were  seized  by  some  of  the  defendants  for  an 
alleged  violation  of  its  laws.  Another  of  the  defendants  sub- 
sequent to  the  seizure,  and  with  knowledge  of  its  wrongful 
nature,  received  the  packages  into  his  custody,  and  refused  to 
return  them  when  demanded.  The  declaration  alleged  that 
the  malicious  trespass  of  the  defendants  and  their  continua- 
tion in  the  wrongful  detention  of  the  liquors  had  greatly 
damaged  the  plaintiff's  business.  It  was  further  alleged 
that  the  goods  had  been  seized  wrongfully,  knowingly,  wil- 
fuUy  and  maliciously,  with  intent  to  oppress,  humiliate  and 
intimidate  the  plaintiff,  and  make  him  afraid  to  rely  upon 
the  Constitution  and  laws  of  the  United  States.  Judgment 
was  prayed  for  the  value  of  the  goods,  which  was  said  to  be 
$1,000,  and  for  $10,000  damages.  The  Supreme  Court  said 
that  this  was  nothing  more  than  an  action  of  trover ;  that  in 
South  Carolina  the  measure  of  damage  in  that  kind  of  action 
is  the  value  of  the  property  converted;  consequential  dam- 
ages are  not  recoverable.  The  amount  claimed  by  the  plain- 
tiff, omitting  the  consequential  damages,  was,  therefore,  less 
than  the  sum  necessary  to  give  the  Circuit  Court  jurisdic- 
tion.^ 

163.  In  an  Action  Ex  Contractu  for  Liquidated  Dam- 
ages the  Amount  in  Controversy  is  the  Liquidated  Sum. 

— ^In  an  action  ex  coniractu  upon  a  liquidated  claim,  the 
Court  has  no  jurisdiction  unless  such  liquidated  sum  exceeds 
$3,000.  It  makes  no  difference  what  damage  the  plaintiff 
may  demand  if  his  declaration  shows  that  the  amount  in  con- 
troversy cannot  exceed  a  sum  which  is  below  that  required 
to  give  the  Court  jurisdiction. 

At  a  time  when  the  statute  authorized  the  Circuit  Court  to 
take  jurisdiction  of  controversies  in  which  the  amount  in- 
volved exceeded  $500,  and  when  it  limited  the  right  of  appeal 
to  the  Supreme  Court  of  the  United  States,  to  cases  in  which 
$2,000  was  involved,  there  was  an  action  in  which  the  writ 

*  Vance  vs.  Vandercook,  170  U.  S.  468. 
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and  the  original  declaration  showed  that  the  amount  in  con- 
troversy did  not  exceed  $1,000.  The  evidence  offered  at  the 
trial  by  the  plaintiff  proved  that  it  did  not  exceed  $700.  The 
plaintiff  at  the  close  of  his  declaration  claimed  $2,100 
damages.  It  was  held  that  the  amount  in  controversy  was 
$1,000.1 

164.  The  Amount  Recovered  Does  Not  Determine 

Jurisdiction. — It  was  so  ruled  because  where  the  amount  in 
controversy,  as  it  haa  been  defined,  is  sufficient  to  give  the 
Court  jurisdiction,  it  is  immaterial  on  the  jurisdictional 
question  that  the  trial  may  show  that  the  defendant  does  not 
owe  the  plaintiff  so  much.  The  amount  in  controversy  is 
that  which  the  plaintiff  seeks  to  make  the  defendant  pay; 
not  the  amount  which  the  judgment  says  he  must  pay. 

In  another  one  of  the  dispensary  cases  from  South  Caro- 
lina suit  was  brought  for  a  malicious  trespass.  The  decla- 
ration averred  such  facts  as,  if  true,  would  have  justified  the 
jury  in  awarding  punitive  damages.  The  Supreme  Court 
held  that  the  Circuit  Court  had  jurisdiction,  in  spite  of  the 
fact  that  the  plaintiff  recovered  only  $300.^ 

165.  Jurisdiction  May  Exist  Although  Plaintiff's 
Declaration  Shows  That  There  May  Be  a  Defense  to  His 

Claim. — The  mere  fact  that  the  plaintiff's  declaration  on 
its  face  shows  that  there  may  be  a  defense,  and  even  a  perfect 
defense,  to  so  large  a  part  of  his  claim  as  will  leave  the  balance 
below  the  jurisdictional  amoimt,  is  not  sufficient  to  oust  the 
jurisdiction. 

Thus,  in  the  Circuit  Court  of  the  Unit^  States  for  the 
District  of  Nebraska,  a  citizen  of  Ohio,  to  whom  a  Nebraska 
corporation  was  indebted  in  the  sum  of  $2,100,  only  $500 
of  which  was  due  at  the  time  the  action  was  instituted, 
brought  suit  and  applied  for  an  attachment  on  the  ground 
that  the  debtor  was  conveying  his  property  with  intent  to 
defraud  his  creditors.     It  was  objected  that  there  being  but 

^Jjee  vs.  Wntson.  1  Wall.  337. 
*  Scott  vs.  Donald.  ir«>  I'.  S.  58. 
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$500  due,  the  amount  in  controverey  did  not  exceed  $2,000. 

A  Nebraska  statute  provided  that  where  a  debtor  had  made  a 

fraudulent  conveyance,  a  creditor  might  bring  an  action  on  a 

claim  before  it  became  due  and  have  an  attachment  against 

the  debtor's  property.    The  Supreme  Court  said : — 

"The  fact  of  a  valid  defense  to  a  cause  of  action, 
although  apparent  on  the  face  of  the  petition,  does  not 
diminish  the  amount  that  is  claimed,  nor  determine  what 
is  the  matter  in  dispute ;  for  who  can  say  in  advance  that 
that  defense  will  be  presented  by  the  defendant,  or,  if 
presented,  sustained  by  the  Court  ?"^ 

The  Court  was  careful  to  add: — 

"We  do  not  mean  that  a  claim,  evidentlv  fictitious 
and  allied  simply  to  create  a  jurisdictional  amount,  is 
sufficient  to  give  jurisdiction."  *  *  *  ^^It  may  be  laid 
down  as  a  general  proposition  that  no  mere  pretense  as 
to  the  amount  in  dispute  will  avail  to  create  jurisdiction. 
But  here  there  was  no  pretense.  The  plaintiff,  in  evi- 
dent good  faith  and  relying  upon  the  express  language 
.  of  a  statute,  asserted  a  right  to  recover  over  $2,000." 


166.  If  Plaintiff  Recovers  Less  Than  $500  He  Can- 
not Be  Given  Costs  and  May  Have  to  Pay  Them. — 

Congress  has  discouraged  the  bringing  in  the  Federal  Courts 
of  suits  in  which  it  is  not  likely  that  any  considerable  recov- 
ery can  be  had,  by  providing  in  section  968  of  the  Revised 
Statutes,  that  when  a  plaintiff  or  petitioner  in  equity,  other 
than  the  United  States,  recovers  less  than  the  sum  or  value 
of  $500,  exclusive  of  costs,  he  shall  not  be  allowed,  but  at  the 
discretion  of  the  Court  may  be  adjudged,  to  pay  costs. 

167.  What  is  the  Amount  in  Controversy  When  an 

Injunction  Is  Sought?— Where  the  suit  is  in  equity  and  the 
relief  prayed  is  an  injunction,  the  amount  in  controversy  is 
ordinarily  the  value  of  the  right  or  thing  which  the  com- 
plainant seeks  to  have  enjoined.  It  is  not  the  damage  suf- 
fered by  the  complainant.    Thus,  a  part  owner  of  three  steam- 

*  Schunk  vs.  MoUne,  Mllburn  &  Stoddard  Co.,  147  r.  S.  505 ;  Smlth- 
ers  vs.  Smith,  204  U.  S.  642. 
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boats  and  commander  of  one  of  them,  engaged  in  the  naviga- 
tion of  the  Mississippi  Kiver  between  St.  Louis  and  St  Paul, 
filed  his  bill  of  complaint  alleging  that  navigation  was  much 
injured  and  delayed  by  a  bridge  of  the  defendant,  which  he 
said  was  a  permanent  nuisance.  His  bill  prayed  for  no  dam- 
ages, but  only  for  an  abatement  of  the  nuisance.  The 
Supreme  Court  said : — 

**The  want  of  a  sufficient  amount  of  damage  having 
been  sustained  to  give  the  Federal  Courts  jurisdiction 
wfil  not  defeat  the  remedy,  as  the  removal  of  the  obstruc- 
tion is  the  matter  of  controversy  and  the  value  of  that 
object  must  govern."^ 

168.  Distinct  Claims  Against  Different  Parties  Can- 
not Be  United  to  Oive  Jurisdiction. — Separate  demands 

against  different  parties  on  distinct  causes  of  action  or  on  a 
single  cause  of  action  in  which  there  are  distinct  liabilities, 
cannot  be  joined  to  give  the  Court  jurisdiction. 

A  Vermont  agent  for  four  different  insurance  companies, 
by  a  single  policy,  insured  the  property  of  the  plaintiff  for 
$12,000,  each  company  severally  assuming  one-fourth  of  the 
obligation.  Loss  having  occurred,  the  plaintiff  brought  a 
single  suit  against  the  four  defendants  and  recovered  a 
judgment  for  $3,000  and  interest  against  each  one  of  them. 
The  defendants  wanted  to  take  the  case  to  the  Supreme 
Court  of  the  United  States,  which  then  had  jurisdiction  to 
entertain  appeals  in  such  cases  where  the  amount  in  contro- 
versy exceeded  $5,000.  It  was  held  that  the  liability  of  eadi 
defendant  was  distinct-,  and  as  it  did  not  exceed  $3,000,  with- 
out interest,  the  Supreme  Court  had  no  jurisdiction.^ 

169.  Claims  of  Different  Plaintiffs  Against  a  Com- 
mon Defendant  Cannot  Ordinarily  Be  United  to  Give 

Jurisdiction. — Several  plaintiffs,  each  having  claims  less 
than  the  jurisdictional  amount,  cannot  unite  together  in  one 
joint  suit  so  as  to  bring  the  amount  in  controversy  up  to  the 
required  sum. 

Two  judgment  creditors  of  the  same  defendant  each  had  a 

>  Mississippi  &  Missouri  R.  R.  Go.  vs.  Ward,  2  Black,  492. 
*Ex  parte  Phoenix  Insurance  Co.,  117  U.  S.  969. 
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claim  IeB8  than  the  jurisdictional  amount.  The  sum  of  the 
two  exceeded  that  amount  They  filed  a  bill  in  the  United 
States  Court  to  subject  a  particular  fund,  itself  greater  than 
the  jurisdictional  amount,  to  the  liens  of  their  respective  judg- 
ments.   It  was  held  that  the  Court  had  no  jurisdiction.^ 

170.  When  Plaintiffs  Must  Join,  the  Amount  in 
Controversy  is  the  Aggregate  of  Their  Claims. — This 

whole  subject  was  carefully  considered  by  the  Supreme  Court 

in  Gibson  vs.  Shufeldt^    In  another  case  it  said : — 

"The  general  principle  *  *  *  is,  that  if  several  per- 
sons be  joined  in  a  suit  in  equity  or  admiralty,  and  have 
a  common  and  undivided  interest,  though  separable  as 
between  themselves,  the  amount  of  their  joint  claim  or 
liability  will  be  the  test  of  jurisdiction ;  but  where  their 
interests  are  distinct,  and  they  are  joined  for  the  sake  of 
convenience  only,  and  because,  they  form  a  class  of  par- 
ties whose  rights  or  liabilities  arose  out  of  the  same  trans- 
action, or  have  relation  to  a  common  fund  or  mass  of 
property  sought  to  be  administered,  such  distinct  de- 
mands or  liabilities  cannot  be  aggregated  together  for 
the  purpose  of  giving''  *  *  *  "jurisdiction."^ 

One  of  the  tests  as  to  whether  a  creditor's  claim  is  a  dis- 
tinct one,  or  whether  all  the  creditors  stand  together,  is 
whether  the  suit  as  brought  by  the  creditor  is  a  suit  which 
he  could  bring  for  himself  individually,  or  whether  it  is  a 
suit  which  he  can  only  bring  for  himself  and  all  other  cred- 
itors.* 

On  this  principle,  in  a  number  of  cases,  jurisdiction  has 
been  sustained  of  a  creditor's  bill,  filed  by  a  number  of  cred- 
itors whose  claims  aggrc^te  more  than  the  jurisdictional 
amount,  though  none  of  them  by  itself  equalled  that  sum. 
When  jurisdiction  has  been  taken  of  such  bills,  they  have  been 
filed  on  behalf  of  the  complainants  and  of  all  other  creditors 
who  might  come  in  and  contribute  to  the  expenses  of  the  suit. 
The  bills  were  such  as  could  not  have  been  filed  by  an  individ- 
ual creditor  on  his  own  behalf. 

*  Seaver  vs.  Bigelows,  5  Wall.  208. 
» 122  U.  S.  28. 

*  Oay  vs.  Field,  138  U.  S.  479. 

» Hanley  vs.  Stutz,  137  U.  S.  366. 
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CHAPTER  VIL 

CASES   ARISING    UNDER   THE    CONSTITUTION, 
TREATIES  OR  LAWS  OF  THE  UNITED  STATES. 

171.  Only  Certain  Glasses  of  Suits  May  Be  Brought 
in  Federal  Courts  Under  Paragraph  1,  Section  24,  Judi- 
cial Code. — The  analysis  heretofore  made  of  the  very  imports 

ant  first  paragraph  of  section  24  of  the  Judicial  Code  has 
shown  what  a  suit  is ;  what  kind  of  suits  are  of  a  civil  nature ; 
when  a  suit  is  at  common  law  and  when  in  equity,  and  what 
are  the  principles  which  determine  whether  the  amount  in 
controversy,  exclusive  of  interest  and  costs,  exceeds  the  sum 
or  value  of  $3,000. 

It  also  appeared  that  when  the  United  States  or  one  of  its 
officers  authorized  to  sue  is  the  plaintiff,  or  when  the  liti- 
gation is  between  citizens  of  the  same  State  claiming  lands 
under  grants  from  different  States,  the  amount  in  con- 
troversy is  immaterial.  But  even  though  a  suit  be  of  a  civil 
nature  at  common  law  or  in  equity,  and  the  amount  in  con- 
troversy exceed  $3,000,  yet  this  paragraph  does  not  give  the 
District  Courts  jurisdiction  over  it  imless  it  (a)  arises  under 
the  Constitution,  treaties  or  laws  of  the  United  States,  or 
(b)  is  between  parties  of  diverse  citizenship.  For  brevity 
the  former  class  are  customarily  referred  to  as  cases  which 
raise  a  Federal  question. 

172.  Cases  Raising  a  Federal  Question — ^History. — 

The  paragraph  provides  that  the  District  Court  shall  hare 
original  jurisdiction  of  all  suits  of  a  civil  nature  at  common 
law  or  in  equity,  when  the  matter  in  controversy  exceeds, 
exclusive  of  interest  and  costs,  the  sum  or  value  of  $3,000. 
and  arises  under  the  Constitution  or  laws  of  the  United  States 
or  treaties  made  or  which  shall  be  made  under  their  author- 
ity. No  similar  provision  is  to  be  found  in  the  original 
Judiciary  Act.    It  first  made  its  appearance  in  the  amend- 
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ment  of  1875.  Prior  to  that  time  such  suits,  unless  the 
parties  were  of  diverse  citizenship  or  unless  the  controversy 
itself  was  one  of  a  special  class,  jurisdiction  over  which  had 
been  conferred  upon  the  Circuit  Courts  had  to  be  brought 
before  a  State  tribunal. 

173.  What  Cases  Raise  a  Federal  Question?— The 

Supreme  Court  has  said  that  'Vhen  it  appears  that  some 
title,  right,  privilege  or  immunity  on  which  the  recovery 
depends  will  be  defeated  by  one  construction  of  the  Con- 
stitution or  a  law  of  the  United  States,  or  sustained  by  the 
opposite  construction/'  the  case  is  one  arising  under  the 
Constitution  or  laws  of  the  United  States  within  the  mean- 
ing of  that  term  as  used  in  the  Act  of  1875,  otherwise  not.^ 

174.  Existence  of  Federal  Question  Must  Appear 
From  Plaintiff's  Statement  of  His  Own  Case. — Where 

the  only  ground  of  jurisdiction  is  the  existence  of  the  Fed- 
eral question,  that  there  is  such  question  must  appear  from 
the  plaintiffs  statement  of  his  own  case,  in  his  declaration 
or  bill.  There  may  be  many  cases  in  which  a  plaintiff  so 
setting  up  his  claim  does  not  state,  and  cannot  state,  that 
it  arises  under  any  Federal  law.  The  case  may  actually 
turn  upon  a  Federal  question.  In  the  end  that  may  be  the 
only  thing  decided,  yet  under  the  authorities  it  may  not  be  a 
case  arising  under  the  Constitution  or  laws  of  the  United 
State  in  such  sense  that  the  District  Court  will  have  jurisdic- 
tion over  it. 

For  example — a  defendant  gives  his  promissory  note  to  the 
plaintiff  and  does  not  pay  it.  When  the  plaintiff  demands 
payment  the  defendant  asserts  that  the  note  was  given  in 
furtherance  of  a  combination  to  restrain  interstate  trade  or 
to  monopolize  that  trade  in  violation  of  the  Sherman  Anti- 
Trust  Act.  He  frankly  tells  the  plaintiff  he  will  not  pay  it 
and  that  he  will,  on  the  ground  stated,  defend  any  suit 
brought  against  him.    The  plaintiff  cannot  bring  such  a  ca»e 

« Starln  vs.  New  York,  115  U.  S.  248. 
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in  the  Federal  Courts  on  the  ground  that  a  Federal  ques- 
tion is  involved.  His  statement  of  his  own  cause  of  action 
will  show  nothing  more  than  that  the  defendant  is  indebted 
to  him  on  the  promissory  note  and  has  not  paid  him.  'So 
possible  question  under  the  Constitution,  laws  or  treaties  of 
the  United  States  is  raised. 

175.  Plaintiff  Cannot  Show  Existence  of  Federal 
Question  by  Alleging  What  Defenses  Will  Be.— The 

plaintiff  cannot  give  jurisdiction  by  alleging  that  the  defend- 
ant sets  up,  or  will  set  up,  by  way  of  defense,  rights  or  pre- 
tensions which  turn  upon  a  Federal  question.  The  Supreme 
Court  says  "where  diversity  of  citizenship  does  not  exist,  a 
suit  can  only  be  maintained  in  the  Circuit  Court  of  the 
United  States  on  the  ground  that  it  arises  under  the  Con- 
stitution or  laws  of  the  United  States,  and  it  does  not  so 
arise  unless  it  really  and  substantially  involves  a  controversy 
as  to  the  effect  or  construction  of  ,the  Constitution  or  some 
law  or  treaty  of  the  United  States  on  the  determination 
whereof  the  result  depends.  This  must  appear  from  plain- 
tiff's statement  of  his  own  claim,  and  cannot  be  aided  by 
allegations  as  to  defenses  which  may  be  interposed."^ 

The  construction  of  the  statement  is  for  the  Courts.  If 
they  do  not  see  that  it  raises  a  Federal  question  the  fact 
that  the  defendant  thinks  that  such  question  is  raised  is 
immaterial.^ 

176.  Court  Ha43  Jurisdiction  if  Plaintiff  in  Good 
Faith  Sets  Up  a  Federal  Question.— If  there  is  a  Federal 

question  actually  in  the  case,  that  is  to  say,  if  the  plaintiff 
in  good  faith  sets  up  one  as  the  basis  of  his  claim,  then  the 
Federal  Court  has  jurisdiction.  It  is  immaterial  that  other 
(luestions  are  also  involvod.^  It  makes  no  difference  that  in  the 
end  the  case  is  determined  upon  some  other  issue;  precisely 

» Devine  vs.  Los  Angeles,  202  U.  S.  313. 

» N.  J.  Central  R.  Co.  vs.  Mills,  113  U.  S.  257. 

>  R.  R.  Co.  vs.  Mississippi,  102  U.  S.  135. 
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as  it  makes  no  difference  that  the  judgment  or  decree  may  be 
for  less  than  the  jurisdictional  amoxmt.^ 

177.  Whoever  in  a  State  Court  Unsuccessfully 
Relies  Upon  the  Constitution,  Treaties  or  Laws  of  the 
United  States,  May  Carry  the  Question  to  the  Supreme 

Court. — A  plaintiff  cannot  give  jurisdiction  to  a  Federal 
Court  by  anticipating  in  his  complaint  the  raising  by  the 
defendant  of  a  Federal  question.  He  can,  however,  usu- 
ally secure  an  ultimate  ruling  upon  it  by  a  Court  of  the 
United  States.  After  the  case  has  been  fought  through  to  the 
highest  State  Court  having  jurisdiction  of  it,  and  the  Federal 
question  has  been  there  decided  adversely  to  his  contention; 
he  can  carry  the  controversy  to  the  Supreme  Court  by  writ 
of  error.  With  such  proceedings  we  are  not  now  concerned. 
We  are  considering  the  original  jurisdiction  of  the  District 
Court  and  that  alone.  The  books  are  full  of  cases  in  which 
the  existence  of  the  Federal  question  is  one  of  the  matters  of 
dispute.^  It  will  profit  little  to  discuss  their  details.  Some- 
times a  question  so  clearly  arises  under  some  Federal  law  or 
under  some  provision  of  the  Constitution  as  to  make  it 
impossible  seriously  to  question  the- jurisdiction  of  the  Fed- 
eral Court.  Unless  that  be  so,  before  assimiing  that  a  case 
raises  a  Federal  question,  it  will  be  expedient  to  consider 
carefully  the  authorities  and  their  bearing  on  its  particular 
facts. 

178.  Federal  Court  May  Have  Jurisdiction  Whether 
the  Case  Arises  Under  the  Constitution,  the  Laws 
or  the  Treaties  of  the  United  States. — The  clause  of  the 

first  paragraph  of  section  24  of  the  Judicial  Code  now  under 
consideration  includes  cases  arising  under 

(a)  The  Constitution  of  the  United  States. 

(&)  A  law  of  the  United  States. 

(c)  A  treaty  of  the  United  States. 

»  City  RaUway  Co.  vs.  Citizens  R.  R.  Co.,  166  U.  S.  562. 
*  City  RaUway  Co.  vs.  Citizens  R.  R.  Co.,  166  U.  S.  562. 
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In  Cohens  vs.  Virginia,  Chief  Justice  Mabshall  de- 
clared that  a  case  arises  under  the  Constitution  or  a  law 
of  the  United  States  whenever  its  correct  decision  depends 
on  the  construction  of  either.^  The  same  test  will  deter- 
mine whether  it  arises  under  a  treaty. 

179.    Cases  Arising  Under  the  Constitution. — One 

individual  may,  through  official  position  or  otherwise,  be 
so  placed  that  he  can  prevent  another  from  exercising 
some  constitutional  right  The  injured  party  may,  if  the 
amount  in  controversy  is  sufficient,  sue  the  wrongdoer,  in  the 
District  Court  of  the  United  States,  on  the  ground  that  the 
case  arises  under  the  Constitution.  For  example,  the  right 
to  vote  for  a  member  of  the  House  of  Bepresentatives  of  the 
United  States  is  one  given  by  the  Constitution.  It  is  true 
that  the  Constitution,  in  giving  the  right,  confines  it  to  those 
persons  who  are  qualified,  by  the  laws  of  the  State  in  which 
they  live,  to  vote  for  the  members  of  die  most  numerous 
branch  of  its  legislature;  neverdieless,  the  right  to  vote  for 
a  member  of  Congress  is  a  right  derived  from  the  Constitu- 
tion. An  election  officer  who  improperly  prevents  a  person 
so  entitled  to  vote  from  casting  his  ballot  may  be  sued  in  the 
District  Court  of  the  United  States.^ 

Perhaps  the  most  numerous  class  of  cases  which  are  said 
to  arise  under  the  Constitution  are  those  in  which  the  plain- 
tiff claims  that  the  obligation  of  a  valid  contract  with  him  is 
being  impaired,  or  that  he  is  being  deprived  of  his  life, 
liberty  or  property  without  due  process  of  law,  or  is  being 
denied  the  equal  protection  of  the  laves.  The  prohibition 
against  such  impairment  or  deprivation  is  directed  solely 
at  State  action.  It  has  no  reference  to  what  individuals 
may  do,  and,  in  order  to  show  that  a  case  of  this  class 
arises  under  the  Constitution  of  tite  United  States  the  plain- 
tiff must  allege  that  the  defendant  is  acting  imder  color  of 
some  State  law.  Such  is  the  case  where  a  railroad  company 
sets  up  that  some  legislative  Act  or  some  proceeding  of  a 

^6  Wheaton,  379. 

^  Wiley  vs.  Sinkler,  179  U.  S.  61. 
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public  service  oommission  acting  under  authority  of  such 
an  act,  is  depriving  it  of  its  property  without  due  com- 
pensation, by  requiring  it  to  perform  public  service  at  a 
rate  so  unremunerative  as  to  cause  practical  confiscatiou.^ 
The  District  Court  has  jurisdiction  where  a  public  service 
corporation  complains  that  a  municipality,  acting  under  the 
authority  of  State  legislation,  is  taking  steps  which  impair 
the  obligation  of  a  contract  validly  entered  into  with  it  at 
some  previous  time.* 

It  will  serve  no  good  purpose  to  give  further  illustrations 
of  this  particular  class  of  questions.  The  one  distinction 
already  mentioned  must  be  kept  steadily  in  mind ;  viz,  that 
where  one  seeks  redress  for  the  breach  of  some  prohibition 
which  the  Constitution  imposes  upon  the  States,  he  must 
show  that  the  act  of  which  he  complains  is  being  done  under 
color  of  State  law,  but  where  he  is  being  deprived  of  some 
positive  privilege  or  immunity  conferred  upon  him  by  the 
Constitution,  it  is  immaterial  whether  the  State  is  or  is  not 
involved. 

180.  Oases  Arising  Under  a  Law  of  the  United 

States. — ^There  are  many  cases  which  arise  under  some  act 
of  Congress.  Thus,  any  suit  which  seeks  to  assert  a  right 
given  by  the  Intewrtate  Commerce  Act,  is  clearly  one  arising 
under  the  laws  of  the  United  States.^ 

The  liability  of  the  stockholders  of  a  national  bank,  which 
has  gone  into  liquidation,  to  the  creditors  of  the  bank  is  one 
which  is  created  by  the  laws  of  the  United  States ;  a  suit  by 
a  creditor  to  enforce  such  liability  is  therefore  a  suit  arising 
under  tjiem. 

181.  Suits  Upon  Official  Bonds  of  Officers  of  the 
United  States  or  Upon  Bonds  Taken  in  the  Course  of 
Judicial  Proceedings  in  the  United  States  Courts. — 

In  a  series  of  cases,  the  United  States  Supreme  Court  has  held 

« Willcox  vs.  ConsoUdated  Gas  Co.,  212  V.  S.  19. 
•  Vicksburg  vs.  Vicksburg  Water  Works  Co.,  202  U.  S.  453. 
'  Macon  Grocery  Co.  vs.  Atlantic  Coast  Line  R.  R.  Co.,  215  U.  S.  501. 
» Wyman  vs.  WaUace,  201  U.  S.  230. 

0 
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that  suits  by  private  individuals  upon  the  official  bonds  of 
United  States  marshals  or  clerks  of  Courts  are  cases  aris- 
ing under  the  laws  of  the  United  States.^ 

It  is  dear  that  the  Federal  Courts  have  jurisdiction  of 
suits  brought  upon  supersedeas,  injunction  or  attachment 
bonds  taken  in  proceedings  before  them.^ 


182.  Suits  Against  United  States  Officers  for  Acts 
Done  Under  Color  of  Their  Office. — When  a  United  States 

officer  is  sued  for  something  which  he  did  under  color  of  his 
official  duties,  the  case  is  one  which  arises  under  the  laws  of 
the  United  States.  Thus^  when  suit  is  brought  against  a 
United  States  Marshal  for  seizing  goods  under  an  execution 
from  a  United  States  Court,  the  case  so  arises,^  at  least,  if 
the  declaration  shows  upon  its  face  that  when  the  defendant 
did  that  for  which  he  is  sued  he  was  acting  or  claiming  to 
act  in  his  official  capacity.^ 

183.  Whenever  a  Federal  Corporation  is  a  Party 
the  Case  Arises  Under  the  Laws  of  the  United  States. — 

Whenever  a  corporation  created  by  Federal  law  is  a  party  to 
an  action,  the  case  arises  under  a  law  of  the  United  States. 
It  was  so  ruled  many  years  ago^  and  is  still  the  unquestioned 
law, 

184.  Statutory  Exception  of  National  Banks. — Con- 
gress has  declared  that  national  banks  shall,  for  purposes 
of  actions  by  or  against  them,  be  held  to  be  citizens  of 
the  States  in  which  they  are  respectively  located.  Suits  by 
or  against  a  national  bank  cannot  be  brought  in  the  Federal 

Courts  unless  they  could  have  been  brought  by  or  against  it 
had  it  been  a  corporation  incorporated  under  the  laws  of  the 
State  in  which  it  is  located.* 

'  Howard  vs.  I'nlted  States,  184  U.  S.  676. 

» r^mb  vs.  Ewlng,  54  Fed.  269 ;  Leslie  vs.  Brown,  90  Fed.  171. 

>  Bock  vs.  Perkins,  139  T^.  S.  628. 

'  Sonuentheil  vs.  Moerlein  Brewing  Co.,  172  U.  S.  404. 

>  Osborn  vs.  United  States  Bank,  9  Wheat  738. 
*  Judicial  Code,  sec.  24,  par.  16. 
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It  should  be  borne  in  mind,  however,  that  this  legislation 
does  not  apply  to  receivers  of  such  banks.  They  may, 
because  they  are  officers  of  the  United  States,  sue  in  the 
Federal  Courts  irrespective  of  the  amount  in  controversy. 
In  the  Circuit  Court  for  the  Western  District  of  Pennsylvania 
a  receiver  of  a  national  bank  brought  suit  for  about 


185.  Cases  Arising  Under  a  Treaty  of  the  United 

States. — To  give  jurisdiction  to  the  Courts  of  the  United 
States  on  the  groiind  that  the  case  is  one  arising  iinder  a 
treaty  of  the  United  States,  plaintiff's  right,  as  stated  by  him, 
must  depend  upon  the  construction  or  application  of  some 
provbion  of  the  treaty.  There  have  been  a  few  instances 
in  which  it  has  been  asserted  that  such  a  case  existed.  In 
scarcely  any  of  them  have  the  Courts  held  that  it  did.  Thus, 
for  illustration,  a  plaintiff  claimed  that  he  had  succeeded 
to  the  rights  of  one  who  had  obtained  a  valid  grant  of  land 
from  the  Spanish  Governor  of  Louisiana  and  that  by  the 
treaty  with  France  by  which  Louisiana  was  ceded  to  the 
United  States,  the  latter  bound  itself  to  respect  the  grants 
theretofore  made  by  the  Spanish  or  French  Governments,  and 
that  the  defendants  were  in  wrongful  possession  of  the  land 
and  would  not  surrender  it.  The  Supreme  Court  said  that 
there  was  involved  no  question  as  to  the  construction  of  the 
treaty  or  its  application.  The  only  question  in  the  case  even 
remotely  connected  with  the  treaty  was  one  of  fact  as  to 
whether  the  plaintiff's  ancestor  had  ever  received  a  grant 
which  under  the  laws  and  regulations  of  the  province  of 
Louisiana  was  valid  when  it  was  made.  Such  inquiry  raised 
no  question  under  the  treaty.^ 

186.  Cases  involving  a  Federal  Question  and  Not 
Dependent  Upon  the  Amount  in  Controversy. — There 

are  twenty-four  paragraphs  of  section  24  devoted  to  an 
enumeration  of  cases  arising  under  the  Constitution,  laws 
or  treaties  of  the  United  States  or  in  which  the  national  or 

'Murray  vs.  Chambers,  151  Fed.  142. 

*  Muse  vs.  Arlington  Hotel  Co.,  168  U.  S.  430. 
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official  character  of  some  of  the  parties  involved  brings  the 
controversy  within  the  constitutional  grant  of  judicial  power 
to  the  United  States.  In  none  of  these  does  the  jurisdiction 
of  the  District  Court  in  anywise  depend  upon  the  amount  in 
controversy.  It  will  not  be  necessary  here  to  say  a  great  deal 
about  any  of  them. 

187.  Subjects   Already   Discussed. — The   criminal, 

penal  and  quasi-penal  jurisdiction  of  the  District  Court  as 
conferred  by  paragraphs  2,  3  and  9  has  already  been  suffi- 
ciently discussed,  as  has  the  power  to  hear  and  determine 
claims  against  the  United  States  given  by  paragraph  20,  and 
the  right,  exclusive  of  the  State  Courts  and  concurrent  with 
the  Supreme  Court^  to  take  cognizance  of  suits  against  con- 
suls and  vice-consuls  granted  by  paragraph  18. 

188.  Subjects   Not   to    Be   Here   Discussed. — The 

admiralty,  patent,  copyright,  trade-mark  and  bankruptcy 
jurisdiction  as  conferred  by  paragraphs  3,  7  and  19  can  be 
most  profitably  studied  in  connection  with  the  substantive 
law  of  those  topics. 

189.  Cases  Under  the  Revenue  and  Postal  Laws. — 

Two  of  the  paragraphs  of  this  section,  viz,  5  and  6,  give 
jurisdiction  over  cases  arising  under  the  internal  revenue, 
the  customs  and  the  postal  laws.  Closely  related  to  these  is 
the  grant  of  jurisdiction  contained  in  paragraph  10  over  suits 
by  assignees  of  debentures  for  draw-backs  of  duty  against 
previous  holders  of  such  debentures. 

By  section  80  of  the  Act  to  E^gulate  the  Collection  of 
Duties  on  Imports  and  Tonnage,^  it  was  provided  that  an 
importer  of  dutiable  goods  might  under  regulations  therein 
prescribed  receive  a  debenture  for  the  amount  of  draw-badt 
to  which  he  might  become  entitled  upon  the  re-export  of  such 
goods.  Such  debentures  were  often  used  by  the  holder  for 
the  purpose  of  raising  money.    If  any  question  arose  upon 

*  March  2,  1799,  1  Stat.  687. 
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such  assignment,  it  was  desirable  that  the  case  should  be  tried 
in  the  United  States  Court.  I  do  not  find  reference  by  any 
of  the  annotators  of  the  statutes  to  a  decision  under  this 
grant  of  jurisdiction.  It  is  probably,  therefore,  of  small 
practical  importance. 

190.   Ca.ses  Concerning  Government  Interest  in  Land. 

— ^The  21st  and  25th  paragraphs  are  intended  to  give  to  the 
IFnited  States  Courts  jurisdiction  of  some  cases  in  which 
the  United  States  is  concerned  as  a  landlord.  The  2l8t 
paragraph  refers  to  suits  to  restrain  the  unlawful  enclosure 
of  public  lands.  As  the  United  States  will  in  all  such  cases 
be  the  complainant,  the  special  grant  of  jurisdiction  would 
be  unnecessary  except  that  the  paragraph  also  provides  that 
service  of  process  may  be  had  upon  any  agent  or  employee 
having  charge  or  control  of  the  enclosure.  The  25th  para- 
graph gives  the  District  Court  jurisdiction  of  any  suit  brought 
by  a  co-tenant  of  the  United  States  for  a  partition  of  lands 
held  in  joint  tenancy  or  tenancy  in  common,  and  grants  a 
like  privilege  to  the  United  States.  Such  suit  must  be  brought 
in  the  district  in  which  the  land  lies. 


191.  Jurisdiction  for  the  Protection  of  Aliens  and 

Indians. — The  17th  paragraph  gives  jurisdiction  of  a  suit 
by  an  alien  for  a  tort  in  violation  of  the  law  of  nations 
or  of  a  treaty  of  the  United  States,  and  the  24th  of  all  actions, 
suits  or  proceedings  involving  the  right  of  anyone  with  Indian 
blood  to  an  allotment  of  land  under  law  or  treaty. 

192.  Jurisdiction  for  the  Protection  of  the  Priv- 
ilege and  Lnmunities  of  Citizens  of  the  United  States. — 

Paragraphs  11,  12,  13,  14  and  15  give  the  District  Courts 
power  to  take  cognizance  of  suits  authorized  by  Federal  law 
to  protect  or  vindicate  the  rights  and  privileges  of  citizens 
of  the  United  States.  Only  one  portion  of  these  statutes  ante- 
date the  Civil  War,  and  that  is  the  part  of  paragraph  11, 
which  authorizes  the  District  Court  to  take  jurisdiction  of 
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suits  brought  by  any  person  to  recover  damages  for  any 
injury  to  his  person  or  property  on  account  of  an  act  done 
by  him  under  law  of  the  United  States  for  the  protection  or 
collection  of  its  revenues.  This  is  substantially  the  pro- 
vision in  section  2  of  the  famous  Force  Bill,  passed  in  view 
of  the  threatened  nullification  by  South  Carolina  of  the  tariff 
of  1828.^  It  was  a  part  of  Gen.  Jackson's  answer  to  that 
State. 

The  other  provisions  all  originated  subsequently  to  the 
Civil  War.  They  are  intended  more  effectually  to  secure 
the  rights  guaranteed  by  the  13th,  14rth  and  15th  amend- 
ments. The  15th  section  gives  jurisdiction  over  suits  at 
law  or  in  equity  authorized  by  law  to  be  brought  by  any 
person  to  redress  the  deprivation,  under  color  of  any  law, 
statute,  ordinance,  regulation,  custom  or  usage  of  any  State, 
of  any  right,  privilege  or  immunity,  secured  by  the  Constitu- 
tion of  the  United  States,  or  of  any  right  secured  by  any  of 
its  laws  providing  for  equal  rights  of  its  citizens,  or  of  aU 
persons  within  its  jurisdiction.  It  was  under  this  proviso 
ion  that  suits  were  brought  by  some  colored  citizens  of  Amie 
Arundel  County  residing  in  Annapolis  against  registers 
of  voters  of  that  city  who,  acting  under  the  terms  of  a 
State  law,  had  refused  them  registration.  Judge  Mobris 
upheld  the  jurisdiction  of  the  Court  and  awarded  damages  to 
the  plaintiffs.^ 

193.  Jurisdiction  for  Enforcing  Rights  Under  the 
Laws  Regulating  Commerce,  the  Immigration  of 
Aliens  and  Protecting  Trade  and  Commerce  Against 
Restraints  and  Monopolies. — ^Paragraph  8  confers  upon 
the  District  Court  jurisdiction  over  all  suits  and  proceedings 
arising  under  any  law  regulating  commerce.  Under  this 
head  are  included  suits  brought  for  deaths  or  personal  injure 
ies  under  the  Employer's  Liability  Act  of  April  22,  1908. 

*  Act  March  2,  1833. 

"Anderson  vs.  Myers,  182  Fed.  223. 
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Section  22  confers  like  jurisdiction  of  suits  or  proceed- 
ings arising  under  any  law  regulating  the  immigration 
of  aliens  or  under  the  contract  labor  laws,  and  section  23  of 
all  suits  and  proceedings  arising  under  any  law  to  protect 
trade  and  commerce  against  restraints  and  monopolies. 

194.    Jurisdiction  of  Certain  Proceedings  Under  the 

National  Banking  Acts. — Paragraph  16  gives  jurisdic- 
tion of  proceedings  by  the  United  States  or  of  its  oflScers 
against  national  banking  associations  and  for  winding  up  the 
affairs  of  such  banks,  and  of  suits  brought  by  a  national  bank 
to  enjoin  the  Comptroller  of  the  Currency  or  any  receiver 
acting  under  his  direction. 
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CHAPTER  Vm. 

DIVERSITY  OF  CITIZENSHIP. 

195.  Suits  Which  May  Be  Brought  in  the  Federal 
Courts  Because  of  the  State  or  National  Character  of 
the  Parties  to  Them. — We  have  seen  that  a  suit  of  a  civil 

nature  at  law  or  in  equity  in  which  upwards  of  $3,000  is  in 
controversy  may  be  brought  in  a  District  Court  of  the  United 
States  no  matter  what  may  be  the  nationality  or  citizenship 
of  any  of  the  parties,  provided  it  arises  under  the  Constitu- 
tion, the  laws  or  the  treaties  of  the  United  States.  We  have 
now  to  consider  those  suits  which  may  be  there  instituted 
because  there  are  certain  kinds  of  diversity  of  citizenship 
or  nationality  between  the  opposing  parties.  WTien  such 
diversity  of  citizenship  exists,  the  Courts  of  the  United 
States  will  have  jurisdiction,  although  the  dispute  does  not 
involve  any  Federal  question.  Jurisdiction  so  arising  is 
commonly  spoken  of  as  that  dependent  upon  diversity  of 
citizenship;  but  not  every  kind  of  such  diversity  sufEces 
to  make  the  controversy  one  of  Federal  cognizance. 

196.  What  Kinds  of  Diverse  Citizenship  Are  Con- 
stitutionally Sufficient  to  Give  Jurisdiction  to  the  Fed- 
eral Courts. — The  Constitution  declares  that  the  judicial 
power  of  the  United  States  shall  extend,  among  other  mat- 
ters, to  (a)  "controversies  between  a  State  and  citizens  of 

another  State;"  (b)  "between  citizens  of  different  States" 
*  *  *  and  (c)  "between  a  State  and  the  citizens  thereof  and 
foreign  States,  citizens  or  subjects."^  It  is  only  when  some 
one  of  the  kinds  of  diversity  of  citizenship  or  nationality  so 
enumerated  exists  that  a  controversy  may  on  that  ground  be 
brought  into  the  Courts  of  the  United  States. 

197.  District  Courts  Have  No  Jurisdiction  of  Suits 
Between  a  State  and  Citizens  of  Another  State  or 

Aliens. — Subject  to  the  limitations  imposed  by  the  Eleventh 
Amendment,  which  "recalled"  the  decision  of  the  Supreme 

*  Constitution,  Art.  3,  sec.  2. 
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Court  in  Chiaholm  vs.  Gteorgia,^  the  Supreme  Court  has 
original  jurisdiction  of  all  suits  of  a  civil  nature  to  which  a 
State  is  a  party.  This  jurisdiction  is  exclusive,  except  as  to 
controversies  between  a  State  and  its  citizens,  or  between  a 
State  and  citizens  of  other  States  or  aliens,  in  which  cases 
the  Supreme  Court  has  original  jurisdiction  concurrent  with 
the  Courts  of  the  States,  but  not  with  the  District  Courts. 

198.  District   Courts   May   Have  Jurisdiction  of 
Suits   Between   Citizens   of   Different   States. — Suits 

between  citizens  of  different  States  are  expressly  within  the 
grant  of  judicial  power  to  the  United  States  and  by  the 
Judicial  Code  original,  but  not  exclusive,  jurisdiction  of 
such  suits  when  upwards  of  $3,000  is  in  controversy  is  con- 
ferred upon  the  District  Courts.^ 

199.  What   Does   the    Constitution    Mean    by    a 

*' State"? — In  the  second  section  of  the  third  article  of  the 
Constitution  declaring  the  extent  of  the  judicial  power  of 
the  United  States,  the  word  "State"  is  used  either  in  the 
lingular  or  in  the  plural  eight  times.  In  one  of  these  it  is 
preceded  by  the  limiting  adjective  "foreign;"  in  the  other 
seven  it  is  unqiialified.  It  was  early  settled  that  when  the 
Constitution  speaks  of  a  State  it  means  a  State  of  the 
American  Union  unless  the  context  clearly  shows  that  another 
meaniiig  is  intended.^  Citizenship  which  is  neither  of  a 
State  of  the  Union  or  of  some  foreign  country  cannot  give 
jurisdiction  to  the  Courts  of  the  United  States.  A  citizen 
of  the  District  of  Columbia  or  of  one  of  the  territories  is, 
accordingly,  not  a  citizen  of  a  State.  Suits  to  which  he  is  a 
party  may  not  be  brought  in  the  Federal  Courts  if  the  juris- 
diction of  those  Courts  is  invoked  solely  on  the  ground  of 
diverse  citizenship.^ 


»2  DaUas,  419. 

^Judicial  Code,  sec.  24,  par.  1,  cl.  b. 

*  Hepburn  vs.  Elzey,  2  Cranch,  445. 

•  Hepburn  vs.  Elzey,  supra;  Corporation  of  New  Orleans  vs.  Winter, 
1  Wheat.  92. 
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200.  What  Makes  One  a  Citizen  of  a  State?— To  be  a 

citizen  of  a  particular  State  one  must  be  a  citizen  of  the 
United  States  by  birth  or  naturalization,  and  he  must  at  one 
time  have  been  an  actual  resident  of  the  State  in  question 
with  intent  at  the  time  of  such  residence  to  make  it  either 
his  permanent  home  or  his  home  for  an  indefinite  period. 

201.  Citizenship  Not  Synonymous  With  Residence. 

— ^Residence  in  a  State  does  not  necessarily  make  one  a  citi- 
zen of  it.  It  follows  that  the  statement  that  one  is  a  resident 
of  a  particular  State,  is  not  equivalent,  in  its  legal  effect  to 
the  all^ation  that  he  is  a  citizen  of  that  State. 

A  plaintiff  was  described  as  a  resident  of  Ohio  in  the 
County  of  Richland.  The  Supreme  Court  held  that  this  was 
Eot  a  sufficient  allegation  that  he  was  a  citizen  of  Ohio.^ 

202.  Citizenship  Not  Dependent  Upon  Length  of 

Residence. — It  does  not  require  any  particular  time  to 
make  one  who  is  already  a  citizen  of  the  United  States,  a 
citizen  of  a  State  into  which  he  moves.  Doubtless  he  may 
become  a  citizen  of  such  State  as  soon  as  he  has  taken  up 
residence  therein  with  intent  to  make  it  his  permanent  home 
or  his  home  for  an  indefinite  period.  This,  of  course,  does 
not  mean  that  he  will  be  entitled  to  vote  in  tJiat  State  before 
he  has  lived  in  it  the  length  of  time  prescribed  by  its  Con- 
stitution or  laws  as  a  qualification  for  suffrage.  One  may 
be  a  citizen  without  having  the  right  to  vote;  for  example, 
a  woman  is  a  citizen,  although  in  many  States  she  can  not 
vote. 

203.  Citizenship  Dependent  Upon  Intent  to  Acquire 

Domicile. — While  one  may  become  a  citizen  of  a  State  so 
soon  as  he  moves  into  it,  he  does  not  become  a  citizen  no 
matter  how  long  he  remains  in  it,  unless  when  he  comes 
into  it,  or  at  some  subsequent  period  he  in  good  faith  forms 
an  intention  to  take  up  his  domicile  therein. 

*Ne€l  vs.  Pennsylvania  Company,  157  U.  S.  153. 
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Thus,  one  Gilmer,  tiben  a  citizen  of  Alabama,  had  a  suit 
in  the  State  Courts  of  tliat  State  against  the  members  of  the 
£rm  of  Josiah  Morris  &  Co.  They  also  were  citizens  of  Ala- 
bama, He  lost  his  case.  The  decision  below  was  affirmed 
by  the  Supreme  Court  of  the  State  on  the  27th  of  January, 
1886.  Shortly  thereafter  he  went  to  Tennessee.  In  the 
following  September,  he  brought  suit  in  the  Circuit  Court 
of  the  United  States  for  the  Middle  District  of  Alabama 
against  the  same  defendants;  ailing  that  he  was  a  citizen 
of  Tennessee.  In  May  or  June,  1887,  he  came  back  to  Mont- 
gomery, Alabama,  with  the  intent  to  reside  there  perma- 
nently. There  were  other  facts  shown  which  satisfied  the 
Supreme  Court  that  he  had  gone  to  Tennessee  for  no  other 
purpose  than  that  of  bringing  the  suit,  intending  to  return 
to  Alabama  so  soon  as  he  could  without  imperilling  his  stand- 
ing as  a  plaintiff  in  the  United  States  Court.  The  Court  held 
that  upon  the  evidence  it  could  '^not  resist  the  oonviction  that 
the  plaintiff  had  no  purpose  to  acquire  a  domicile  or  settled 
home  in  Tennessee,  and  that  his  sole  object  in  removing  to 
that  State  was  to  place  himself  in  a  situation  to  invoke  the 
jurisdiction  of  the  Circuit  Court  of  the  United  States.  He 
went  to  Tennessee  without  any  present  intention  to  remain 
there  permanenUy  or  for  an  indefinite  time,  but  with  a  present 
intention  to  return  to  Alabama  as  soon  as  he  could  do  so 
without  defeating  the  jurisdiction  of  the  Federal  Court  to 
determine  his  new  suit.  He  was,  therefore,  a  mere  sojourner 
in  the  former  State  when  his  suit  was  brought."  His  case 
was  within  the  rule  that  "if  the  removal  be  for  the  purpose 
of  committing  a  fraud  upon  the  law  and  to  enable  the  party 
to  avail  himself  of  the  jurisdiction  of  the  Federal  Courts 
and  that  fact  be  made  out  by  his  acts,  the  Court  must  pro- 
nounce that  his  removal  was  not  with  the  bona  fide  intention 
of  changing  his  domicile,  however  frequent  and  public  his 
declarations  to  the  contrary  may  have  been."^ 

204.    Motive  for  Change  of  Domicile  Immaterial. — 

There  is  a  distinction  here  which  must  riot  be  lost  sight  of. 
» Morris  vs.  Gilmer,  129  U.  S.  315. 
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If  the  change  of  residence  and  domicile  is  actually  made,  the 
motive  or  combination  of  motives  inducing  the  party  to 
make  it  is  not  material.  It  may  be  that  he  has  moved  from 
one  State  to  another  for  the  purpose  of  qualifying  himself 
to  bring  his  case  in  the  Federal  Courl  If  the  removal 
was  with  the  bona  fide  intention  of  taking  up  his  permanent 
domicile  in  the  new  State  he,  so  soon  as  he  arrives  there, 
becomes  a  citizen  of  it;  and  his  right  to  sue  is  a  "legitimate, 
constitutional  and  legal  consequence  not  to  be  impeached  by 
the  motive  of  his  removal."^ 

205.  A  State  is  Not  a  Citizen. — ^It  would  seem  from  the 
nature  of  the  case,  as  well  as  from  the  language  of  the  Con- 
stitution and  of  the  Judiciary  Act,  to  be  sufficiently  plain 
that  a  State  is  not  a  citizen  within  the  meaning  here  intended. 
The  Supreme  Court  had,  however,  to  decide  the  point. 

The  State  of  Alabama  brought  suit  against  the  Postal 
Cable  and  Telegraph  Co.  for  taxes  alleged  to  be  due  by  it. 
There  was  the  necessary  jurisdictional  amount  involved. 
The  defendant  removed  the  case  to  the  Circuit  Court  of  the 
United  States  for  the  Middle  District  of  Alabama,  where  the 
State  won  its  suit,  recovering  judgment  for  nearly  $4,000. 
The  defendant  appealed  to  the  Supreme  Court  of  the  United 
States.  The  latter  held  tha:t,  as  the  State  was  not  a  citizen, 
the  case  was  improperly  removed  into  the  Federal  Court  It 
reversed  the  judgment,  and  remanded  the  cause  to  the  Circuit 
Court  with  instructions  to  send  it  back  to  the  State  Court. 
It  imposed  the  costs,  both  in  the  Circuit  and  the  Supreme 
Courts,  on  the  Telegraph  Company  because  it  had  improperly 
removed  the  suit.^ 

This  case  illustrates  the  vigor  with  which  the  Supreme 
Court  represses  any  attempt  to  extend  the  jurisdiction  of  the 
Courts  of  the  United  States  bevond  the  limits  fixed  bv  the 
statutes.  Apparently  both  parties  were  willing  that  the  case 
should  be  finally  disposed  of  in  the  Federal  Courts.  The 
Supreme  Court  none  the  less  held  that  they  had  no  jurisdic- 
tion. 

*  Briggs  vs.  French,  4  Fed.  Cases,  117. 

*  Postal  Telegraph  Cable  Co.  vs.  Alabama,  155  U.  S.  482. 
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206.  Diverse  CitizenBhip  Does  Not  Exist  Unless 
Every  Plaintiff  is  of  Different  Citizenship  From  Any 

Defendant. — One  of  the  most  interesting,  as  well  as  prac- 
tically important^  questions  in  the  law  of  jurisdiction  as 
dependent  upon  diverse  citizenship,  is  as  to  the  status  of 
corporations.  It  is  impossible  to  imderstand  the  history  of 
the  law  in  this  connection,  without  bearing  in  mind  that  the 
Supreme  Court  early  held  that  diverse  citizenship  does  not 
exist  unless  every  plaintiff  is  a  citizen  of  a  different  State 
from  that  of  any  defendant,  or,  as  the  same  rule  is  other- 
wise expressed,  jurisdiction  on  the  ground  of  diverse  citizen- 
ship cannot  be  sustained  unless  every  plaintiff  is  entitled  to 
sue  every  defendant.^  It  is  sufficient  here  to  state  the  rule. 
It  will  be  more  fuUy  discussed  later. 

207.  Citizenship  of  Corporations. — Corporations  are 

continually  suing  and  being  sued  in  the  United  States  Courts. 
In  many  cases,  the  only  ground  of  jurisdiction  is  the  diversity 
of  citizenship,  yet,  from  many  important  standpoints,  corpo- 
rations are  not  citizens.  How  is  it,  that  if  they  are  not,  the 
Federal  Courts,  on  the  ground  of  diverse  citizenship,  take 
jurisdiction  of  suits  by  or  against  them?  The  explanation 
requires  the  telling  of  a  somewhat  long  story. 

208.  Federal  Jurisdiction  Because  of  Diversity  of 
Citizenship  in  Suits  to  Which  Corporations  Are  a  Party 
Based  on  Legal  Fiction. — It  has  been  said  that  with  one 
exception  Federal  Courts  have  never  extended  their  jurisdic- 
tion by  resort  to  a  legal  fiction,  although  in  other  countries, 

and  at  other  times,  such  fictions  were  habitually  used  to  such 
an  end.    We  come  now  to  that  exception. 

209.  The  Genesis  of  this  Modem  Fiction. — ^For  some 

fifteen  years  or  thereabouts  after  the  adoption  of  the  Con- 
stitution, it  appears  to  have  been  assumed  that  the  coi^ 
porations  of  a  particular  State  were  citizens  of  it  within 
the  meaning  of  the  Third  Article  of  the  Constitution.     A& 

» Strawbridge  vs.  Curtlss,  3  Cranch,  267. 
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such  they  sued  or  were  sued  in  the  Federal  Courts.     The 
cases  were  heard  and  decided  without  any  question  of  juris- 
diction being  raised.    In  1805,  however,  the  State  of  Georgia 
attempted  to  tax  the  Savannah  branch  of  the  bank  of  the 
United  States.     The  bank  said  that  it  was  not  liable  to 
State  taxation,  and  refused  to  pay  the  taxes  levied  upon 
it.     The  Georgia  officials   thereupon  seized  $2,000  of  its 
money,  and  it  sued  for  trespass.    In  its  declaration,  it  said 
it  was  a  citizen  of  Pennsylvania  and  the  defendants  were 
citizens  of  Georgia.     The  defendants  pleaded  in  abatement 
that   the   president,   directors   and   company  of   the   Bank 
of  the  United  States  averred  themselves  to  be  a  body  politic 
and  corporate  and  that  in  that  capacity  they  could  not  sue 
or  be  sued,  plead  or  be  impleaded,  in  that  Court  by  any- 
thing contained  in  the  Constitution  and  laws  of  the  United 
States.     To  this  plea  the  plaintiff  demurred.     The  Circuit 
Court  held  the  plea  good.    The  bank  took  a  writ  of  error  to 
the  Supreme  Court.    In  an  elaborate  opinion  Chief  Justice 
Marshall  said:  "That  invisible,  intangible  and  artificial 
being,  that  mere  legal  entity,  a  corporation  aggregate,  is  cer- 
tainly not  a  citizen ;  and  consequently  cannot  sue  or  be  sued 
in  the  Courts  of  the  United  States,  unless  the  rights  of  the 
members  in  this  respect  can  be  exercised  in  their  corporate 
name."    The  Court  held,  however,  that  for  such  purposes  the 
Courts  will  disregard  the  separate  existence  of  the  corporation 
and  will  look  to  see  who  actually  compose  it,  and  that  if  its 
members  be  all  citizens  of  one  State,  it  acting  for  them,  may 
maintain  an  action  in  the  Courts  of  the  United  States  against 
citizens  of  another  State.     The  Court  said  that  when  the 
plaintiff  described  itself  as  a  citizen  of  Pennsylvania  it  was 
tantamount  to  an  averment  that  those  who  composed  it  were 
citizens  of  Pennsylvania.     The  plea  of  the  defendants  .in 
abatement  was  therefore  held  bad.^ 

210.    Presumption  of  Identical  CituEenship  of  Cor- 
poration and  Stockholders  Held  Rebuttable. — In  1839 

certain  citizens  of  Louisiana  sued  the  president,  directors  and 
*  Bank  of  the  United  States  vs.  Deveaux,  5  Cranch,  61. 
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company  of  the  Commercial  and  Eailroad  Bank  of  Vicksburg, 
citizens  of  Mississippi;  incorporated  bj  its  l^islature.  The 
defendant  pleaded,  in  abatement,  that  it  was  a  corporation 
a^regate,  and  that  the  incorparatorB  and  stoddiolders  of  tlie 
company  were  citizens  of  other  and  different  States,  to  wit, 
that  Wm.  F.  Lambeth  and  Wm.  E.  Thompson  were  citizens  of 
the  State  of  Louisiana.  Plaintiffs  demurred  to  the  plea.  The 
Court  below  sustained  the  demurrer.  On  appeal  the  Supreme 
Court  reaffirmed  the  rule  that  where  there  are  two  or  more 
joint  plaintiffs  and  two  or  more  joint  defendants,  each  of  the 
plaintiffs  must  be  capable  of  suing  each  of  the  defendants  in 
the  Courts  of  the  United  States,  if  those  Courts  are  to  have 
jurisdiction  on  the  ground  of  diverse  citizenship.  Upon  the 
same  principle,  it  was  held  that  all  the  incorporators  must  be 
citizens  of  a  different  State  from  that  of  the  party  sued  if  the 
corporation  aggregate  be  the  plaintiff,  or  from  that  of  the 
party  suing  where  it  is  the  defendant.  The  plea  was  held 
good,  and  the  judgment  of  the  Court  below  reversed.^ 

211.    Corporations  Hay  Be  Treated  as  Citizens. — 

At  the  January  Term,  1844,  the  question  again  came  before 
the  Supreme  Court.  This  time  suit  was  brought  by  a  citizen 
of  New  York  against  the  Louisville,  Cincinnati  &  Charleston 
Railway  Co.,  a  corporation  of  the  State  of  South  Carolina. 
The  defendant  pleaded  that  the  Court  ought  not  to  have  or 
take  further  cognizance  of  the  action  because  some  of  the 
members  of  the  corporation  were  not  citizens  of  South  Caro- 
lina, but  were  citizens  of  ITorth  Carolina ;  that  the  Bank  of 
Charleston,  a  body  corporate,  was  one  of  the  members  of  the 
defendant  corporation,  and  that  some  of  the  stockholders  of 
the  bank  were  citizens  of  New  York — that  is  citizens  of  the 
same  State  as  the  plaintiff.  To  this  plea  the  defendants 
demurred.  The  demurrer  was  sustained.  There  was  a  ver- 
dict and  judgment  for  the  plaintiff,  and  the  defendant 
appealed  to  the  Supreme  Court    By  a  unanimous  decision 

^  Commercial  &  RaUroad  Bank  of  Vicksburg  vs.  Slocomb,  14  Peters, 

60.  ^'        i     ' 
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it  held  that  its  former  rulings  were  wrong.  The  opinion 
was  delivered  by  Mb.  Justice  Waynbl  He  reviewed  the 
earlier  cases  and  said  that  the  case  of  Strawbridge  vs.  Curtis, 
which,  as  has  been  stated,  decided  that  where  there  are  two 
or  more  joint  plaintiffs  and  two  or  more  joint  defendants 
each  of  the  plaintiffs  must  be  capably  of  suing  each  of  the 
defendants,  in  the  Courts  of  the  United  States  in  order  to 
support  the  jurisdiction,  and  the  case  of  the  Bank  vs.  Dev- 
eaux,  already  cited, 

"have  never  been  satisfactory  to  the  Bar,  and  that  they 
were  not,  especially  the  last,  entirely  satisfactory  to  the 
Court  that  made  them.  They  have  been  followed 
always  most  reluctantly  and  with  dissatisfaction.  By 
no  one  was  the  correctness  of  them  more  ques- 
tioned than  by  the  late  Chief  Justice,  who  gave  them. 
It  is  within  the  knowledge  of  several  of  us  that  he 
repeatedly  expressed  regret  that  those  decisions  had 
been  made,  adding,  whenever  the  subject  was  men- 
tioned, that  if  the  point  of  jurisdiction  was  an  original 
one  the  conclusion  would  be  different.  We  think  we 
may  safely  assert  that  a  majority  of  the  members  of  this 
Court  have  at  all  times  partaken  of  the  same  regret, 
and  that  whenever  a  case  has  occurred  on  the  circuit 
involving  the  application  of  the  case  of  the  Bank  vs. 
Deveaux  it  was  yielded  to  because  the  decision  had  been 
made  and  not  because  it  was  thought  to  be  right.*'  *  *  * 
"The  case  of  the  Bank  of  Vicksburg  vs.  Slooomb  was 
most  reluctantly  given  upon  mere  authority.  We  are 
now  called  upon,  upon  the  authority  of  those  cases  alone, 
to  go  further  in  this  case  than  has  yet  been  done.  It 
has  led  to  a  review  of  the  principles  of  all  the  cases.  We 
cannot  follow  further,  and  upon  our  maturest  delibera- 
tion we  do  not  think  the  cases  relied  upon  for  a  doctrine 
contrarv  to  that  which  the  Court  will  here  announce  are 

m.' 

sustained  by  a  sound  and  comprehensive  course  of  pro- 
fessional reasoning."^ 

The  Court  then  expressly  decided  that 

"a  corporation  created  by  and  doing  business  in  a  par- 
ticular State  is  to  be  deemed  as  a  person,  although  an 

^Louisville  R.  R  Co.  vs.  T^tson,  2  How.  550. 
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artificial  person,  an  inhabitant  of  the  same  State  for  the 
purposes  of  its  incorporation,  and  capable  of  being 
treated  as  a  citizen  of  that  State  as  much  as  a  natural 
person." 

212.    Presumption  of  Identical  Citizenship  of  Corpo- 
rations and  Members  Held  Irrebuttable. — Nine  years 

later  the  subject  was  again  fully  considered  by  the  Supreme 
Court.  One  Marshall,  a  citizen  of  Virginia,  brought  suit 
against  the  B.  &  O.  R.  R.  Co.  in  the  Circuit  Court  of  the 
United  States  for  the  District  of  Maryland.  He  claimed  that 
the  company  owed  him  »$50,000  under  a  special  contract  for 
services  in  procuring  the  passage,  by  the  Virginia  Legislature, 
of  an  Act  granting  it  a  right  of  way.  In  his  declaration  he 
said  the  defendant  was  a  body  corporate  by  the  Act  of  tHe 
General  Assembly  of  Maryland.  His  description  of  it  was  of 
precisely  the  same  character  as  that  which  had  been  held 
insufficient  by  the  Supreme  Court  some  forty-four  years 
before.^  The  Court,  however,  three  of  the  judges  dissenting, 
said: — 

"It  is  contended  that,  notwithstanding  the  Court  in 
deciding  the  question  of  jurisdiction,  will  look  behind 
the  corporate  or  collective  name  given  to  the  party  to 
find  the  persons  who  act  as  the  representatives,  curators 
or  trustees  of  the  association,  stockholders  or  cestui  que 
trusts,  and  in  such  capacity  are  the  real  parties  to  the 
controversy,  yet  that  the  declaration  contains  no  suffi- 
cient  averment  of  their  citizenship."  *  *  *  "If  the  decla- 
ration sets  forth  facts  from  which  the  citizenship  of  the 
parties  may  be  presumed  or  legally  inferred,  it  is  suffi- 
cient. The  presumption  arising  from  the  habitat  of  a 
corporation  in  the  place  of  its  creation  being  conclusive 
as  to  the  residence  or  citizenship  of  those  who  use  the 
corporate  name  and  exercise  the  faculties  conferred  by 
it,  the  allegation  that  the  defendants  are  a  body  cor- 
porate by  the  Act  of  the  General  Assembly  of  Mary- 
land' is  a  sufficient  averment  that  the  real  defendants 
are  citizens  of  that  State."^ 

*  Hope  Insurance  Co.  vs.  Boardman.  5  Cranch,  57. 
» MarshaH  vs.  B.  &  O.  R.  R.  Co.,  16  How.  328. 
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213.  The  Modem  Doctrine. — The  Supreme  Court  has 

not  thought  it  best  to  carry  the  case  of  the  Louisville  R.  R. 
Co.  vs.  Letaon,  above  cited,  to  its  logical  conclusion  and 
to  hold  that  a  corporation  is  a  citizen.  Such  a  ruling 
might  embarrass  both  the  States  and  the  Federal  Qov- 
ermnent  in  dealing  with  corporate  problems.  On  the  other 
hand,  it  is  highly  desirable  that  the  Fedei'al  jurisdiction 
shall  extend  to  cases  in  which  corporations  are  parties.  The 
Court  has  solved  the  diiBcutly  by  resorting  to  the  fiction 
already  alluded  to.  The  present  doctrine  of  the  Court  was 
stated  by  it  some  thirty  years  ago.  It  is  to  the  effect  that  a 
suit  may  be  brought  in  the  Federal  Courts  by  or  against  a 
corporation.  In  such  case  it  is  regarded  as  a  suit  by  or 
against  the  stockholders.  For  the  purposes  of  jurisdiction, 
it  is  conclusively  presumed  that  all  of  them  are  citizens  of 
the  State  which  by  its  laws  created  the  corporation.^ 

This  is  precisely  the  same  sort  of  irrebuttable  presumption 
which  the  Court  of  King's  Bench  made  that  its  suitors  were 
in  the  custody  of  the  warden  of  the  Marshalsea,  or  the  Court 
of  Exchequer  that  they  were  debtors  to  the  King.  The  l^al 
presumption  is  sometimes  very  far  away  from  the  actual 
facts. 

214.  Jurisdiction  Cannot  Be  Created  by  Orgsjiimig 

a  Sham  Corporation. — The  Supreme  Court  has,  however, 
intimated  that  there  is  such  a  thing  as  riding  even  a  good 
fiction  to  death. 

A  couple  of  ingenious  Georgia  attorneys  thought  they  could 
increase  their  practice  if  they  were  in  a  position  to  take  into 
the  United  States  Court  any  ejectment  case.  They  enterea 
into  communication  with  another  ingenious  and  energetic 
person.  He  was  a  South  Dakota  lawyer.  In  three  years 
he  had  secured  for  non-residents  985  charters  under  the  laws 
of  his  State.  Part  of  his  business  was  to  furnish  South 
Dakota  incorporators  when  necessary.  Under  the  name  of 
the  Southern  Realty  Investment  Co.,  a  South  Dakota  cor- 

*  MuUer  vr.  Dows.  1H  U.  R.  445. 
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poration  was  formed  which  had  a  president  and  a  board  of 
directors,  all  of  whom  were  citizens  of  Georgia.  Two  of  the 
five  directors  were  the  Georgia  attorneys;  one  was  their 
female  stenographer.  The  president  and  a  majority  of  the 
directors  were  the  holders  each  of  only  one  share  of  stock; 
and  that  donated.  They  recognized  it  to  be  their  duty  to 
represent  the  Georgia  attorneys  and  to  obey  their  will  implic- 
itly. The  company,  in  respect  of  all  its  business,  was  the 
agent  of  those  attorneys  to  do  their  bidding.  Its  president 
testified  that  he  did  not  know  for  what  purpose  the  company 
was  really  organized,  or  that  it  had  ever  done  any  business 
except  to  bring  certain  ejectment  suits  in  the  United  States 
Court,  or  that  it  had  any  money.  Its  place  of  business  in 
Georgia  was  in  the  office  of  the  G«)rgia  attorneys.  Its  pre- 
tended place  of  business  in  South  Dakota  was  in  what  is 
called  a  domiciliary  office,  maintained  by  the  attorney  in  that 
State  who  procured  its  charter.  In  the  latter  office  the 
Supreme  Court  remarked  there  could  have  been  found,  no 
doubt,  a  desk  and  a  chair  or  two,  but  no  business.  The 
company's  president  never  knew  of  its  doing  any  business  in 
South  Dakota.  The  Supreme  Court  held,  that  it  must  be 
deemed  a  mere  sham;  that  the  actual  parties  to  the  suit 
were  the  citizens  of  Georgia  for  whose  real  benefit  the  litiga- 
tion was  being  carried  on,  and  that  the  United  States  Court 
had  no  jurisdiction.^ 

215.  The  Fiction  Does  Not  Extend  to  Joint  Stock 
Companies   or   Limited   Partnerships. — The    Supreme 

Court  has,  moreover,  shown  that  it  is  not  willing  to  extend  the 
legal  fiction  to  organizations  which  are  not  corporations  in 
every  sense  of  the  word.    It  has  expressly  decided  that  joint 

stock  companies  and  limited  partnerships  are  not  entitled 
to  the  benefit  of  the  presumption. 

The  United  States  Express  Company  brought  a  suit  in  the 
T'^nited  States  Circuit  Court  for  the  Northern  District  of 
Illinois.    It  described  itself  as  a  joint  stock  company  organ- 

*  Southern  Realty  Investment  Co.  vs.  Walker,  211  U.  S.  603. 
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ized  under  the  laws  of  the  State  of  New  York  and  a  citizen 
of  that  State.  The  defendant  was  described  as  a  citizen  of 
Illinois.  The  question  of  jurisdiction  was  not  raised  below. 
Neither  of  the  parties  suggested  it  in  the  Supreme  Court, 
but  the  latter  of  its  own  motion  held  that  there  was  no  juris- 
diction.   It  said  the 

^'allegation  that  the  company  was  organized  Under  the 
laws  of  New  York  is  not  an  allegation  that  it  is  a  cor- 
poration. In  fact,  the  allegation  is  that  the  company  is 
not  a  corporation,  but  a  joint  stock  company — that  is,  a 
mere  partnership."  *  *  *  "Although  it  may  be  author- 
ized by  the  laws  of  Ae  State  of  New  York  to  bring  suit 
in  the  name  of  its  president,  that  fact  cannot  give  the 
company  power  by  that  name  to  sue  in  a  Federal  Court. 
The  company  may  have  been  organized  under  the  laws 
of  the  State  of  New  York  and  may  be  doing  business  in 
that  State,  yet  all  the  members  of  it  might  not  be  citizens 
of  that  State.  The  record  does  not  show  the  citizenship'* 
*  *  *  "of  any  of  the  members, of  the  company.  They 
are  not  shown  to  be  citizens  of  some  State  other  than 
Illinois."^ 

216.  New  Equity  Rule  37.— New  Equity  Rule  37  pro- 
vides among  other  things,  that  every  action  shall  be  prose- 
cuted in  the  name  of  the  real  party  in  interest,  but  that 
an  executor,  administrator,  guardian,  trustee  of  an  express 
trust,  a  party  with  whom  or  in  whose  name  a  contract  has 
been  made  for  the  benefit  of  another,  or  a  party  expressly 
authorized  bv  statute,  mav  sue  in  his  own  name  without 
joining  with  him  the  party  for  whose  benefit  the  action  is 
brought. 

Possibly  under  this  rule  it  will  be  held  that  on  the 
equity  side  a  suit  may  hereafter  be  maintained  by  some- 
one authorized  by  a  State  statute  to  sue  on  behalf  of  a  joint 
stock  company  or  a  limited  partnership,  provided  the  citizen- 
ship of  such  plaintiff  be  different  from  that  of  any  of  the 
defendants.  The  rule  may  be  construed  to  make  the  citizen- 
ship of  the  persons  for  whom  he  sues  immaterial. 

*  Chapman  vs.  Barney,  129  U.  S.  677 ;  Great  Southern  Fire  Proof 
Hotel  Co.  vs.  Jones,  177  V.  S.  450. 
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217.  Municipal  Corporations  Treated  as  Citizens  of 

Their  State. — ^Municipal  corporations  chartered  by  a  State 
are,  for  the  purposes  of  the  jurisdiction  of  the  United  States 
Courts,  held  to  be  composed  solely  of  its  citizens;  where  the 
amount  in  controversy  is  suiRcient,  they  may  be  sued  in  the 
United  States  Courts  by  a  citizen  of  another  State.  ^ 

218.  Controversies  Between  Citizens  of  States  and 
Foreign  States,  Citizens  or  Subjects. — In  addition  to  con- 
ferring jurisdiction  upon  the  District  Courts  of  civil  suits 

at  law  or  in  equity  in  which  the  matter  in  controversy  exceeds 
$3,000,  the  first  paragraph  of  section  24  of  the  Judicial  Code 
gives  jurisdiction  to  those  Courts  over  such  suits  when  they 
are  between  citizens  of  a  State  and  foreign  States,  citizens  or 
subjects. 

219.  Place  of  Actual  Residence  of  Alien  ImmateriaL 

— If  one  of  the  parties  to  the  controversy  is  a  citizen  or 
subject  of  a  foreign  power,  the  place  of  his  actual  residence 
is  immaterial. 

Many  years  ago  two  citizens  of  the  Republic  of  Switzer^ 
land,  residing  and  trading  in  the  City  of  ISTew  Orleans, 
brought  suit  against  certain  citizens  of  Louisiana  in  the  Dis- 
trict Court  of  the  United  States  for  that  district.  It  was 
objected  that  the  United  States  Court  had  no  jurisdiction 
because  the  plaintiffs,  though  aliens,  were  residents  of  Louis- 
iana.    Chief  Justice  Marshall  said: — 

"The  residence  of  aliens  within  the  State  constitutes 
no  objection  to  the  jurisdiction  of  the  Federal  Courts."^ 

220.  No  Length  of  Residence  Will  in  Itself  Turn  an 

Alien  Into  a  Citizen. — ^A  foreign  citizen  or  subject  remains 
an  alien  until  he  has  been  completely  naturalized  by  the 
granting  of  his  final  papers. 

■ 

*Cowles  vs.  Mercer  CouDty,  7  Wall.  118. 
*  Breedlove  vs.  Nicolet,  7  Peters,  428. 
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A  native  bom  subject  of  the  Grand  Duchy  of  Mecklenburg 
immigrated  to  the  United  States  many  years  before  the  case 
arose.  Shortly  after  his  arrival  he  declared  his  intention  to 
become  a  citizen  of  the  United  States — ^that  is  to  say,  in 
common  phrase,  he  took  out  his  first  papers.  For  fifteen 
years  thereafter  he  resided  in  Minnesota,  and,  as  its  Con- 
stitution authorized,  had  frequently  voted  at  its  elections. 
Under  that  Constitution  he  was  eligible  to  State  office.  He 
sued  a  citizen  of  Minnesota.  It  was  objected  that  the  United 
States  Court  was  without  jurisdiction.  Mr.  Justice  Mii.- 
LER,  then  on  Circuit,  said: — 

'The  plaintiff  is  undoubtedly  a  subject  of  the  Grand 
Duke  of  Mecklenburg,  having  been  bom  such,  unless 
something  has  been  done  since  his  coming  to  this  coun- 
try to  change  that  relation.  It  will  hardly  be  contended 
that  length  of  residence,  even  with  the  intention  never 
to  return,  can  have  that  effect,  nor  can  the  incomplete 
movement  towards  naturalization  under  the  laws  of  the 
United  States.  The  moving  counsel  then  must  rely  on 
the  Constitution  of  the  State  of  Minnesota  and  the 
action  of  plaintiff  under  it -to  change  his  citizenship.  I 
am  of  opinion  that  no  State  can  make  the  subject  of  a 
foreign  prince  a  citizen  of  the  State  in  any  other  mode 
than  that  provided  by  the  naturalization  laws  of  Con- 
gress." *  *  *  "But  I  do  not  place  the  decision  of  the 
present  case  on  that  ground.  The  State  of  Minnesota 
has  not  attempted  to  make  the  plaintiff  a  citizen  of  that 
State,  nor  do  the  provisions  of  her  Constitution  when 
applied  to  the  condition  of  the  plaintiff  have  that  effect. 
The  error  has  arisen  from  the  same  confusion  of  ideas 
which  induced  the  advocates  of  female  suffrage  to  assert 
in  the  Supreme  Court  the  right  of  women  to  vote.  That 
assertion  is  based  upon  the  proposition  that  citizenship 
and  the  right  to  vote  are  inseparable.  Therefore,  females 
who  are  citizens  must  be  allowed  to  vote.  This  was 
unanimously  overruled  by  this  Court.  The  present  case 
is  based  upon  the  same  idea."^ 

221.  All  Stockholders  of  a  Foreign  Corporation  Con- 
clusively Presumed  Aliens. — The  same  legal  fiction  is 
applied  to  foreign  as  to  domestic  corporations. 

>  Lanz  vs.  HandaU,  4  Dillon,  425 ;  14  Fed.  Oases,  1131. 
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All  the  stockholders  of  a  corporation  chartered  by  a  foreign 
country  are  conclusively  presumed  to  be  citizens  or  subjects 
thereof. 

The  United  States  Court  has  jurisdiction  of  suits  brought 
by  citizens  of  any  State  against  a  corporation  chartered  by  a 
foreign  country  and  of  suits  by  such  corporation  against  a 
citizen  of  any  of  the  States,  provided  the  proper  jurisdictional 
amount  be  involved.  Such  suits  are  controversies  between 
citizens  of  a  State  and  foreign  States,  citizens  or  subjects.^ 

222.    Foreign  State  or  Sovereign  May  Sue  in  Federal 

Courts. — Both    the    Constitution    and    the    Judicial    Code 
authorize  a  foreign  State  to  sue  in  the  Courts  of  the  United 

States. 

In  the  harbor  of  San  Francisco  in  December,  1867,  the 
American  ship  Sapphire  collided  with  a  French  transport. 
Two  days  later,  in  the  District  Court  of  the  United  States,  a 
libel  against  the  Sapphire  was  filed  in  the  name  of  Napoleon 
III,  Emperor  of  the  French,  as  the  owner  of  the  transport. 
A  decree  was  entered  in  favor  of  the  Emperor  for  $15,000. 
An  appeal  was  taken  to  the  Supreme  Court.  While  the  case 
was  there  pending  Napoleon  was  deposed.  A  Republic  was 
established  and  recognized  by  the  United  States,  The 
Supreme  Court  said : — 

"A  foreign  sovereign  as  well  as  any  other  foreign 
person  who  has  a  demand  of  a  civil  nature  against  any 
person  here  may  prosecute  it  in  our  Courts."  *  *  *  "The 
reigning  sovereign  represents  the  national  sovereignty, 
and  that  sovereignty  is  continuous  and  perpetual,  resid- 
ing in  the  proper  successors  of  the  sovereign  for  the 
time  being.  Napoleon  was  the  owner  of  the  transport, 
"not  as  an  individual,  but  as  sovereign  of  France."  *  *  * 
"On  his  deposition  the  sovereignty  does  not  change,  but 
merelv  the  person  or  persons  in  whom  it  resides.  The 
foreign  State  is  the  true  and  real  owner  of  its  public 
vessels  of  war."^ 


*  Steamship  Co.  vs.  Tugman,  106  U.  S.  118. 
»The  Sapphire,  11  Wall.  164. 


152  DIVERSITY  OF  CITIZENSHIP.  [CHAP.  VIII. 

The  case  cited  was  a  libel  in  admiralty.  The  jurisdic- 
tion did  not^  of  course,  depend  upon  the  first  paragraph  of 
section  24  of  the  Judicial  Code,  which  we  have  been  particu- 
larly considering,  but  the  principles  there  laid  down  are 
applicable  to  cases  brought  thereunder.  It  was  under  it  the 
Republic  of  Columbia  filed  a  bill  of  complaint  in  the  Circuit 
Court  for  the  District  of  West  Virginia  against  the  Cauca 
Company  to  set  aside  an  award  under  a  submission  made  by 
that  Republic  and  the  defendant  company.^ 


223.  Record  Must  Show  Alienage. — In  cases  brought 

under  this  clause  cf  the  statute  the  record  must  clearly  show 
tliat  the  alien  is  a  citizen  or  subject  of  a  foreign  power; 
precisely  as  in  cases  in  which  the  ground  of  jurisdiction  is 
the  diverse  State  citizenship  of  the  parties,  the  citizenship  of 
every  party  must  be  clearly  stated. 

224.  Every  Plaintiff  Must  Be  of  Diverse  Citizenship 

From  Any  Defendant. — As  already  stated,  in  order  that" 
there  shall  be  jurisdiction  in  the  Federal  Courts  on  the 
ground  of  diversity  of  citizenship,  each  plaintiff  must  be 
capable  of  suing  each  of  the  defendants  in  the  Courts  of 
the  United  States.  More  than  a  century  ago  the  Supreme 
Court  so  ruled.  ^ 

Nearly  forty  years  afterwards  Justice  Wayi^^e,  speaking 
for  the  Court,  said  that  Chief  Justice  Marshall  r^retted 
having  ever  made  the  decision.  It  remains,  however,  the 
unquestioned  law.  It  is  one  of  the  cardinal  principles  gov- 
erning the  jurisdiction  of  the  Federal  Courts  and  must  be 
kept  steadily  in  mind  by  every  practitioner  in  them.  It  has 
been  constantly  applied,  and,  at  times,  with  what  must  have 
seemed  to  disappointed  litigants,  remorseless  logic. 

A  citizen  of  the  State  of  Kentnckv  and  a  citizen  of  the 
Mississippi  territorv^  united,  as  plaintiffs,  in  a  suit  in  the 
District  Court   of   the  United   States   for  the  District  of 

*  Columbia  vs.  Cauca  Co.,  190  X'.  S.  524. 
*Strawbrldge  vs.  Curtis.  3  Cranch,  267. 
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Louisiana,  against  a  Louisiana  corporation.  It  was  held  that 

the  Court  had  no  jurisdiction  because  a  citizen  of  a  territory 

is  not  a  citizen  of  a  State.    The  Court  said : — 

"it  has  been  doubted  whether  the  parties  might  elect 
to  sue  jointly  or  severally.  However  this  may  be,  hav- 
ing elected  to  sue  jointly,  the  Court  is  incapable  of  dis- 
tinguishing their  case  so  far  as  respects  jurisdiction  from 
one  in  which  they  were  compelled  to  unite."^ 

# 

Wherever  any  party  to  a  case  is  incapable  of  suing  in  the 
Federal  Court  any  party  on  the  opposite  side,  the  Court  is 
without  jurisdiction.  If  the  suit  is  brought  by  a  person  or 
persons  who,  or  each  of  whom,  is  capable  of  suing  all  the 
defendants,  and  it  appears  that  there  is  an  indispensable  party 
who  has  been  omitted,  then  the  case  fails  because  of  his 
omission.^  If  his  citizenship  is  such  that  if  he  were  joined 
the  Court  would  not  have  jurisdiction,  and  it  is  attempted 
to  join  him  by  amendment,  the  case  will  also  fail,  because  it 
will  then  be  manifest  that  the  Court  is  without  jurisdiction. 

In  the  case  last  cited,  the  bill  was  filed  originally  in  the 
Supreme  Court  of  the  United  States  by  the  State  of  Cali 
fomia  against  the  Southern  Pacific  Co.,  a  corporation  of 
Kentucky.  The  issues  involved  in  the  litigation,  in  the  opin- 
ion of  the  Supreme  Court,  affected  the  rights  of  the  City  of 
Oakland  and  the  Oakland  Water  Front  Co.  The  Court  held 
that  it  ought  not  to  proceed  in  their  absence.  If  thej-  were 
brought  in,  then  the  suit  would  be  between  the  State  of 
California  on  the  one  side  and  a  citizen  of  another  State 
and  citizens  of  California  on  the  other,  and  the  Federal 
Courts  would  not  have  jurisdiction. 

225.    Parties  Not  Indispensable  Need  Not  Be  Joined. 

— If  any  person  whose  presence  upon  the  record  would  destroy 
jurisdiction,  is  not  an  indispensable  party,  he  need  not  be 
joined  and  jurisdiction  may  be  maintained. 

m 

*  Corporation  of  New  Orleans  vs.  Winter,  1  Wheat.  91. 

•  California  vs.  Southern  Pacifle  Co.,  157  V,  S.  229, 
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Under  a  statute  of  Alabama  every  joint  promissory  note 
had  the  same  effect  in  law  as  if  it  were  joint  and  several. 
Whenever  a  writ  issued  against  two  or  more  joint  and  sev- 
eral drawers  of  a  several  promissory  note,  it  was  lawful,  at 
any  time  after  the  return,  to  discontinue  the  action  against 
any  one  or  more  of  the  defendants  on  whom  the  writ  had  not 
been  executed  and  to  proceed  to  judgment  against  the  others. 

A  suit  was  brought  in  the  United  States  Circuit  Court 
for  the  District  of  Alabama  on  a  joint  promissory  note 
against  the  two  makers.  One  was  summoned;  the  other 
was  not  found.  The  declaration  was  filed  against  the  one 
who  had  been  served  with  process  and  alleged  him  to  be  a 
citizen  of  Alabama,  the  plaintiff  being  described  as  a 
citizen  of  ISTew  York ;  nothing  was  said  as  to  the  citizenship 
of  the  other  defendant.  The  Supreme  Court  held  that, 
under  the  laws  of  Alabama,  the  plaintiff  might  proceed 
solely  against  the  maker  who  was  found,  and  his  citizenship 
and  that  of  the  plaintiff  were  alone  material.^ 

226.  Section  50,  Judicial  Code. — Shortly  before  the 
case  last  cited  was  decided.  Congress  had  legislated  upon  the 
subject.  The  Act  in  question  now  oonstituteB  section  50  o 
the  Judicial  Code.  It  provides  that  when  there  are  several 
defendants  in  any  suit  at  law  or  in  equity  and  one  or  mcr 
of  them  are  neither  inhabitants  of,  nor  found  within,  the  dis- 
trict in  which  the  suit  is  brought,  and  do  not  voluntarily 
appear,  the  Court  may  entertain  jurisdiction  and  proceed 
to  trial  and  adjudication  between  the  parties  who  are 
properly  before  it  The  non  joinder  of  parties  who  are 
neither  inhabitants  of,  nor  found  within,  the  district,  does 
not  constitute  matter  of  abatement  or  objection  to  the  suit. 
Of  course,  no  judgment  or  decree  will  bind  anyone  who  is  not 
a  party. 

The  Thirty-ninth  Equity  Rule  of  the  Supreme  Court  is 
very  similar.     It  provides  that  in  all  cases  where  it  shall 

*  Smith  vs.  Clapp,  15  Peters,  125. 
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appear  to  the  Court  that  persons,  who  might  otherwise  be 
deemed  necessary  and  proper  parties  to  the  sxdt,  cannot  be 
made  parties  by  reason  of  their  being  out  of  the  jurisdiction 
of  the  Court  or  incapable  otherwise  of  being  made  parties^ 
or  because  their  joinder  would  oust  the  jurisdiction;  the 
Court  may,  in  its  discretion,  proceed  without  them,  and  the 
decree  shall  be  without  prejudice  to  their  rights. 

227.  Difference  Between  Necessaxy  and  Indispens- 
able Parties. — It  follows  that,  in  the  Federal  Courts,  many 
persons  who  under  the  old  chancery  practice  would  have  been 
held  to  be  necessary,  are  not  considered  indispensable  par- 
ties.  Whenever  either  at  law  or  in  equity  the  Federal  Courts 
can  do  justice  as  between  the  parties  before  them,  they  will 
not  refuse  to  proceed  because  other  parties  have  not  been 
brought  in,  provided  those  other  parties  could  not  have  been 
joined  without  defeating  jurisdiction. 

A  citizen  of  Illinois  brought  suit  against  co-partners  who 
were  doing  business  in  Wisconsin.  He  alleged  they  were 
citizens  of  the  latter.  He  caused  their  partnership'  property 
to  be  attached.  They  all  appeared.  Two  of  them  set  up  that 
they  were  citizens  of  Illinois.  Under  the  State  practice,  he 
was  entitied,  at  this  stage  of  the  proceedings,  to  discontinue 
against  such  of  the  defendants  as  were  without  the  jurisdic- 
tion of  the  Court  He  did  discontinue  as  to  the  two  citizens  of 
Illinois.  The  Supreme  Court  thought  he  had  the  right  so  to 
do.  The  Federal  Court  had  jurisdiction  to  hear  and  deter- 
mine the  controversy  and  to  hold  the  properly  for  the  debt 
for  which  it  was  attached.  Service  on  one  partner  when  one 
partner  is  alone  within  the  jurisdiction  is  sufficient  to  bind 
the  partnership  property.  The  judgment  recovered  in  the 
case  did  not  affect  the  property  of  the  partners  against  whom 
the  proceedings  had  been  discontinued  other  than  that  of  the 
partnership  actually  within  the  jurisdiction  of  the  Court.  ^ 

*  Imbush  vs.  Farwell,  1  Black,  566. 
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228.  Parties  Without  Whose  Presence  Justice  Can- 
not Be  Done  Are  Indispensable. — Xevertlieless,  a  Federal 

Court  will  not  decide  a  controversy  when  it  can  make  no 
decision  going  to  the  real  root  of  the  matter,  without  neces- 
sarily affecting  the  rights  of  parties  not  before  it.  The 
Supreme  Court  has  said: — 

^'We  do  not  put  the  case  upon  the  ground  of  juris- 
diction, but  upon  a  much  broader  ground  which  must 
equally  apply  to  all  Courts  of  Equity,  whatever  may  be 
their  structure  as  to  jurisdiction.  We  put  it  on  the 
ground  that  no  Court  can  adjudicate  directly  upon  a 
person's  right  without  the  party  being  either  actually 
or  constructively  before  it."^ 

229.  Whose  Citizenship  Controls  Where  Suit  in 
Name  of  One  Person,  But  for  Benefit  of  Another? — 

In  some  cases  suits  are,  by  statute  'or  custom,  required  to  be 
brought  for  one  person  in  the  name  of  another.  In  other 
cases,  while  the  suit  is  brought  by  one  person  in  his  own 
name,  it  is  another  individual  who  will  really  gain  or  lose 
by  the  result  of  the  litigation.  In  such  cases  it  is  necessarv 
to  know  whose  citizenship  it  is  which  determines  whether 
the  parties  to  the  litigation  are  or  are  not  citizens  of  different 
States. 

230.  Citizenship  of  Purely  Nominal  Parties  Imma- 
terial.— In  Maryland,  the  bonds  of  trustees*,  administrators 

and  executors,  as  well  as  of  various  officials,  are  given  to 
the  State  of  Maryland.  They  are  for  the  protection  and 
benefit  of  whomsoever  may  be  interested  in  the  proper 
discharge  of  the  duties  of  the  trustee,  the  administrator  or 
the  officer.  The  persons  so  interested  may  be  citizens  of 
Maryland,  or  they  may  be  citizens  of  other  States  or  of  for- 
eign counties.  If  the  bond  is  breached  and  the  injured  parties 
are  all  citizens  of  States  other  than  Maryland,  or  are  aliens, 
has  the  Federal  Court  jurisdiction  ?  The  nominal  plaintiff  is 
the  State  of  Maryland.  It  is  not  a  citizen.  If  it  were  a 
citizen  in  any  sense  it  would  be  a  citizen  of  the  same  State 

» Mallow  vs.  Hlnde,  12  Wheat.  198. 
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with  the  defendants,  assuming  that  the  principal  and  the 
sureties  on  the  bond  were  all  Marylanders. 

This  question  came  before  the  Supreme  Court  a  hundred 
years  ago.  In  Virginia^  executors  then  gave  bonds  to  the 
justices  of  the  peace  of  the  county.  A  citizen  of  Virginia 
died,  indebted  to  a  British  subject.  Letters  testamentary 
were  granted  to  a  citizen  of  Virginia,  who,  with  another 
Virginian  as  his  surety,  gave  bond  to  the  justices  of  the 
peace  for  the  county  of  Stafford.  The  executor  wrong- 
fully withheld  the  payment  of  the  debt  due  the  British  sub- 
ject. The  latter  began  suit  in  the  United  States  Court  for 
the  District  of  Virginia.  His  declaration  was  filed  in 
the  name  of  the  justices  of  the  peace  of  the  county  of  Stafford 
to  his  use.  The  Supreme  Court  said  the  suit  was  properly 
brought    The  Federal  Court  had  jurisdiction.^ 

The  ground  of  the  decision  was  that  the  justices  of  the 
peace  were  nominal  parties  only;  that  the  real  contest  was 
between  the  British  subject  and  the  citizen  of  Virginia,  and 
of  such  a  controversy  the  Federal  Court  had  jurisdiction. 
For  this  reason,  when  an  infant  sues  by  his  next  friend 
it  is  the  citizenship  of  the  infant  and  not  of  the  next  friend 
which  determines  whether  there  is  a  diversity  of  citizenship 
between  the  plaintiff  and  the  defendant.  The  next  friend 
is  in  some  sort,  an  officer  of  the  Court.  He  is  appointed 
merely  to  look  after  the  interests  of  the  infant  The  judg- 
ment is  binding  on  the  latter,  who  cannot,  when  he  attains 
full  age,  maintain  a  fresh  proceeding  founded  on  the  same 
cause  of  action. 

231.  Citizenship  of  Representative  Parties  Con- 
trolling.— A  plaintiff  who  brings  a  suit  may  be  a  good  deal 
more  than  a  nominal  party,  although  other  persons  may 
have  a  more  direct  personal  interest  in  the  outcome  of  the 
litigation.  Such  is  the  case  with  executors,  administrators 
and  trustees. 

A  Georgia  citizen  died.  His  administrator  and  his  resi- 
duary  legatee  were  French  subjects.     They  brought  suit 

*  Browne  vs.  Strode,  5  Craneh,  303. 
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against  a  citizen  of  Georgia.  It  was  held  that  the  United 
States  Court  had  jurisdiction.  The  plaintiffs  were  aliens. 
They  sued  as  trustees,  it  is  true,  but  they  were  something 
more  than  nominal  parties.  They  had  actual  title  in  them- 
selves, although  the  beneficial  interest  may  have  been  in 
someone  else.^ 

In  another  case  a  suit  was  brought  in  the  Federal  Court 
by  the  executor  of  the  surviving  partner  of  a  firm.  The 
declaration  said  that  the  executor  was  a  citizen  of  Mary- 
land. The  defendants  were  alleged  to  be  citizens  of  Ten- 
nessee. Nothing  was  said  as  to  the  citizenship  of  the  persons 
who  originally  composed  the  firm  or  of  those  who  were 
entitled  to  share  in  the  estate  of  the  surviving  partner.  The 
Court  held  that  no  such  allegations  were  necessary.  The 
citizenship  of  the  executor  was  the  only  one  material  on  his 
side  of  the  case.^ 

A  citizen  of  New  York  and  a  citizen  of  Pennsylvania 

brought  suit  in  the  Federal  Court  against  a  Pennsylvania 

corporation.    They  described  themselves  as  trustees  who  sued 

solely  for  the  use  of  an  alien,  a  subject  of  Great  Britain  and 

of  a  citizen  of  New  Jersey.  The  Supreme  Court  held  that  the 

Federal  Courts  were  without  jurisdiction.     Distinguishing 

the  case  from  such  as  Browne  vs.  Strode,  it  said : 

"There  is  no  analogy  between  these  cases  and  the  case 
at  bar.  The  nominal  plaintiffs  in  those  cases  were  not 
trustees  and  held  nothing  for  the  use  or  benefit  of  the 
real  parties  in  interest.  They  could  not"  *  *  *  "prevent 
the  institution  or  prosecution  of  the  actions  or  exercise 
any  control  over  them."  *  *  *  "In  the  case  at  bar  the 
plaintiffs  are  the  real  prosecutors  of  the  suit.  They  are 
parties  to  the  mortgage  contract  negotiating  its  terms 
and  stipulations,  and  to  them  the  usual  rights  and 
powers  of  mortgagees  are  reserved  and  to  them  the  usual 
obligations  of  mortgagors  are  made."* 

232.    Citizenship  at  Time  Suit  Broug^ht  Controls. — 

At  the  time  a  contract  is  entered  into  or  a  tort  committed. 

*  Cbappedelalne  vs.  Dechenaux,  4  Oanch,  808. 
'  ChUdress  vs.  Emory,  8  Wheat.  668. 

•  Coal  Co.  vs.  Blatchford,  11  Wall.  174. 


CHAP.  Vni.]  TIME  AT  WHICH  CITIZBNSHtf  MATERIAL.  169 

one  of  the  parties  may  be  a  citizen  of  a  particular  State.  By 
the  time  the  suit  is  brought,  he  may  be  a  citizen  of  another. 
Before  judgment  is  rendered,  he  may  move  again  and  become 
a  citizen  of  a  third,  or  after  suit  brought  one  of  the  parties 
may  die  and  his  executor  or  administrator  may  be  a  citizen 
of  a  State  other  than  his.  At  what  time  must  the  parties  be 
citizens  of  different  States  in  order  to  give  the  Federal  Courts 
jurisdiction  ?  The  only  time  of  importance  is  that  at  which 
the  suit  is  brought  It  matters  not  of  what  State  the  pai^ 
ties  were  citizens  when  the  contract  was  made  or  the  tort 
committed;  or  of  what  State  they  become  citizens  after  the 
suit  is  instituted.  If  they  are  citizens  of  different  States  at 
the  time  of  the  institution  of  the  action,  the  Federal  Court  has 
jurisdiction,  and,  once  properly  taken,  no  subsequent  change 
of  citizenship  or  of  parties  may  oust  it 

Citizens  of  Ohio  brought  suit  in  the  United  States  Circuit 
Court  for  the  District  of  Kentucky  against  citizens  of  Ken- 
tucky. Before  decree,  one  of  the  complainants  removed  from 
Ohio  and  became  a  citizen  of  Kentucky.  The  Supreme  Court 
held  tiiat  change  of  residence  did  not  divest  the  jurisdic- 
tion.^ 

233.  Citizenship  at  Time  of  Bringing  Original 
and  Not  Ancillary  or  Supplemental  Suit  Controls. — 

In  the  Circuit  Court  of  the  United  States  for  the  District  of 
Khode  Island,  a  citizen  of  Connecticut  filed  a  bill  in  equity 
against  certain  citizens  of  Bhode  Island.  During  the  pend- 
ency of  the  proceeding,  he  died,  and  a  Ehode  Island  admin- 
istrator for  his  estate  was  appointed.^  The  latter  filed  a  bill 
of  revivor.  The  Circuit  Court  dismissed  the  bill  for  want 
of  jurisdiction  on  the  ground  that  both  the  parties  to  the 
new  bin  were  citizens  of  Ehode  Island.  The  Supreme  Court 
said: — 

"We  are  of  opinion  that  the  Court  erred.  The  bill  of 
revivor  was  in  no  just  sense  an  original  suit,  but  was  a 
mere  continuation  of  the  original  suit.  The  parties  to 
the  original  bill  were  citizens  of  different  States  and  the 

*  Morgan's  Heirs  vs.  Morgan,  2  Wheat  297. 
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jurisdiction  of  the  Court  completely  attached  to  the  con- 
troversy. Having  so  attached,  it  could  not  be  divested 
by  any  subsequent  events."^ 

Citizens  of  Pennsylvania  brought  an  action  of  ejectment 
in  the  United  States  Circuit  Court  for  the  District  of  Mis* 
souri  against  the  tenant  in  possession,  a  citizen  of  Mis- 
souri. Under  a  State  statute  the  landlord  of  the  defendant, 
who  was  a  citizen  of  Pennsylvania,  applied  to  be  admitted 
as  a  co-defendant.  The  permission  was  granted.  The 
defendants  then  moved  to  dismiss  the  case  for  want  of  juris- 
diction because  there  were  citizens  of  Pennsylvania  on  each 
side  of  the  record.    The  Supreme  Court  said : — 

**It  was  quite  proper"  *  *  *  "for  the  Circuit  Court  to 
admit  the  landlord  as  a  party  for  the  purpose  of  defend- 
ing his  tenant's  possession  and  through  that,  his  own 
title ;  and  to  this  end  he  might  not  only  be  permitted  to 
appear  as  a  party  to  the  record  and  co-defendant,  but  to 
control  the  defense  as  dominus  litis,  raising  and  conduci- 
ing  such  issues  as  his  own  rights  and  interests  might  dic- 
tate. And  this  need  not  arrest  or  interfere  with  the 
jurisdiction  of  the  Court,  already  established  by  the 
plaintiffs  against  the  tenant  in  possession.  For  such  pro- 
ceedings should  be  treated  as  incidental  to  the  jurisdic- 
tion thus  acquired  and  auxiliary  to  it."^ 

*  Clarke  vs.  Mathewson,  12  Peters,  171. 

•  Phelps  vs.  Oaks,  117  U.  S.  240. 
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CHAPTER  K. 

VENUE  OF  ACTIONS  IN  THE  FEDERAL  COURTS. 

234.  Consideration  of  the  Provisions  of  Paragraph 
1,  Section  24,  of  Judicial  Code  Limiting  Jurisdiction 
of  Suits  By  Assignees  Postponed. — Tlie  paragraph  so 

long  under  discussion  contains  another  provision  of  much 
practical  importance.  By  it  the  jurisdiction  of  the  District 
Courts  over  suits  brought  by  assignees  is  greatly  limited. 
The  Court  is  forbidden  to  take  jurisdiction  of  a  suit  upon  a 
chose  in  action  unless  such  suit  could  have  been  prosecuted 
in  such  Court,  had  no  assignment  been  made. 

We  shall  hereafter  see  that  by  a  construction  put  upon  this 
provision  by  some  authorities,  no  assignee  can  sue  in  any 
particular  District  Court  unless  suit  could  have  been  there 
brought  had  no  assignment  been  made. 

It  will  tend  to  clearness,  therefore,  if  we  first  inquire  in 
what  District  Court  or  Courts  a  plaintiff  is  required  to  bring 
his  suit. 

235.  In  What  District  or  Districts  a  Plaintiff  May 

Sue — Statutory  Rules. — The  United  States  is  a  very  large 
country.  It  has  many  Federal  judicial  districts.  If  a  plain- 
tiff might  sue  a  defendant  in  any  of  them  he  chose,  he  would 
have  an  instrument  of  oppression  ready  to  his  hands.  Con- 
gress has  been  careful  to  prevent  any  such  abuse.  When  the 
original  Judiciary  Act  was  passed,  and  for  many  years  after- 
wards, arrest  of  the  person  was  a  common  method  of  begin- 
ning many  civil  suits.  The  11th  section  of  the  original 
Judiciary  Act  provided  that 

"no  person  shall  be  arrested  in  one  district  for  trial  in 
another,  in  any  civil  action,  *  *  *  and  no  civil  suit  shall 
be  brought  *  *  *  against  an  inhabitant  of  the  United 
States,  by  any  original  process  in  any  other  district  than 
that  whereof  he  is  an  inhabitant,  or  in  whiei  he  shall 
be  found  at  the  time  of  serving  the  writ." 

u 
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By  the  Act  of  March  3,  1887,  the  possible  venue  of  civil 

actions  in  the  Federal  Courts  was  still  further  limited.    The 

provision  then  made  is  substantially  i^roduced  in  section 

51  of  the  Judicial  Code,  which  declares  that,  with  certain 

exceptions,  to  be  hereafter  alluded  to 

"no  person  shall  be  arrested  in  one  district  for  trial  in 
another  in  any  civil  action  before,  a  District  Court,"  and 
that  (1)  "no  civil  suit  shall  be  brought  in  any  District 
Court  against  any  person  by  any  original  process  or 
proceeding  in  any  other  district  than  that  whereof  he  is 
an  inhabitant,"  (2)  "but  where  the  jurisdiction  is 
founded  only  on  the  fact  that  the  action  is  between  citi- 
zens  of  different  States,  suit  shall  be  brought  only  in  the 
district  of  the  residence  of  either  the  plaintiff  or  the 
defendant." 

236.  Statutory  Rules  as  to  Venue  Not  Applicable 

to  Suits  Against  Aliens. — In  section  ll  of  the  original 
Judiciary  Act,  the  provisions  protecting  defendants  from 
being  sued  except  in  particular  districts  were  expressly  lim- 
ited to  "inhabitants  of  the  United  States."  In  subsequent 
revisions  and  changes  those  words  have  been  omitted,  but  the 
Courts  have  held  that  such  omission  was  not  intended  to 
change  the  meaning.  To  hold  otherwise  would  be  to  decide 
that  Congress  had  in  effect  directed  that  many  aliens  should 
not  be  suable  at  all  in  the  Courts  of  the  United  States. 
In  the  language  of  the  Supreme  Court, 

"to  construe  the  provision  as  applicable  to  all  suits 
between  a  citizen  and  an  alien  would  leave  the  Courts  of 
the  United  States  open  to  aliens  against  citizens,  and 
close  them  to  citizens  against  aliens.  Such  a  construc- 
tion is  not  required  by  the  langiiage  of  the  provision,  and 
would  be  inconsistent  with  the  general  intent  of  the 
section  as  a  whole." ^ 

237.  Aliens  and  Alien  Corporations  Suable  in  Any 
Federal  District  in  Which  Service  Can  Be  Had. — 

One  Michael  Kane,  a  resident  of  Xew  Jersey,  was  a  pas- 
senger on  the  Devonia,  belonging  to  the  Barrow  Steamship 
Co.,  a  British  corporation.     ^Yhen  in  the  port  of  London- 

» In  re  ITohorst,  150  \\  S.  660. 
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derry,  Ireland,  and  while  on  the  ship,  he  was  assailed  and 
beaten  by  one  of  its  officers.  He  brought  suit  against  the 
Company  in  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  New  York  and  had  the  summons  served 
on  its  duly  appointed  agents  in  New  York,  where  it  had 
property.  The  Supreme  Court  held  that  the  Circuit  Court 
had  jurisdiction;  the  action  was  for  a  personal  tort  com- 
mitted abroad,  such  as  would  have  been  actionable  if  com- 
mitted in  the  State  of  New  York  or  elsewhere  in  this  coun- 
try, and  an  action  for  which  might  be  maintained  in  any 
Circuit  Court  of  the  United  States  which  acquired  jurisdic- 
tion of  the  defendant.  The  action  was  within  the  general 
jurisdiction  conferred  by  Congress  upon  the  Circuit  Courts 
of  the  United  States.^ 

238.  Rule  I — If  Jurisdiction  Exists  on  Any  Ground 
Other  Than  Diversity  of  State  Citizenship,  Suit  Can  Be 
Brought  Only  in  the  District  of  Defendant's  Residence. 

— It  will  be  perceived  that  where  the  ground  of  jurisdiction 
is  anything  other  than  that  the  action  is  between  citizens  of 
different  States,  there  is  only  one  district  in  which  the  suit 
can  be  brought,  viz :  the  district  of  which  the  defendant  is  an 
inhabitant.  Where  the  jurisdiction  is  founded  only  on  the 
fact  that  the  action  is  between  citizens  of  different  States, 
suit  may  be  brought  in  the  district  in  which  either  the  plain- 
tiff or  the  defendant  resides.  What  will  happen  if  the  plain- 
tiff, a  citizen  of  one  State,  sues  the  defendant,  a  citizen  of 
another,  in  the  district  of  the  residence  of  the  plaintiff  upon 
a  cause  of  action  arising  under  a  Federal  law  ? 

Certain  citizens  of  Georgia  filed  a  bill  in  equity  against 
the  Atlantic  Coast  Line  and  a  number  of  other  railroad  com- 
panies, all  of  which  did  business  in  Georgia,  but  were  incor- 
porated under  the  laws  of  other  States.  The  suit  was  brought 
in  the  district  of  the  residence  of  the  plaintiffs.  Diverse 
citizenship  existed  between  them  and  defendants,  but  the 
object  of  the  bill  was  to  assert  rights  under  the  Interstate 

*  Barrow  Steamship  Co.  ts.  Kane,  170  V.  S.  100. 
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Commerce  and  Anti-Trust  Acta.  Jurisdiction,  oonsequently, 
did  not  rest  solely  upon  diverse  citizenship,  although,  upon 
the  facts  in  the  case^  that  would  have  been  sufficient  to  have 
sustained  the  jurisdiction  of  the  Court  iN'evertheless,  had 
the  parties  been  all  citizens  of  the  same  State,  the  suit 
could  still  have  been  brought  in  a  Federal  Court  A  Federal 
question  was  involved.  The  Supreme  Court  held  that  the 
Circuit  Court,  for  the  Southern  District  of  G^eorgia  was  with- 
out jurisdiction.^ 

239.  Rule  n.  Where  Sole  Ground  of  Jurisdictioii  is 
Diverse  State  Oitizeuship  Suit  May  Be  Brought  in  the 
District  of  the  Residence  of  Either  Plaintiff  or  Defend- 
ant.— ^WTiere  the  jurisdiction  resits  on  diverse  State  citiz«i- 

ship  only,  the  action  may  be  brought  in  the  district  of  the 
residence  of  either  the  plain tiflF  or  the  defendant;  but  a  suit 
instituted  in  the  residence  of  the  plaintiff  can  effect  nothing 
unless  he  is  able  there  to  secure  the  services  of  process  on 
the  defendant. 

If  a  citizen  of  Maryland  in  the  District  Court  of  the  United 
States  for  the  District  of  Massachusetts  sues  a  citizen  of  the 
latter  State,  he  ordinarily  will  have  no  diflSiculty  in  securing 
service  of  process  and  in  carrying  the  case  through  to  an  end. 
The  plaintiff  has  the  right,  however,  to  bring  his  suit  in  the 
District  Court  of  the  United  States  for  the  District  of  Mary- 
land, but  the  case  will  not  make  any  progress  unless  the 
defendant  either  comes  into  the  District  of  Maryland  and  is 
summoned  therein,  or  voluntarilv  instructs  counsel  to  enter 
an  appearance  for  him. 

240.  Of  What  District  Defendant  is  an  Inhabitant- 
Resident  and  inhabitant  in  this  clause  of  the  statute  mean 

the  same  thing.  A  natural  person  is  an  inhabitant  of  the 
district  in  which  he  has  his  r^ular  home  or  domicile.  A 
corporation  is  a  resident  or  inhabitant  of  the  State  by  which 
it  is  incorporated;  if  that  State  is  divided  into  more  than 

*  Macon  Grocery  Co.  vs.  Atlantic  Coast  Line,  215  U.  S.  501. 
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one  district,  it  is  an  inhabitant  of  the  district  in  which 
its  general  business  is  carried  on,  and  in  which  it  has  its 
headquarters  and  general  offices.  It  cannot  be  said  to  be 
an  inhabitant  of  the  other  Federal  districts,  although  it  may 
operate  a  line  of  railroad  through  them  and  maintain  therein 
freight  and  ticket  offices  and  stations.^ 

241.  Defendapiit's  Right  to  Object  to  Suit  in  Wrong 
District  May  Be  Waived. — An  objection  to  the  right  of 

the  Court  to  entertain  the  action  on  the  ground  that  the  case 
itself  is  not  one  over  which  the  Court  has  jurisdiction,  is  of  a 
very  different  kind  from  the  contention  that  the  defendant  is 
not  properly  suable  in  that  particular  district. 

If  a  citizen  of  one  State  sues  a  citizen  of  the  same  State 
in  the  Federal  Court,  and  there  is  no  Federal  question 
involved,  the  Court  has  not  jurisdiction  and  never  can  get  it. 
No  possible  consent  of  the  parties,  and  no  waiver  by  one  or 
both  of  their  rights  can  confer  it  The  same  consequences 
would  follow  if  the  suit  was  between  a  citizen  of  a  State  and 
a  citizen  of  the  District  of  Columbia  or  of  a  territory. 

On  the  other  hand,  an  objection  based  solely  on  the  ground 
that  a  defendant  is  not  properly  suable  in  the  particular  dis- 
trict in  whidi  suit  has  been  brought  against  him,  does  not  go 
to  the  constitutional,  nor,  in  a  sense,  to  the  statutory,  jurisdic- 
tion of  the  Court  over  the  cause  of  action.  The  right  not  to 
be  sued  outside  of  the  districts  described  in  the  statute  is  a 
privilege  conferred  upon  the  defendant  He  may  waive  it. 
He  does  waive  it  by  appearing  generally  to  the  action. 

242     General  Appearance  by  Defendant  Waives  It. — 

Thus,  when  the  statute  provided  that  suit  must  be  brought  in 
the  district  of  which  the  defendant  was  an  inhabitant,  or  in 
which  he  could  be  found,  suit  by  process  of  foreign  attach- 
ment was  brought  by  a  citizen  of  Pennsylvania,  in  the  Circuit 
Court  of  the  United  States  for  the  Eastern  District  of 
Pennsylvania,  against  a  citizen  of  Massachusetts  then  resid- 

'  Galveston  Railway  Co.  vs.  Gonzales,  151  U.  S.  406. 
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ing  abroad  at  Gibraltar.     The  defendant  entered  a  general 

appearance  and  afterwards  objected  to  the  jurisdiction.    The 

Supreme  Court  said : — 

"It  appears  that  the  party  appeared  and  pleaded  to 
issue.  Now,  if  the  case  were  one  of  a  want  of  jurisdic- 
tion in  the  Court,  it  would  not,  according  to  well-estab- 
lished principles,  be  competent  for  the  parties,  by  any 
act  of  theirs,  to  give  it.  But  that  is  not  the  case.  The 
Court  had  jurisdiction  over  the  parties  and  the  matter  in 
dispute,  the  objection  was,  that  the  party  defendant, 
not  being  an  inhabitant  of  Pennsylvania,  nor  found 
therein,  personal  process  could  not  reach  him.  This  was 
a  personal  privil^e  or  exemption,  which  it  was  compe- 
tent for  the  party  to  waive."^ 

243.  Objection  Not  Waived  by  Defendant  Appear- 
ing Specially  to  Object. — Of  course,  the  objection  to  juris- 
diction is  not  waived  by  filing  a  demurrer  for  the  special  and 

single  purpose  of  objecting  to  the  jurisdiction  nor  by  answer- 
ing to  the  merits  upon  that  demurrer  being  overruled.^ 

A  plaintiif  was  a  citizen  of  Texas  and  a  resident  of  the 
Eastern  District  thereof.  The  defendant  was  a  Kentuckv 
corporation  doing  business  in  the  Western  District  of  Texas 
and  having  an  agent  in  that  district  qualified  under  the  State 
law  to  accept  service  of  process.  The  suit  was  brought  in 
the  Circuit  Court  of  the  United  States  for  the  Western  Disr- 
trict  of  Texas.  The  Supreme  Court  held  that  a  corporation 
is  not  a  citizen  or  resident  of  a  State  in  which  it  is  not  incor- 
porated, and  there  being  no  waiver  by  general  appearance  or 
otherwise,  the  Court  never  acquired  jurisdiction. 

244.  When  Service  May  Be  Obtained  on  a  Corpora- 
tion Sued  in  District  of  Plaintiff's  Residence. — ^Where 

jurisdiction  is  exclusively  based  on  diverse  citizenship  a  cor- 
poration incorporated  by  one  State  may  be  sued  in  the  district 
of  another  State  in  which  the  plaintiff  resides,  provided 
service  of  process  can  be  secured  upon  it  in  the  latter  dis- 

*Toland  vs.  Sprague,  12  Peters,  330. 

*  Southern  Pacific  Co.  vs.  Deuton,  146  U.  S.  203. 
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trict ;  which  is  possible  when  the  corporation  carries  on  busi- 
ness therein. 

The  plaintifiP  was  a  citizen  of  New  York.  The  defend- 
ant was  a  corporation  of  Virginia.  Suit  was  brought  in  the 
Circuit  Court  of  the  United  States  for  the  Southern  Dis- 
trict of  New  York.  Service  was  had  upon  two  of  the  direc- 
tors of  the  defendant  corporation,  residing  in  the  City  of 
New  York.  The  corporation  was  not  doing  any  business 
in  that  State.  The  Supreme  Court,  held  that  the  residence 
of  an  officer  of  a  corporation  does  not  necessarily  give  the 
corporation  a  domicile  in  the  State.  He  must  be  there  offi- 
cially representing  the  corporation  in  its  business.  In  other 
words,  the  corporation  must  be  doing  business  there,  either 
generally  or  specially.^ 
• 

245.    When  is  a  Corporation  Doing  Business  in  a 
District  so  That  it  May  be  Sued  Therein? — It  is  not 

always  easy  to  say  whether  a  corporation  is  doing  business 
in  a  particular  district  to  such  an  extent  and  in  such  a  way 
that  it  is  liable  to  be  sued  therein.  For  example — a  Penn- 
sylvania corporation  made  a  contract  in  Maryland  with  a 
Maryland  corporation  to  do  work  in  Illinois.  The  Maryland 
corporation  allied  that  the  Pennsylvania  corporation  broke 
its  agreement  The  vice-president  of  the  latter  had  acted  for 
it  in  making  liie  contract.  It  sent  him  to  Baltimore  to  con- 
fer with  the  Maryland  corporation  as  to  the  dispute.  While 
in  that  city  on  that  errand  he  was  served  with  a  summons 
upon  his  company  in  a  suit  which  the  Maryland  corporation 
had  brought  upon  the  contract  in  the  United  States  District 
Court  for  Maryland.  It  was  clear  that  the  Pennsylvania 
corporation  was  not  doing  business  generally  in  Maryland. 
With  much  doubt  and  hesitation,  it  was  held  that  it  was  not 
there  doing  business  specially,  of  a  character  which  rendered 
it  liable  to  suit  therein.^ 

In  this  case  the  authorities  are  reviewed. 

*Conley  vs.  Mathleson  Alkali  Works,  190  U.  S.  406. 

*  Noel  Constmctlon  Co.  vs.  George  W.  Smith  &  Co.,  193  Fed.  492. 
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Reference  may  also  be  had  to  a  later  decision  of  the  Cir- 
suit  Court  of  Appeals  for  the  Xinth  Circuit^ 

Upon  the  facts  the  two  cases  may  be  distinguished.  It  is, 
however,  doubtful  whether  the  Circuit  Court  of  Appeals  for 
the  Xinth  Circuit  would  have  deemed  the  differences  mate- 
rial. 


246.  Each  Plaintiff  Must  Be  Entitled  to  Sue  Any 
Defendant  in  District  in  Which  Suit  in  Brought — ^Where 

there  are  two  defendants,  each  citizens  of  different  States^ 
and  two  plaintiffs,  each  citizens  of  different  States,  if  all  the 
parties  are  necessary'  parties,  it  will  be  impossible  to  find 
any  District  Court  of  the  United  States  which  will  have 
jurisdiction,  because  there  is  no  district  which  is  the  place 
of  residence  of  both  the  plaintiffs  and  there  is  no  district 
which  is  the  place  of  residence  of  both  the  defendants.  The 
Supreme  Court  has  decided  that  the  suit  can  be  brought 
only  in  a  district  in  which  either  all  the  plaintiffs  or  all  the 
defendants  reside. 

A  citizen  of  Missouri  and  a  citizen  of  Arkansas,  as  plain- 
tiffs in  the  Circuit  Court  for  the  Eastern  District  of  Mis- 
souri, brought  suit  against  a  defendant,  who  was  a  citizen 
of  the  State  of  Texas.  The  defendant  objected  that  the  Court 
had  no  jurisdiction  because  the  district  was  not  the  district 
of  the  residence  of  one  of  the  plaintiffs  and  was  not  the 
residence  of  the  single  defendant.  The  Supreme  Court 
held  that  the  objection  was  well  taken;  that  Congress  had 
shown  in  the  Acts  of  1887  and  1888  no  intention  to  enlaige, 
but  rather  to  diminish,  the  jurisdiction  of  the  United  States 
CourtSi,  and  that  the  language  used  by  it  in  defining  that 
jurisdiction  must  \ye  imderstood  in  the  light  of  the  con- 
struction put  upon  similar  phrases  in  Strawbridge  vs.  Cur- 
tiss,^  and  adhered  to  for  ninety  vears  thereafter.^ 

*  Premo  Specialty  Mf^.  Co.  vs.  Jersey-Creme  Co.,  200  Fed.  352. 

*  3  Cranch.  267. 

*  Smith  vs.  Lyon.  133  V.  S.  315. 
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247.  Two  Plaintiffs  Residing  in  Different  Districts 
May  Sue  Defendant  in  a  Third  District  of  Which  He  is  a 

Resident. — On  the  other  hand,  where  there  are  two  plain- 
tiffs, each  residents  of  different  States,  and  there  is  a  single 
defendant,  resident  in  a  third,  the  two  plaintiffs  may  sue 
him  in  the  district  of  his  residence. 

A  citizen  of  New  York  and  a  citizen  of  Pennsylvania  as 
plaintiffs  sued  in  the  Northern  District  of  West  Virginia  a 
defendant  corporation  organized  under  the  laws  of  the  State 
of  West  Virginia.  The  Supreme  Court  held,  that  the  suit 
was  properly  brought.  It  follows,  therefore,  that  if  there  is 
a  single  plaintiff  and  there  are  two  indispensable  defendants, 
each  residing  in  a  different  State,  he  cannot  sue  either  of 
them  in  the  district  of  such  defendant's  residence.  He  can 
sue  them  in  the  district  of  his  own  residence  provided  he  can 
there  get  service  upon  both  of  them.  If  there  are  any  num- 
lier  of  plaintiffs,  all  residents  of  different  States  from  the 
defendant,  they  can  bring  suit  in  the  district  in  which  the 
defendant  resides.* 

248.  Federal  Oonrts  Can  Seldom  Issue  Non  Resident 

Attachments. — ^Because  of  the  statutory  limitation  on  the 
venue  of  actions,  the  process  of  non-resident  attachment  is 
practically  unknown  in  the  Federal  Courts. 

The  Supreme  Court  years  ago  held  that  an  attachment 
cannot  be  sued  out  against  a  non-resident  in  any  district  in 
which  he.  cannot  be  sued.  When  this  decision  was  made  the 
districts  in  which  he  oould  be  sued  was  that  of  his  residence 
and  any  other  in  which  he  might  be  found. 

An  Iowa  corporation  brought  suit  in  the  United  States 
Circuit  Court  for  the  District  of  Iowa  against  a  citizen  of 
Massachusetts.  It  claimed  he  was  indebted  to  it  in  a  sum  of 
about  $100,000.  He  was  not  within  the  district  of  Iowa. 
The  plaintiff  attempted  to  attach  his  property  in  the  manner 

*  Sweeney  vs.  Carter  Oil  Co.,  199  r.  S.  252. 
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in  which  such  an  attachment  could  have  been  sued  out  in  the 
State  Courts  of  Iowa.     The  Supreme  Court  said: — 

"Xo  civil  suit,  not  local  in  its  nature,  can  be  brought 
in  the  Circuit  Court  of  the  United  States,  against  an 
inhabitant  of  the  United  States,  by  original  process,  in 
anv  other  State  than  that  of  which  he  is  an  inhabitant, 
or  in  which  he  is  found  at  the  time  of  serving  the  writ." 
"It  is  conceded,"  the  Court  continued,  "that  the  person 
against  whom  this  suit  was  brought  in  the  Circuit  Court 
was  an  inhabitant  of  the  State  of  Massachusetts,  and 
was  not  found  in  or  served  with  process  in  Iowa. 
Clearly,  then,  he  was  not  suable  in  the  Circuit  Court  of 
the  District  of  Iowa,  and  unless  he  could  be  sued  no 
attachment  could  issue  from  that  Court  against  his  prop- 
erty."^ 

Since  then  the  statute  has  been  amended,  as  we  have  seen, 
so  that  when  the  ground  of  jurisdiction  is  diverse  citizenship 
the  suit  can  be  brought  in  the  district  of  the  residence  of 
either  the  plaintiff  or  of  the  defendant. 

It  has  been  contended  that  the  District  Court  of  the  district 
of  plaintiff's  residence  now  has  jurisdiction  to  attach  defend- 
ant's property  found  therein,  but  the  Supreme  Court  has  said 
that 

"the  amendment  to  the  statute  was  not  intended  to  do 
away  with  the  settled  rule  that,  in  order  to  issue  an 
attachment,  the  defendant  must  be  subject  to  personal 
service  or  voluntarily  appear  in  the  action.  If  Congress 
had  intended  any  such  radical  change,  it  would  have 
been  easy  to  have  made  provision  for  that  purpose,  and 
doubtless  a  method  of  service  by  publication  in  sudi 
cases  would  have  been  provided.  We  think  the  rule  has 
not  been  changed ;  that  an  attachment  is  still  but  an  inci- 
dent to  a  suit,  and  that,  unless  jurisdiction  can  be  ob- 
tained over  the  defendant,  his  estate  cannot  be  attached 
in  a  Federal  Court."^ 

249.  Attachments  Can  Be  Issued  by  the  District 
Court  When  Other  Suit  Could  be  Prosecuted  Therein.— 

A  non-resident  defendant  may  be  temporarily  in  the  district 

» Ex  parte  Railway  Co.,  103  U.  S.  794. 

•  Big  Vein  Coal  Co.  of  West  Va.  vs.  Read,  229  U.  S.  31. 
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of  the  r^idence  of  the  plaintiff.  Such  defendant  may  have 
attachable  property  in  that  district  I  see  no  reason  why 
he  may  not  be  there,  sued  and  his  property  there  attached 
if  under  the  State  law  a  non-resident  attachment  could  under 
such  circumstances  be  sued  out;  nor  does  there  appear  to  be 
any  reason  why  an  attachment,  upon  an  original  process  for 
fraud;  when  authorized  by  the  State  law,  coiild  not  be  brought 
against  a  defendant  in  the  United  States  Court  of  the  district 
in  which  he  lives  and  in  which  property  to  be  attached  can 
be  found. 

Special  Statutes  Beoulating  Venue  in  Certain  Cases. 

250.  Special  Proyisions  for  States  Which  Are 
Divided  Into  Two  or  More  Districts. — There  are  a  num- 
ber of  provisions  contained  in  sections  52,  53,  54  and  55 

of  the  Judicial  Code  defining  what  may  be  done  in  States 
which  are  divided  into  more  than  one  district.  In  substance 
they  provide  that  a  suit  may  be  brought  against  two  or  more 
defendants  who  reside  in  different  districts  of  the  same  State, 
in  either  district  A  duplicate  writ  issues  to  the  Marshal  of 
the  other  for  service  upon  the  defendant  there  residing. 

251.  District  in  Which   Local  Actions  May  Be 

Brought. — Sometimes  a  plaintiff  wants  to  bring  a  suit 
which  is  of  a  local  nature ;  as,  for  example,  an  action  of  tres- 
pass q,  c.  /.  The  land  lies  in  one  district.  The  defendant 
or  defendants  live  in  another  of  the  same  State.  In  such 
case  the  suit  may  be  brought  in  that  one  in  which  the  land 
lies. 

Where  the  land  is  in  one  State  and  neither  plaintiff  nor 
defendant  resides  therein,  it  does  not  appear  that  the  suit 
can  be  brought  in  the  United  States  Court  at  all.  This 
last  statement  is  true  only  of  those  cases  which  although 
they  grow  out  of  something  which  has  happened  with  refer- 
ence to  tangible  property  and  are  local  in  their  nature,  are 
still  actions  in  which  nothing  is  sought  but  the  recovery  of 
personal  damages  against  the  defendant. 
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Citizens  of  New  York  and  West  Virginia  brought  suit  in 
the  United  States  Circuit  Court  for  the  Eastern  District  of 
Tennessee  against  a  corporation  of  New  Jersey  and  one  of 
Great  Britain.  The  plaintiffs  were  the  owners  in  fee  of 
many  thousands  of  acres  of  land  in  Georgia  upon  the  Tenn- 
essee boundary.  The  lands  were  devoted  to  forestry  and  were 
of  great  value.  The  defendants  conducted  their  business  in 
Tennessee  within  a  short  distance  of  these  lands.  The  fumes 
from  their  furnaces,  smelters  and  ovens  did  great  damage 
to  the  plaintiflPs  trees.  Each  of  the  defendants  had  its  chief 
office  and  place  of  business  within  the  territorial  jurisdiction 
of  the  Circuit  Court.  It  was  held  that  the  United  States 
Court  for  the  Eastern  District  of  Tennessee  had  no  jurisdic- 
tion as  against  the  New  Jersey  Corporation.^ 

252.  Section  57  of  the  Judicial  Code— Jurisdiction 
to  Enforce  Liens  and  Remove  Encumbrances. — There 

is  a  statutory  provision  dealing  with  cases  which  are 
brought  *%  enforce  any  legal  or  equitable  lien  upon,  or 
claim  to,  or  to  remove  any  encumbrance  or  lien  or  cloud  upon 
the  title  to  real  or  personal  property  within  the  district  where 
such  suit  is  brought,"  although  '*one  or  more  of  the  defend- 
ants therein  shall  not  be  an  inhabitant  of  or  found  within 
the  said  district,  or  shall  not  voluntarily  appear  thereto." 
In  such  case  section  57  of  the  Judicial  Code  declares  that 
"it  shall  be  lawful  for  the  Court  to  make  an  order  direct- 
ing such  absent  defendant"  *  *  *  "to  appear,  plead,  answer  or 
demur  by  a  day  certain  to  be  designated,  which  order  shall  be 
served  on  such  absent  defendant"  *  *  *  "if  practicable,  wher- 
ever found,  and  also  upon  the  person  or  persons  in  possession 
or  charge  of  said  property^  if  any  there  be,  or  where  such  per- 
sonal  service  upon  the  absent  defendant"  *  *  *  "is  not  prac- 
ticable such  order  shall  be  published  in  such  manner  as  the 
Court  may  direct,  not  less  than  once  a  week  for  six  consecu- 
tive weeks."  If  the  defendant  '*shall  not  appear,  plead,  answer 
or  demur  within  the  time  so  limited  or  within  some  further 

*Ladew  vs.  Tennessee  Copper  Co.,  218  U.  S.  357. 


CHAP.  IX.]       WHERE  PERSONAL  SERVICE  NOT  HAD.  173 

• 

time  to  be  allowed  by  the  Court  in  its  discretion,"  the  Court 
may  entertain  jurisdiction  and  proceed  with  the  case  as  if  the 
absent  defendant  had  been  served  with  process  within  the 
district.  It  is  declared  that  what  is  done  shall,  as  regards 
the  absent  defendant  not  appearing,  ^^affect  only  the  prop- 
erty which  shall  have  been  the  subject  of  the  suit  and  under 
the  jurisdiction  of  the  Court  therein,  within  such  district. 

253.    Do.— Defendant  Not  Personally  Served  May 
Have  Decree  Set  Aside  at  any  Time  Within  a  Year  of 

It-S  Entry. — There  is  a  further  proviso  that  any  defendant 
not  actually  served  as  above  provided  may  at  any  time  within 
one  year  after  final  judgment  in  any  such  suit  enter  his 
appearance  to  it  and  thereupon  the  Court  diall  make  an  order 
setting  aside  the  judgment  and  permitting  him  to  plead,  on 
pa;\Tnent  of  such  costs  as  the  Court  shall  deem  just. 

One  Fernandez  in  the  United  States  District  Court  for 
the  District  of  Porto  Eico  brought  suit  against  a  certain 
Perez  and  other  citizens  and  residents  of  Spain,  to  set  aside 
certain  mortgages  and  sales  of  real  property  in  Porto  Eico. 
Personal  services  was  never  had  on  Perez  and  an  order  of 
publication  was  issued.  The  order  was  published  and  due 
proof  thereof  maxla  The  bill  was  thereupon  taken  as  con- 
fessed against  him.  After  further  proceedings,  all  ex 
parte,  the  mortgages  and  sales  were  held  to  be  void.  The 
marshal  was  directed  to  sell  the  land  under  an  execution  upon 
the  judgment  held  by  the  complainant.  Within  two  months 
after  the  decree  and  before  the  property  had  been  sold,  Perez 
entered  his  appearance.  He  applied  for  leave  to  defend  the 
suit  on  the  ground  that  he  had  not  been  personally  notified. 
It  appeared  that  he  actually  had  learned  of  the  pendency 
of  the  proceedings.  The  Supreme  Court  said  that  the  defend- 
ant had  an  absolute  right  to  have  the  decree  set  aside  at  any 
time  within  twelve  months  after  its  entry  upon  applying  so 
to  do,  provided  he  had  not  actual  personal  notice  resulting 
from  the  service  on  him  outside  of  the  district  of  an  order 
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of  the  Court  directed  to  him  and  requiring  him  to  appear  and 
defend  within  a  time  stated.^ 

254.    Do. — Suits  to  Partition  Lands  and  Remove 

Clouds. — The  authority  given  by  this  section  of  the  Code  is 
one  of  much  importance.  Without  it  the'Federal  jurisdiction 
would  be  greatly  restricted.  It  enables  the  United  States 
Court  to  entertain  partition  suits  when  there  is  diversity  of 
citizenship.  For  example — the  plaintiff,  who  was  a  citizen 
of  K'ew  Hampshiro,  claimed  to  be  seized  as  tenant  in  com- 
mon in  fee  simple  and  to  be  in  actual  possession  of  some 
10,000  acres  of  land  in  the  Northern  District  of  Florida. 
Some  of  the  defendants — 130  in  all — ^were  citizens  of  Flor- 
ida ;  other  of  Georgia,  South  Carolina,  N'orth  Carolina,  Ala- 
bama, Mississippi,  Texas,  Illinois,  New  York  and  New  Jer- 
sey. The  bill  was  to  quiet  title  and  for  partition.  It  was  held 
that  this  was  a  case  of  which  the  Court  for  the  Northern 
District  of  Florida  had  jurisdiction  and  in  which  it  might 
proceed  by  service  of  actual  process  or  by  publication,  so  as 
to  bring  in  the  absent  defendants  and  bind  their  interests  in 
the  land  in  controversy.^ 


255.    Do. — Suits  to  Enforce  Trusts.— The  section  is 

applicable  to  suits  to  enforce  trusts  in,  and  liens  upon  funds 
or  property  within  the  territorial  jurisdiction  of  the  Court. 
A  citizen  of  a  State  other  than  either  Indiana  or  New  York 
filed  a  bill  in  the  Circuit  Court  of  the  United  States  for  the 
District  Court  of  Indiana  against  the  administrator  of  a  dece- 
dent, claiming  that  a  fund  of  $150,000  in  the  hands  of  the 
administrator  was  subject  to  a  trust  for  the  payment  of  some 
$31,000  to  the  complainant.  The  trustees  were  citizens  of 
New  York.  The  Supreme  Court  held  that  they  were  indis- 
pensable parties,  but  that  the  complainant  could  have  them 
brought  in  by  actual  service  of  process  or  by  publication  in 
the  manner  prescribed  in  the  statute.^ 

*  Perez  vs.  Fernandez,  220  U.  S.  224. 

*  Greeley  vs.  Lowe,  155  V.  S.  58. 

*  Goodman  vs.  Niblack,  102  I'.  S.  56a 
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256.  Do.— Suits  to  Enforce  Rights  in  Shares  of  Stock. 

— It  has  been  held  that  an  action  to  enforce  rights  in  shares 
of  stock  of  a  corporation  whose  l^al  habitation  is  within  the 
district,  is  authorized  by  the  section.  It  is  a  proceeding  to 
remove  a  cloud  from  personal  property. 

In  a  case  which  went  to  the  Supreme  Court  the  plaintiffs 
were  all  stockholders  in  a  Michigan  mining  company.  They 
were  citizens  of  States  other  than  Michigan.  They  alleged 
that  oflScers  and  directors  of  the  corporation,  some  of  whom 
were  citizens  of  Michigan  and  some  of  Massachusetts,  had 
fraudulently  conspired  together  to  cause  the  stock  belonging 
to  the  plaintiffs  to  be  sold  for  the  non-payment  of  assessments 
alleged  to  have  been  fraudulently  levied  for  the  purpose  of 
bringing  about  such  sales.  The  plaintiffs  said  that  they  were 
the  equitable  owners  of  the  stock,  although  the  legal  title  was 
in  certain  of  the  defendants.  The  relief  asked  was  a  decree 
establishing  their  rightful  title  and  ownership.  The  corpora- 
tion was  properly  summoned.  The  individual  defendants 
residing  in  Boston  had  process  actually  served  upon  them,  but 
they  neither  appeared,  answered,  pleaded  or  demurred.  The 
Circuit  Court  for  the  Northern  District  of  Michigan  thought 
that  it  was  without  jurisdiction  and  dismissed  the  bill.  The 
Supreme  Court  reversed  the  decree  below.  It  held,  that  by  the 
statutes  of  Michigan,  shares  of  stock  were  personal  property. 
As  the  habitation  or  domicile  of  the  company  is  and  must  be 
in  the  State  that  created  it,  the  property  represented  by  its 
certificates  of  stock  may  be  deemed  to  be  held  by  it  within 
the  State,  whose  creature  it  is,  whenever  it  is  sought  by  suit 
to  determine  who  is  the  owner.  The  property  represented  by 
the  shares  of  stock  was  held  by  the  corporation  and  was  held 
in  Michigan«^ 

257.  Section  57  of  Judicial  Code  Rather  Strictly  Oon- 

Stmed. — The  Federal  Courts  strictly  construe  the  statutes 
conferring  jurisdiction  upon  them.    In  the  case  of  Ladew  vs. 

*  JeHenik  vs.  Huron  Copper  Mining  Co.,  177  U.  S.  1. 


176  VENUE,  [chap.  IX. 

Tennessee  Copper  Co.,^  the  Court  refused  to  hold  that  the 
physical  cloud  of  fumes  and  gases  which  was  damaging 
plaintiff's  property  was  such  a  cloud  as  could  be  dealt  with 
under  section  57  of  the  Federal  Coda 

A  citizen  of  Florida,  brought  suit  in  the  United  States 
Court  for  the  Eastern  District  of  North  Carolina  against 
A,  a  resident  of  such  district,  and  B,  a  resident  of  Tenn- 
essee. He  charged  that  B  had  been  his  confidential  agent; 
had  induced  him  to  buy  land  from  A  for  a  large  sum 
of  money  and  had  pretended  himself  to  pay  one-twentieth 
of  the  purchase  price.  The  fact  was  that  B  was  acting  as  the 
agent  of  A.  With  A's  knowledge  and  at  A's  procurement  he 
had  made  to  the  plaintiff  many  false  and  material  repre- 
sentations about  the  land.  Plaintiff,  paid  A  $38,000  for  it 
and  understood  that  B  paid  A  $2,000.  The  land  was  con- 
veyed by  A  to  the  plaintiff,  A  undertaking  to  hold  ohe-twen- 
tieth  of  it  in  trust  for  B.  In  point  of  fact,  B  never  paid 
A  anything.  He  received  one-twentieth  of  it  from  A  as  a 
part  of  his  commission  for  swindling  the  plaintiff.  Plaintiff 
sought  to  rescind  the  sale  and  he  made  B  a  party  to  the  suit 
for  the  purpose  of  removing  the  cloud  raised  by  B's  equitable 
title  to  the  one-twentieth.  The  Circuit  Court  of  Appeals  for 
the  Fourth  Circuit  held  that  the  case  made  by  the  bill  did 
not  come  under  the  provisions  of  section  57.  .The  plaintiff 
was  not  trying  to  perfect  or  clear  title  to  land;  all  that  he 
asked  was  to  get  back  his  $38,000.^ 

258.  Suits  for  Infringement  of  Patents  and  Copy- 
rights.— There  are  some  other  cases  in  which  by  express 
provision  of  the  statute  suit  may  be  brought  in  other  districts 
than  those  of  the  residence  of  the  plaintiff  or  defendant.  It 
will  be  worth  while  to  mention  a  few  of  the  more  important 
of  these.  Suits,  whether  at  law  or  in  equity,  for  infringe- 
ment of  patents,  may  be  brought  in  the  district  of  which  the 
defendant  is  an  inhabitant,  or  in  anv  district  where  the 
defendant,  whether  a  person,  partnership  or  corporation;  shaU 
have  committed  acts  of  infringement  and  have  a  regularly 
established  placo  of  business.^    Proceedings  under  the  copy- 

»218  r.   S.  357. 

'Camp  vs.  Bonsai,  203  Fed.  013. 

*  Judicial  Code,  sec.  48. 
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right  statutes  may  be  instituted  in  the  district  of  which  the 
defendant  or  his  agent  is  an  inhabitant  or  in  which  he  may 
be  found.^ 

259.  Actions  Under  the  Employer's  Liability  Act 
and  Sherman  Anti-Trust  Act.— Actions  under  the  Federal 

Employer's  Liability  Act  may  be  brought  in  the  district  of 
the  residence  of  the  defendant,  or  in  the  district  in  which  the 
cause  of  action  arose,  or  in  any  district  in  which  the  defend- 
ant is  doing  business  at  the  time  such  action  is  commenced.^ 
Proceedings  under  the  seventh  section  of  the  Sherman  Anti- 
Trust  Act  may  be  brought  in  the  district  in  which  the  defend- 
ant resides  or  in  which  he  may  be  found.^ 

260.  Actions  on  Bonds  of  Contractors  for  Public 

Improvements. — Since  the  Act  of  August  13,  1894,^  per- 
sons entering  into  formal  contracts  with  the  United  States 
for  the  doing  of  public  work  are  required  to  give  bond  not 
only  to  protect  the  United  States,  but  promptly  to  make  pay- 
ment to  all  persons  supplying  them  with  labor  and  materials 
in  the  prosecution  of  the  work  contracted  for. 

By  the  Act  of  February  24, 1905,^  actions  upon  such  bonds 
Are  required  to  be  brought  in  the  district  in  which  the  work 
was  to  be  performed  and  not  elsewhere. 

!N'o  special  provision  has  been  made  by  statute  for  the  serv- 
ice of  process  in  the  very  numerous  cases  in  which  the  defend- 
ants are  residents  of  other  districts.  The  Supreme  Court  has, 
however,  said  that  the  provision  restricting  the  place  of  suit 
operates  pro  tarda  to  displace  the  provision  upon  that  subject 
in  the  general  jurisdiction  act  and  amply  authorizes  the  Court 
in  the  district  wherein  the  action  is  required  to  be  brought  to 
obtain  jurisdiction  of  the  person  of  the  defendants  through 
the  service  upon  them  of  its  process  in  whatever  district  they 
may  be  found,* 

"Act  March  4,  1909,  sec.  35;  3,1  Stat.  1084. 
»36  Stat.  291. 
» 26  Stat.  209. 
»28  Stat  278. 
» 33  Stat  811. 

•  United  States  va  Congress  Construction  Co.,  222  U.  S.  199. 
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As  it  will  be  scarcely  worth  while  to  return  to  the  subject 
of  this  Act,  it  will  not  be  out  of  place  to  add  that  if  the 
United  States  brings  suit  upon  such  bond  thoee  who  have 
furnished  labor  or  materials  and  have  not  been  paid  have 
the  right  to  intervene  in  such  case  and  to  have  their  rights 
and  claims  adjudicated  therein  subject^  however,  to  the  prior- 
ity and  claim  of  the  judgment  of  the  United  States.  If  there 
is  not  enough  remaining  after  paying  the  United  States  to  pay 
all  other  claims  in  full,  what  is  left  is  distributed  pro  rata 
among  the  claimants.  If  the  United  States  does  not  bring  suit 
within  six  months  after  the  final  completion  and  settlement  of 
the  contract,  any  person  who  has  supplied  labor  or  materials 
for  the  prosecution  of  the  work  and  has  not  been  paid  therefor 
may  apply  to  the  proper  department  under  affidavit  for  a 
certified  copy  of  the  contract  and  bond,  which  will  be  fur^ 
nished  him.  He  may  then  sue  in  the  name  of  the  United 
States,  but  he  must  sue  within  one  year  after  the  final  com- 
pletion and  settlement,  so  that  such  suits  must  be  instituted, 
if  at  alL  within  a  six-months  period  beginning  six  months 
after  the  final  settlement  under  the  contract  Only  one 
action  on  a  bond  may  be  brought.  All  creditors  entitled  to 
its  protection  may  intervene  in  that  suit,  provided  they  do  so 
within  a  year  after  the  final  settlement.  The  statute  requires 
that  after  the  proceedings  are  instituted,  in  addition  to  formal 
notice  to  known  creditors,  there  shall  be  given  a  general  notice 
by  advertisement  once  a  week  for  three  successive  weeks,  the 
last  publication  to  be  at  least  three  months  before  the  expira- 
tion of  the  time  for  intervention ;  that  is  to  say,  three  months 
before  the  end  of  the  year  from  the  final  settlement.  It  has 
been  contended  that  it  follows  that  the  time  in  which  any  such 
suit  can  be  brought  is  limited  to  a  little  over  two  months. 
It  can  not  be  b^m  imtil  after  six  months  from  the  settle- 
ment. It  must  be  brought  at  least  three  months  and  three 
weeks  before  the  expiration  of  a  year  from  such  settlement. 
The  Circuit  Court  of  Appeals  for  the  Second  Circuit  holds 
such  contention  sound  ;*  that  for  the  Third  says  it  is  not'^ 

*  Merchants  National  Bank  vs.  United  States,  214  Fed.  200. 
•Vermont  Marble  Co.  vs.  National  Surety  Co.,  213  Fed,  429. 
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CHAPTER  X. 

JURISDICTIOIf  OF  FEDERAL  COURTS  AS 
AFFECTED  BY  ASSIGNMENTS  AND 

TRANSFERS. 

261.  Introduction. — We  have  seen  of  what  cases  District 
Courts  have  jurisdiction  and  in  what  districts  suits  may  be 
brought.  We  have  thus  far  been  dealing  with  proceedings 
which  have  been  instituted  by  the  original  party  to  the  con- 
tract or  by  the  one  actually  injured  by  the  tort,  or  by  some- 
one who  succeeded  by  operation  of  law  to  his  rights.  Some- 
times would-be  plaintiffs  would  like  to  go  into  the  Federal 
Court.  They  are  citizens  of  the  same  State  with  the  defend- 
ants, and  have  not  the  right  to  take  their  cases  there.  Under 
such  circumstances  they  are  tempted  to  transfer  their  claims 
to  assignees  who  are  citizens  of  another  State. 

262.  General  Jurisdictional  Test  in  All  Oases  of 
Assignment  —  Sham  Assignments   Will  Not  Confer 

Jurisdiction. — Sometimes  the  assignment  is  a  pure  form. 
It  is  not  made  with  intent  to  make  the  assignee  the  real  owner 
of  that  which  is  assigned  to  him.  In  such  cases,  independent 
of  any  statutory  provisions,  the  Courts  will  hold  that  they 
have  no  jurisdiction ;  the  plaintiff  has  no  interest  in  the  sub- 
ject-matter of  the  controversy. 

A  citizen  of  Pennsylvania,  without  consideration,  made  a 
conveyance  of  land  to  a  citizen  of  Maryland.  The  latter,  to 
acconoLmodate  the  grantor,  allowed  his  name  to  be  used  in  the 
Federal  Court  as  a  plaintiff  in  an  action  of  ejectment  against 
another  citizen  of  Pennsylvania.  The  Court  held  that  the 
conveyance  was  entirely  colorable  and  collusive,  and  there- 
fore incapable  of  laying  a  foundation  for  jurisdiction.^ 

Citizens  of  the  District  of  Columbia  wished  to  have  ceitain 
litigation  concerning  land  in  which  they  were  interested 

*MaxweU'8  Lessee  vs.  Levy,  2  Dallas,  381. 
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profleciited  in  the  United  States  Court  for  the  District  of 
Maryland.  They  conveyed  their  interest  in  the  lands  to  a 
citizen  of  that  State.  The  conveyance  was  without  considera- 
tion and  the  grantee  was  on  the  request  of  the  grantors  to 
reoonvey  to  them.  The  complainant  in  the  proceeding  was  a 
citizen  of  Delaware.    The  Supreme  Court  said : 

"If  the  conveyance''  *  *  *  "had  really  transferred  the 
interest"  of  the  grantor  to  the  grantee,  "although  made 
for  the  avowed  purpose  of  enabling  the  Court  to  enter- 
tain jurisdiction  of  the  case,  it  would  have  accomplished 
that  purpose"  *  *  *  "But  in  point  of  fact  that  convey- 
ance did  not  transfer  the  real  interest  of  the  grantors. 
It  was  made  without  consideration,  with  a  distinct 
understanding  that  the  grantors  retained  all  their  real 
interest,  and  that  the  deed  was  to  have  no  other  effect 
than  to  give  jurisdiction  to  the  Court"  *  *  *  "The  Court 
will  not,  under  such  circumstances,  give  effect  to  what  is 
a  fraud  upon  the  Court,  and  is  nothing  more."^ 

263.  Do. — If  Assignment  Genuine,  Motive  Immate- 
rial.— The  Supreme  Court  said,  it  will  be  noted,  that  if  the 
conveyance  had  been  real,  transferring  the  interest  in  the 
land  to  the  grantee,  it  would  have  been  immaterial  what  the 
motive  of  the  grantor  was. 

A  citizen  of  Alabama  filed  a  bill  in  the  United  States 
Court  for  the  District  of  Ohio,  against  certain  citizens  of 
the  latter  State,  to  compel  them  to  convey  to  him  certain 
land,  which  had  been  granted  to  him  by  a  citizen  of  Ohio. 
The  grantor  feared  that  his  title  would  not  be  sustained 
in  the  Ohio  State  Courts,  He  was  indebted  to  the  plain- 
tiff in  the  sum  of  $1,100.  He  offered  to  sell  and  con- 
vey the  land  to  the  latter  in  payment  of  this  debt%  He  said 
that  he  thought  the  title  was  good;  that  it  would  most  prob- 
ably be  established  in  the  Courts  of  the  United  States,  but 
would  fail  in  those  of  the  State.  In  his  opinion  the  property 
was  worth  much  more  than  the  sum  he  was  willing  to  take 
for  it,  but  in  consequence  of  the  difficulties  attending  the  title 
he  would  convey  it  in  satisfaction  of  the  debt.  He  offered 
to  render  any  service  in  his  power  to  the  grantee  in  the 

» Barney  vs.  Baltimore  City,  6  WaU.  288. 
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prosecution  of  his  claim  in  the  Courts  of  the  United  States. 
The  testimony  showed  a  sale  and  conveyance  binding  on  both 
parties.  The  title  of  the  grantor  was  extinguished.  The 
Supreme  Court  thought  that  the  motives  which  induced  him 
to  make  the  contract,  whether  justifiable  or  censurable,  could 
not  affect  its  validity.  It  said:  "The  conveyance  appears 
to  be  a  real  transaction,  and  the  real  as  well  as  nominal 
parties  to  the  suit  are  citizens  of  different  States."^  The 
jurisdiction  was  therefore  upheld. 

When  one  or  the  other  of  the  parties  to  the  controversy 
claims  under  a  deed,  grant  or  assignment  from  someone  else, 
if  the  conveyance  is  a  real  conveyance  by  which  the  grantor 
parts  with  the  property  and  the  grantee  gets  it,  then  if  the 
Court  will  have  jurisdiction,  if  the  grantee  be  a  party  to  the 
suit^  it  will,  except  where  statute  otherwise  directs,  have 
jurisdiction  although  the  motive  for  the  transfer  was  the 
desire  to  have  the  case  tried  in  the  United  States  Court.  On 
the  other  hand,  if  the  grantor  still  remains  the  real  owner,  the 
Court  will  not  have  jurisdiction  unless  it  would  have  were 
the  grantor  himself  a  party  to  the  suit 

264.  Special  Statutory  Jurisdictional  Test  as  to 
Assigned  Choses  in  Action — District  Court  Has  No 
Jurisdiction  Unless  it  Would  Have,  Had  There  Been 

No  Assignment. — ^But  Congress  has  never  felt  that  it  was 
wise  to  leave  the  law  in  this  state. 

There  are  many  classes  of  contracts,  nominal  title  to  which 
can  be  transferred  with  facility.  In  many,  if  not  most, 
cases  it  is  impossible  to  determine  whether  the  assignment 
was  an  actual  transfer  of  the  beneficial  interests  or  was 
merely  colorable.  And,  therefore,  in  the  original  Judiciary 
Act  the  first  Congress  provided,  that  except  in  cases  of  for- 
eign bills  of  exchange,  no  District  or  Circuit  Court  should 
have  cognizance  of  any  suit  to  recover  the  contents  of  any 
promissory  note  or  other  chose  in  action  in  favor  of  an 
assignee  unless  the  suit  might  have  been  prosecuted  in  such 
Court  to  recover  the  said  contents  if  no  assignment  had  been 

» McDonald  vs.  Smalley,  1  Peters,  623. 
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made.    With  slight  changes  in  phraseology,  this  provision  has 

remained  the  law  ever  since.    In  the  Judicial  Code  it  forms 

V.  sentence  of  that  same  first  paragraph  of  stotion  24,  about 

which  so  much  has  been  said.    As  there  worded,  it  reads: — 

"Xo  District  Court  shall  have  cognizance  of  any  suit 
(except  upon  foreign  bills  of  exchange)  to  recover  upon 
any  promissory  note  or  other  chose  in  action  in  favor  of 
any  assignee,  or  of  any  subsequent  holder  if  such  instru- 
ment be  payable  to  bearer  and  be  not  made  by  any  corpo- 
ration, unless  such  suit  might  have  been  prosecuted  in 
such  Court  to  recover  upon  said  note  or  other  choee  in 
action  if  no  assignment  had  been  made." 

265.  At  What  Time  Must  Court  Have  Had  Juris- 
diction Had  There  Been  No  Assignment. — The  Code 

provides  that  the  assignee  may  not  sue  in  a  Federal  Court 
unless  suit  could  have  been  brought  in  that  Court  if  no  assign- 
ment had  been  made.  As  of  what  time  does  the  statute  here 
speak  ?  Suppose  a  citizen  of  Maryland  gives  his  promissory 
note  to  another  citizen  of  the  same  State.  The  payee  endorses 
it  over  to  a  citizen  of  Pennsylvania.  After  its  endorsement 
and  maturity,  the  payee  moves  to  Delaware.  The  Pennsyl- 
vania holder  brings  suit  against  the  Maryland  maker  in  the 
United  States  Court  for  the  District  of  Maryland.  Has  the 
Court  jurisdiction  ?  At  the  time  suit  was  brought  that  Court 
would  have  had  jurisdiction  had  no  assignment  been  made, 
for  the  original  payee  was  then  a  citizen  of  Delaware  and 
competent  to  sue  the  maker  in  the  Federal  Court  Or  does  the 
restriction  relate  to  the  time  when  the  assignment  became 
effective  ?  If  it  does,  the  Federal  Court  would  have  no  juris- 
diction because  at  that  time  both  the  maker  and  the  payee 
were  citizens  of  the  same  State.  The  law  is  settled  that,  if  at 
the  time  the  action  was  instituted,  the  assignor  could  have 
brought  suit  in  the  Federal  Court,  it  is  immaterial  whether 
be  could  have  done  so  when  the  assignment  was  made.^ 

266.  When  There  Have  Been  Several  Successive 
Assignments,  to  Which  Does  the  Statute  Refer?— 

Suppose  that  a  citizen  of  Maryland  gives  his  promissory 
» Emsheimer  vs.  New  Orleans,  186  U.  S.  33. 
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note  to  a  citizeiii  of  Delaware.  The  citizen  of  Delaware 
endorses  the  note  over  to  another  citizen  of  Maryland.  The 
endorser  endorses  it  to  a  citizen  of  Pennsylvania,  who 
endorses  it  over  again  to  a  citizen  of  Xew  York.  Can  the 
citizen  of  New  York  sue  the  original  maker  in  the  Federal 
Courts  ?  The  original  payee  could  have  sued  because  he  was 
of  Delaware,  and  if  the  assignment  referred  to  in  the  statute 
is  the  first  assignment,  suit  could  have  been  brought  in  the 
Federal  Courts  had  no  such  assignment  been  made.  On  the 
other  hand,  the  holder  of  the  note  at  the  time  suit  was  insti- 
tuted, traced  his  title  to  it  through  mesne  assignment  from  a 
person  incapable  of  suing  in  the  Federal  Courts,  viz,  the 
Maryland  holder. 

This  question  has  been  fully  considered  by  the  Circuit 
Court  of  Appeals  for  the  Seventh  Circuit.^ 

It  reached  the  conclusion  that  when  there  are  a  number  of 
successive  assignments,  not  more  than  two  of  them  at  the  most 
need  be  taken  into  account;  the  statute  has  no  reference  to 
any  which  are  intermediate  between  die  first  and  the  last 
If  the  original  payee  and  the  immediate  assignor  of  the  plain- 
tiff are  both  at  the  time  suit  brought  competent  to  sue  the 
maker  in  the  Federal  Courts,  the  jurisdiction  of  those  Courts 
is  not  defeated  by  the  fact  that  some  intermediate  assignor 
or  endorser  is  not. 

Suppose  at  the  time  suit  brought  the  plaintiff  is  a  citizen 
of  another  State  than  that  of  the  maker.  At  that  time  the 
original  payee  might  have  sued  the  maker  in  the  Federal 
Court.  The  plaintiff  himself  claims  under  an  assignment 
made  directly  to  him  by  an  intermediate  holder,  who  at  the 
time  suit  is  brought  is  not  competent  to  sue  the  maker.  Has 
a  Federal  Court  jurisdiction  of  the  case?  The  Court  of 
Appeals  for  the  Seventh  Circuit  in  the  opinion  last  cited 
did  not  find  it  necessary  to  decide  that  question  and  reserved 
iu    The  authorities  are  there  reviewed. 

All  hold  that  unless  the  Federal  Courts  would  at  the  time 
suit  brought  have  had  jurisdiction  of  an  action  between  the 
original  parties  they  will  not  have  it  as  between  the  then 

» Farr  vs.  Hobe-Peters  Land  Co.,  188  Fed.  10. 
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holder  and  the  maker;  whether  thev  will  have  it  when  the 
plaintiff's  immediate  assignee  is  one  not  competent  to  sue  the 
maker  in  the  Federal  Courts,  although  the  original  payee 
could  have  done  so,  is  still  an  open  question. 

267.    What  is  a  Chose  in  Action  in  the  Statutory 

Sense? — ^Mortgages. — What  do  the  words  "chose  in  action" 
as  here  used  mean  ?  A  citizen  of  Michigan  owed  money  to  a 
Michigan  corporation.  He  gave  his  bond  therefor  and 
secured  its  payment  by  a  mortgage  on  land.  The  mortgagee 
assigned  the  bond,  the  mortgage,  the  money  secured,  and  the 
estate  created  to  a  citizen  of  Xew  York.  The  latter  subse- 
quently filed  a  bill  in  the  Circuit  Court  of  the  United  States 
for  the  District  of  Michigan  for  the  foreclosure  of  the  mort- 
gage.    The  Supreme  Court  said  that  the  term 

"  'chose  in  action'  is  one  of  comprehensive  import.  It 
includes  the  infinite  variety  of  contracts,  covenants  and 
promises,  which  confer  on  one  party  a  right  to  recover  a 
personal  chattel  or  a  sum  of  money  from  another,  by 
action.  It  is  true,  a  deed  or  title  for  land  does  not  come 
within  this  description.  And  it  is  true,  also,  that  a  mort- 
gagee may  avail  himself  of  his  legal  title  to  recover  in 
ejectment,  in  a  court  of  law.  Yet,  even  there,  he  is  con- 
sidered as  having  but  a  chattel  interest,  while  the  mort- 
gagor is  treated  as  the  true  owner."  *  *  *  "In  equity,  the 
debt  or  bond  is  treated  as  the  principal,  and  the  mort- 
gage as  the  incident  It  passes  by  the  assignment  or 
transfer  of  the  bond,  and  is  discharged  by  its  payment*"  - 
*  *  *  "The  complainant  in  this  case  is  the  purchaser  and 
assignee  of  a  sum  of  money — a  debt,  a  chose  in  action — 
not  of  a  tract  of  land.  He  seeks  to  recover  by  this 
action  a  debt  assigned  to  him.  He  is  therefore  'the 
assignee  of  a  chose  in  action'  within  the  letter  and  spirit 
of  the  Act  of  Congress  under  consideration,  and  cannot 
support  this  action  in  the  Circuit  Court  of  the  United 
States,  where  his  assignor  could  not"^ 

Later  cases  have  qiialified  some  of  the  language  used.  They 
have  held  that  the  statute  does  not  apply  to  rights  of  action 
arising  out  of  the  ownership  of  an  assigned  chattel  any  more 

» Sheldon  vs.  Sill.  8  How.  449. 
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than  it  does  to  those  incident  to  the  ownership  of  granted 
land.2 

268.  Do. — Contracts  for  the  Conveyance  of  Lands. — 

The  School  Fund  Commissioners  of  Black  Hawk  Countv, 
Iowa,  entered  into  contracts  with  a  number  of  individuals,  all 
citizens  of  Iowa,  to  convey  to  them  some  of  the  school 
lands  of  that  county.  Part  of  the  purchase  money  was  paid 
in  cash  and  the  balance  was  to  be  paid  thereafter  at  times 
stipulated  in  the  agreements.  It  was  provided  that  if  the  sub- 
sequent payments  were  not  forthcoming  thoee  previously  made 
should  be  forfeited.  Thereafter,  the  lands  and  all  interests 
under  these  contracts  were  conveyed  to  the  plaintiff,  a  citizen 
of  New  York.  He  filed  a  bill  ailing  a  tender  of  the  amount 
still  due  and  praying  that  his  title  to  the  land  might  be 
cleared^  and  that  all  conveyances  made  in  fraud  of  his  rights 
might  be  cancelled.  There  was  a  very  ingenious  attempt  so 
to  frame  the  bill  as  to  avoid  all  appearance  of  asking  for  the 
specific  performance  of  the  contract  and  to  make  it  seem  as 
if  the  real  controversy  was  over  the  title  to  the  land,  but  it 
was  held  that  the  Federal  Court  had  no  jurisdiction.^ 

269.  Do. — ^Is  a  Judgment  for  Tort  a  Chose  in  Action 
Within  the  Meaning  of  the  Statute? — It  is  probable  that 

a  judgment  for  a  tort  is  not  a  chose  in  action  within  the 
meaning  of  the  statute,  although  it  is  clear  that  a  judgment 
for  breach  of  contract  is.^ 

In  the  last  cited  case  the  Supreme  Court  holds  that  where 
justice  requires  it,  the  Court  will  look  back  of  the  judgment 
to  the  cause  for  which  it  is  given  and  be  governed  accord- 
ingly. 

270.  Right  of  Assignee  to  Sue  as  Affected  by  the 
Requirement  of  a  Minimum  Amount  in  Controversy. — 

Suppose  a  plaintiff  claims  as  the  assignee  of  a  number  of 

*  Desbler  vs.  Dodge,  16  How.  622. 

*  Corbln  vs.  Oount>-  of  Black  Hawk,  105  T'.  S.  659. 

*  Walker  vs.  Powers,  104  U.  S.  248. 
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separate  payees  ?  The  holder,  at  the  time  suit  brought,  is 
himself  a  citizen  of  another  State  than  that  of  the  maker,  as 
is  also  each  one  of  the  payees  to  whose  rights  he  has  succeeded. 
The  aggregate  of  his  claim  exceeds  $3,000.  No  one  of  his 
assignees  had  a  claim  for  so  much.  Would  the  Federal  Court 
have  jurisdiction?  Although  the  suit  could  not  have  been 
brought  had  no  assignment  been  made,  the  Supreme  Court^ 
has  held  that  the  statute  has  no  application  to  such  a  case. 

The  provision  that  the  United  States  Courts  shall  not  have 
jurisdiction  unless  the  amount  in  controversy  exceeds  a  cer- 
tain sum,  is  intended  merely  to  prevent  cases  in  which  the 
amount  involved  is  not  large  being  brought  in  Courts  in 
which  as  a  rule  litigation  is  more  expensive  than  it  is  in  the 
State  tribunals.  If  when  the  case  gets  into  Court  the  required 
amount  is  in  controversy,  the  purpose  of  Congress  has  been 
attained. 

271.  Does  the  Assignment  Statute  Have  Any  Rela- 
tion to  the  Venue  of  Actions? — Suppose  A,  a  citizen  of 
Maryland;  gives  his  promissory  note  to  B,  a  citizen  of  Penn- 
sylvania, and  B  endorses  the  note  over  to  C,  a  citizen  of  the 
Southern  District  of  New  York.  A  does  not  pay  the  note  at 
maturity,  is  in  New  York  and  is  there  sued  by  C.  Can  he 
object  to  the  jurisdiction  on  the  ground  that,  if  no  assignment 
had  been  made  he  could  not  have  been  sued  in  that  particular 
Court,  because,  if  the  note  had  remained  in  the  hands  of  B, 
B  could  have  sued  on  it  onlv  in  the  Eastern  District  of  Penn- 
sylvania,  in  which  he  lived,  or  in  the  District  of  Maryland, 
in  which  A  lived  ?^ 

The  decided  cases  differ  on  the  question.  The  earlier  say 
that  such  a  suit  can  be  maintained.  The  later  that  it  can 
not. 


*  Emshelnier  vs.  New  Orleans,  186  V.  S.  33. 

*  Bolles  vs.  I-ehigh  Valley  R.  Co.,  127  Fed.  884 ;  Ck)n8oUdated  Rubber 
Tire  Co.  vs.  Ferguson,  183  Fed.  756;  Waterman  vs.  C.  &  O.  R.  Oo., 
199  Fed.  667. 
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272.    ExceptioiiB  —  Foreign  Bills  of  Exchange. — 

From  this  assignment  provision  foreign  bills  of  exchange  are 
expressly  excepted.    What  is  a  foreign  bill  of  exchange  ? 

In  1819  Finley  &  Van  Lear  of  this  city  drew  a  bill  of 
exchange  in  favor  of  one  Eoeewell  L.  Colt,  also  of  Baltimore, 
on  Stephen  Dover  of  New  Orleans.  The  payee  endorsed  the 
bill  for  value  to  one  Buckner,  a  citizen  of  New  York.  It 
ws»  not  paid  at  maturity  and  wa«  properly  protested.  Suit 
was  brought  on  it  by  Buckner  as  a  citizen  of  New  York 
against  Finley  &  Van  Lear  as  citizens  of  Maryland  in  the 
United  States  Circuit  Court  for  the  District  of  Maryland. 
It  was  contended  on  one  side  that  the  bill  in  question  was  not 
a  foreign  bill  of  exchange;  that  in  order  that  it  should  be, 
it  would  necessarily  have  had  to  have  been  drawn  by  persons 
residing  abroad,  but  the  Supreme  Court  was  of  a  different 
opinion.  It  held  that  bills  of  exchange  drawn  in  one  State 
of  the  Union  on  persons  living  in  another,  partake  of  the 
character  of  foreign  bills  and  ought  to  be  so  treated  in  the 
Courts  of  the  United  States.^ 

The  reason  for  this  exception  was  discussed  by  the  Supreme 
Court  in  that  case.  It  was  there  suggested  that  the  purpose 
of  the  assignment  statute  was 

"to  prevent  frauds  upon  the  jurisdiction  of  the"  Federal 
Courts,  "by  pretended  assignments  of  bonds,  notes  and 
bills  of  exchange,  strictly  inland ;  and  as  these  evidences 
of  debt  generally  concern  the  internal  negotiation  of  the 
inhabitants  of  the  same  State,  and  would  seldom  find 
their  way  fairly  into  the  hands  of  persons  residing  in 
another  State,  the  prohibition  as  to  them  would  impose  a 
very  trifling  restriction,  if  any,  upon  the  commercial 
intercourse  of  the  different  States  with  each  other.  It 
is  quite  otherwise  as  to  the  bills  drawn  in  one  State  upon 
another.  They  answer  all  the  purposes  of  remittances, 
and  of  commercial  facilities,  equally  with  bills  drawn 
upon  other  countries,  or  vice  versa;  and  if  a  choice  of 
jurisdiction  be  important  to  the  credit  of  bills  of  the 
latter  class,  which  it  undoubtedly  is,  it  must  be  equally 
so,  to  that  of  the  former.  Nor  does  the  reason  for 
restraining  the  transfer  of  other  chosee  in  action,  apply 

'  Bnckner  vs.  Finley  &  Van  Lear,  2  Peters,  586. 
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to  bills  of  exchange  of  this  description;  which,  from 
their  commercial  character,  might  be  expected  to  pass 
fairly  into  the  hands  of  persons  residing  in  the  different 
States  of  the  Union." 

273.  Do. — ^Instruments  Payable  to  Bearer  Made  by  a 
Corporation  Also  Excepted  From  Assignment  Proviso. 

— The  provision  prohibiting  suits  by  assignees  unless  the  suit 
could  have  been  brought  had  no  assignment  been  made,  is 
expressly  made  applicable  to  instruments  payable  to  bearer, 
with  the  exception  of  such  as  are  made  by  corporations. 

The  City  of  New  Orleans  issued  a  number  of  certificates  of 
indebtedness  payable  to  bearer.  One  Quinlan,  a  citizen  of 
New  York,  brought  suit  in  the  United  States  Court  for  the 
Eastern  District  of  Louisiana  against  the  City  of  New 
Orleans.  The  declaration  contained  no  averment  that  the 
suit  could  have  been  maintained  by  the  assignors  of  the  cer- 
tificates sued  upon.  The  Supreme  Court  said  that  was  imma- 
terial ;  that  the  certificates  were  payable  to  bearer,  they  were 
made  by  a  corporation ;  "they  were  transferrable  by  delivery; 
they  were  not  negotiable  under  the  law  merchant,  but 
that  was  immaterial;  they  were  payable  to  any  person  hold 
ing  them  in  good  faith,  not  by  virtue  of  any  assignment  of 
the  promisee,  but  by  an  original  and  direct  promise,  moving 
from  maker  to  the  bearer."  It  was,  therefore,  held  that  thev 
were  not  subject  to  the  assignment  restrictions  and  that  the 
Circuit  Court  had  jurisdiction.^ 

274.  When  in  the  Sense  of  the  Statute  Does  the 
Assignee  Sue  to  Recover  Upon  a  Chose  in  Action? — 
The  Suit  Must  Be  Brought  Upon  the  Chose  in  Action. — 

The  recovery  of  the  contents  of  the  assigned  chose  in  action 
.must  be  the  object  of  the  suit;  otherwise  the  statute  does  not 
apply.  The  tax  collector  of  Cuyahoga  County,  Ohio,  dis- 
trained upon  some  of  the  banks  of  that  county.  He  seized 
certain  bank  notes  in  their  possession.  He  said  the  banks 
owed  taxes  and  he  took  tho  notes  because  the  taxes  were  due 

*  New  Orleans  vs.  Qulnlan,  173  V,  S.  191. 
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and  to  pay  the  taxes  with  them.  The  banks  thereupon  sold 
those  very  notes  to  a  citizen  of  New  York.  The  latter,  in 
the  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  Ohio,  brought  an  action  of  replevin  against  the 
tax  collector,  who,  of  course,  was  an  Ohio  citizen.  The 
Supreme  Court,  five  judges  against  four,  said: — 

"We  are  of  opinion  that  this  clause  of  the  statute  has 
no  application  to  the  case  of  a  suit  by  the  assignee  of  a 
chose  in  action  to  recover  possession  of  the  thing  in 
specie,  or  damages  for  its  wrongful  caption  or  detention ; 
and  that  it  applies  only  to  cases  in  which  the  suit  is 
brought  to  recover  the  contents,  or  to  enforce  the  contract 
contained  in  the  instrument  assigned.  In  the  case  of  a 
tortious  taking,  or  wrongful  detention  of  a  chose  in 
action  against  the  right  or  title  of  the  assignee,  the  in- 
jury is  one  to  the  right  of  property  in  the  thing,  and  it  is 
therefore  unimportant  as  it  respects  the  derivation  of  the 
title;  it  is  sufficient  if  it  belongs  to  the  party  bringing 
the  suit  at  the  time  of  the  injury.  The  distinction,  as  it 
respects  the  application  of  the  11th  section  of  the  Judi- 
cfary  Act  to  a  suit  concerning  a  chose  in  action  in  this 
— ^where  the  suit  is  brought  to  enforce  the  contract,  the 
assignee  is  disabled  unless  it  might  have  been  brought  in 
the  Court,  if  no  assignment  had  been  made;  but  if 
brought  for  a  tortious  taking  or  a  vrrongful  detention 
of  the  chattel,  then  the  remedy  accrues  to  the  person 
who  has  the  right  of  property  or  of  possession  at  the 
time,  the  same  as  in  case  of  a  like  wrong  in  respect  to 
any  other  sort  of  personal  chattel."^ 

275.    Do. — The  Assigned  Chose  in  Action  Must  Be 

the  Cause  of  Action. — In  order  that  this  proviso  of  the 
statute  shall  apply,  there  must  have  been  something  assigned, 
and  that  something  must  constitute  the  cause  of  action. 

Citizens  of  New  York  sued  citizens  of  Oregon  as  makers 
of  a  promissory  note.  On  its  face,  it  was  payable  to  another 
citizen  of  Oregon  and  was  endorsed  by  him.  The  plaintiffs  in 
their  declaration  allied  that  the  transaction  was  a  loan  by 
them  to  the  endorser;  that  the  defendants  executed  the  note 
for  the  accommodation  of  the  endorser  to  enable  him  to  pro- 

*  Deshler  vs.  Dodge,  16  How.  630. 
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cure  the  loan,  and  that  he  was  in  fact  the  maker  of  the 
notes  and  never  himself  had  any  cause  of  action  thereon 
against  the  defendants.  The  Supreme  Court  affirmed  a  judg- 
ment in  favor  of  the  plaintiffs.    It  said : — 

"The  plaintiffs  below  were  the  first  and  only  holders 
of  the  note  for  value."  *  *  *  "It  is  quite  plain  that  the 
plaintiffs'  action  did  not  offend  the  spirit  and  purpose  of 
this  section  of  the  Act  The  purpose  of  the  restriction 
as  to  suits  by  assignees  was  to  prevent  the  making  of 
assignments  of  choees  in  action  for  the  purpose  of  giving 
jurisdiction  to  the  Federal  Court"  *  *  *  "The  true 
meaning  of  the  restriction  in  question  was  not  disturbed 
by  permitting  the  plaintiffs  to  show  that,  notwithstand- 
ing the  terms  of  the  note,  the  payee  was  really  a  maker 
or  original  promissor,  and  did  not,  by  his  endorsement, 
assign  or  transfer  any  right  of  action  held  by  him  against 
the  accommodation  makers."^ 

276.    Do. — Suits  by  Drawers  Against  Acceptors  Are 

Not. — ^A  municipal  corporation  of  Nebraska  contracted  with 
citizens  of  that  State  for  the  construction  of  waterworks. 
The  contractors  gave  certain  citizens  of  Missouri  an  order 
upon  the  city  for  $5,750.  The  municipality  accepted  the 
order  and  undertook  to  withhold  its  amoimt  from  the  final 
payment  that  might  become  due  the  contractors.  The  city 
was  sued  by  the  holders  of  the  order.  The  Supreme  Court 
said : — 

"This  acceptance  was  a  contract  directly  between  the 
city  and  the  plaintiffs  below,  upon  which  the  city  was 
immediately  chargeable  as  promissor  to  the  plaintiffs. 
Nothing  is  better  settled  in  the  law  of  commercial  paper 
than  that  the  acceptance  of  a  draft  or  order  in  favor  of  a 
certain  payee,  constitutes  a  new  contract  between  the 
acceptor  and  such  payee,  and  that  the  latter  may  bring 
suit  upon  it  without  tracing  title  from  the  drawer.  From 
the  moment  of  acceptance,  the  acceptor  becomes  the  pri- 
mary debtor,  and  the  drawer  is  only  contingently  liable, 
in  case  of  non-payment  by  the  acceptor."  *  *  *  "It  has 
been  the  settled  law  of  this  Court  that  the  Circuit  Court 

*  Holmes  vs.  Goldsmith,  147  U.  S.  150- 
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has  jurisdiction  of  a  suit,  brought  by  the  endorsee  of  a 
promissory  note  against  hisinnnediate  endorser,  whether 
a  suit  would  lie  against  the  maker  or  not^  upon  the 
ground,  as  stated  by  Chief  Justice  Mah8hall,  *that 
the  endorsee  does  not  claim  through  an  assignment.  It 
is  a  new  contract  entered  into  by  the  endorser  and 
endorsee.'  "^ 


277.  Do. — Suits  by  Endorsees  Against  Endorsers 

Are  Not. — The  case  referred  to  in  the  opinion  of  the 
Supreme  Court  last  cited  was  a  case  in  which  citizens 
of  Pennsylvania  in  the  United  States  Circuit  Court  for  the 
District  of  Tennessee  sued  a  citizen  of  Tennessee  as  the 
endorser  of  a  promissory  note  drawn  by  another  citizen  of 
1  ennessee  and  endorsed  to  the  plaintiffs.^ 

278.  Do.— Suits  by  Those  Claiming  Under  Subro- 
gation Are  Not. — Subrogation  is  not  assignment.  The  sub- 
rogated creditor,  by  operation  of  law  represents  the  persons 
to  whose  rights  he  is  subrogated.     The  administrator  of 

that  famous  litigant,  Mrs.  Gaines,  brought  suit  in  the  United 

States  Court  against  the  City  of  New  Orleans.    He  claimed 

to  be  subrogated  to  the  rights  of  certain  citizens  of  Louisiana. 

It  was  held  that  the  United  States  Court  had  jurisdiction  on 

the  ground  of  diverse  citizenship,  the  administrator  being  a 

citizen  of  another  State  than  Louisiana,  although  the  persons 

to  whose  rights  he  was  subrogated  were  citizens  of  Louisiana. 

The  Court  said: — 

"We  have  repeatedly  held  that  representatives  may 
stand  upon  their  own  citizenship  in  the  Federal  Courts, 
irrespectively  of  the  citizenship  of  the  persons  whom 
they  represent,  —  such  as  executors,  administrators, 
guardians,  trustees,  receivers,  etc.  The  evil  which  the 
law  was  intended  to  obviate  was  the  voluntary  creation 
of  Federal  jurisdiction  by  simulated  assignments.  But 
assignments  by  operation  of  law,  creating  legal  repre- 
sentatives, are  not  within  the  mischief  or  reason  of  the 
law.  Persons  subrogated  to  the  rights  of  others  by  the 
rules  of  equity  are  within  this  principle.    When,  how- 

» Superior  City  vs.  Ripley,  138  U.  S.  96. 
*  Young  vs.  Bryan,  6  Wheat*  146. 
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ever^  the  State  or  the  Governor  of  a  State,  is  a  mere 
figurehead  or  nominal-  party  in  a  suit  on  a  sheriff's  or 
administrator's  bond,  the  rule  does  not  apply.  There 
the  real  party  in  interest  is  taken  into  account  on  a 
question  of  citizenship."^ 

279.    Do. — Suits  Upon  Novations  Are  Not. — Citizens 

of  Illinois  entered  into  a  contract  of  employment  with  an 
Illinois  corporation  and  assumed  certain  obligations  in  con- 
iiection  therewith.  The  Illinois  corporation  sold  all  its  prop- 
erty, including  such  contracts,  to  a  New  Jersey  corporation. 
The  defendants,  with  knowledge  of  the  sale,  remained  in  the 
service  of  the  purdiaser  in  the  same  capcwities  and  with  the 
same  salaries.  Subsequently  it  sued  them  for  breach  of  the 
contract  of  employment.  The  Supreme  Court  held  that  the 
rights  of  the  Xew  Jersey  corporation  and  of  the  defendants 
depended  not  upon  the  original  opntract,  but  upon  its  adop- 
tion by  the  New  Jersey  corporation  and  the  defendants 
as  the  contract  between  them;  and  that  therefore  the  New 
Jersey  corporation  was  not  assignee  of  the  rights  of  the 
Illinois  corporation  under  the  contract,  but  was  an  original 
contracting  party  with  the  Illinois  defendants.^  The  Federal 
Court  had  jurisdiction. 


280.    Do. — Suits  by  Lessors  Against  Assignees  of 

Lessees  Are  Not. — ^A  citizen  of  one  State  brought  suit 
against  a  citizen  of  another  on  the  covenants  contained  in  a 
lease  made  by  the  plaintiff  to  an  assignor  of  the  defendant. 
In  the  declaration  the  plaintiff  did  not  allege  the  citizenship 
of  the  original  lessee.  The  Court  held  that  his  citizenship  was 
immaterial ;  that  the  statute  only  applied  to  the  assignee  of  the 
right  of  action,  and  had  no  reference  to  interests  in  specific 
things  acquired  by  the  defendant  by  assignment;  such  inter- 
ests and  the  rights  resulting  from  them  were  within  neither 
the  purpose  nor  the  letter  of  the  statute.^ 

*  New  Orleans  vs.  Gaines,  Admr.,  138  U.  S.  606 ;  affirmed  in  Mexican 
Central  Railway  Co.  vs.  Eckman,  187  F.  S.  429. 
*Amertcan  Colortype  Co.  vs.  Continental  Co.,  188  U.  S.  104. 
Adams  vs.  Shirk,  105  Fed.  C59.      • 
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281.  Do. — Suits  by  Party  to  Contract  Against  As- 
signee of  Other  Are  Not. — ^A  contract  was  made  between 

two  citizens  of  Florida.  One  of  them  assigned  his  rights  imder 
the  contract  to  citizens  of  France.  The  other  subsequently 
brought  suit  against  those  citizens  of  France  in  the  United 
States  Court.  It  was  held  that  independ^itly  of  the  question 
whether  there  had  not  been  necessarily  a  novation  upon  which 
the  plaintiff  was  suing,  the  assignment  statute  had  no  appli- 
cation to  an  assignment  made  by  an  assignee  of  the  defend- 
ant and  not  by  an  assignee  of  the  plaintiff.^ 

282.  Do. — Suits  for  Trespass  to  Property  Are  Not. — 

The  statute  relates  solely  to  such  suits  as  grow  out  of  the 
contracts  of  the  original  parties.  It  has  no  reference  to 
actions  brought  to  recover  damages  for  trespass  to  property. 
A  plaintiff,  a  citizen  of  New  York,  brought  an  action  in 
his  own  right  and  as  assignee  of  anotlier,  whose  citizenship 
was  not  stated,  against  citizens  of  Florida,  to  recover  as 
damages  $6,000,  the  allied  value  of  3,000  trees  and  pine 
logs  cut  by  the  defendants  upon  the  lands  in  Florida  of  the 
plaintiff  and  one  Rusaell,  and  carried  away  &d  converted 
to  the  use  of  the  defendants.  Kussell  had  assigned  all  his 
interests  in  the  logs  and  in  the  claim  to  the  plaintiff.  The 
Supreme  Court  held  that  the  suit  could  be  maintained  and 
that  the  statute  did  not  apply  to  claims  of  that  character.^ 

283.  Duty  of  Court  to  Dismiss  Suits  Not  Involving^ 
a  Controversy  Within  Its  Jurisdiction. — Congress  and 

the  Courts  are  zealous  to  prevent  the  bringing  in  the  United 

States  Courts  of  sidts  of  which  those  Courts  would  not  have 

had  jurisdiction  had  the  real  facts  been  set  forth  by  the 

plaintiff.    The  Judicial  Code  provides: — 

"If  in  any  suit  commenced  in  a  District  Court,  or 
removed  from  a  State  Court  to  a  District  Court  of  the 
United  States,  it  shall  appear  to  the  satisfaction  of  the 
said  District  Court,  at  any  time  after  such  suit  has  been 
brought  or  removed  thereto,  that  such  suit  does  not  really 

*  Brooks  vs.  Laurent,  98  Fed.  647. 

*  Ambler  vs.  Eppinger,  137  U.  S.  480. 
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and  substantially  involve  a  dispute  or  controversy  prop- 
erly within  the  jurisdiction  of  said  District  Court,  or 
that  the  parties  to  said  suit  have  been  improperly  or 
coUusively  made  or  joined,  either  as  plaintiffs  or  defend- 
ant^,  for  the  purpose  of  creating  a  case  cognizable  or 
removable  under  this  chapter,  the  said  District  Court 
shall  proceed  no  further  therein,  but  shall  dismiss  the 
suit  or  remand  it  to  the  Court  from  which  it  was  re- 
moved, as  justice  may  require,  and  shall  make  such 
order  as  to  costs  as  shall  be  just"* 

284.    Do.— History  of  the  Statutory  ProvisioiL — 

The  history  of  this  section  and  the  reasons  for  it  have  been 
fully  stated  by  the  Supreme  Court  of  the  United  States.* 
Under  the  Act  of  1789,  as  it  originally  stood,  because  of  the 
tlien  conunercial  and  industrial  conditions  of  the  countrv, 
there  were,  apparently,  not  very  many  cases  of  colorable  trans- 
fers for  the  purpose  of  giving  jurisdiction.  As  we  have  seen, 
it  was  uniformly  held  that  if  the  transfer  was  real  and 
actually  conveyed  to  the  assignee  or  grantee  all  the  title  and 
interest  of  the  assignor  or  grantor  in  the  thing  assigned  or 
granted,  it  w^  a  matter  of  no  importance  that  the  assignee  or 
grantee  could  sue  in  the  Courts  of  the  United  States  when  his 
assignor  or  grantor  could  not,  except,  of  course,  in  that  very 
large  class  of  cases  in  which  the  statute  provided  that  the 
assignee  could  not  sue  unless  the  original  party  to  the  con- 
tract could  have. 

"But  it  was  equally  well  settled  that  if  the  transfer 
was  fictitious,  the  assignor  or  grantor  continuing  to  be 
the  real  party  in  interest  and  the  plaintiff  on  record  but 
a  nominal  or  colorable  party,  his  name  being  used  only 
for  purposes  of  jurisdiction,  the  suit  would  be  essentially 
a  controversy  l)etween  the  assignor  or  grantor  and  the 
defendant,  notwithstanding  the  formal  assignment  or 
conveyance,  and  that  the  jurisdiction  of  the  court  would 
be  determined  by  their  citizenship  rather  than  that  of 
the  nominal  plaintiff." 

*  Sec.  37,  Judicial  Code. 

^  Farmington  vs.  Pillsbury.  114  U.  S.  141 


CHAP.  X.]       JUKISDICTION   IMPROPBRLY  CREATED.  195 

* 

Under  the  Act  of  1789,  it  early  became  the  law  that  if 
jurisdiction  was  shown  on  the  face  of  the  plaintiff's  pleading, 
the  defendant  oould  attack  the  truth  of  the  jurisdictional 
allegations  only  by  a  plea  in  abatement,  and  that  such  plea, 
in  accordance  with  the  general  rule  governing  pleas  of  that 
character,  must  be  filed  before  the  filing  of  a  plea  to  the 
merits.  The  Act  of  1875  largely  extended  the  jurisdiction 
of  the  United  States  Courts  over  a  class  of  cases  in  which 
it  was  exceedingly  easy  to  make  colorable  transfers  under 
such  circumstances  that  it  would  be  difficult  for  the  defend- 
ant to  know  the  facts  sufficiently  early  to  plead  them  in 
abatement.  This  provision  of  the  statute  as  to  collusive 
assignment  was  therefore  incorporated  in  the  Act.  It  was 
carried  forward  into  the  Act  of  1888,  although  the  purpose 
and  effect  of  the  latter  statute  was  to  restrict  the  jurisdiction 
of  the  United  States  Courts.     The  Supreme  Court  said: — 

"it  does  not,  any  more  than  did  the  Act  of  1789,  prevent 
the  courts  from  taking  jurisdiction  of  suits  by  an 
assignee  when  the  assignment  is  not  fictitious,  and  act- 
ually conveys  all  the  interest  of  the  assignor  in  the  thing 
assigned;  so  that  the  suit  when  begun  involves  really  and 
substantially  a  dispute  or  controversy  in  favor  of  the 
assignee  for  himself  and  on  his  account  against  the 
defendant;  but  it  does  in  positive  language  provide  that, 
if  the  assignment  is  collusive  and  for  the  purpose  of 
enabling  the  assignee  to  sue  in  the  courts  of  the  United 
States  for  the  benefit  of  the  assignor,  when  the  assignor 
himself  could  not  bring  the  action,  the  court  shall  not 
proceed  in  the  case."^ 

285.    Do. — Application  of  the  Statutory  Provisions 

to  Concrete  Cases. — ^A  citizen  of  Indiana  brought  suit  in 
the  United  States  Court  against  a  Michigan  township  on 
certain  negotiable  bonds  for  $100  each,  payable  to  bearer. 
He  owned  only  three  of  them.  Three  more  had  been  assigned 
to  him  for  purposes  of  collection  only  by  one  Toban,  whose 
citizenship  was  not  disclosed.  The  rest  of  those  sued  on  had 
been  transferred  to  him  for  like  purposes  by  certain  citizens 
of  Michigan.     At  that  time  the  statute  required  that  the 

*  Farmington  vs.  PUlsbury,  114  T.  S.  HI. 
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amount  in  controversy  should  be  upwards  of  $500.  The 
Court  gave  judgment  for  the  plaintiff  for  the  amount  due  on 
the  bonds  belonging  to  him^  and  on  those  owned  by  Toban  and 
for  the  defendant  on  the  others.  He  carried  the  case  to  the 
Supreme  Court.  It  was  there  held  that  the  Court  below 
should  have  dismissed  the  suit.  It  was  true  that  the  defend- 
ant had  not  appealed^  but  the  plaintiff  had,  and  the  case  was 
still  before  the  Court.  It  had  been  brought  contrary  to  the 
provisions  of  the  Act;  the  judgment  was  reversed  and  the 
suit  dismissed.^ 

In  the  case  of  Farmington  vs.  Pillsbury,^  already  referred 
to,  certain  citizens  of  Maine  transferred  overdue  coupons, 
detached  from  the  bonds  of  a  Maine  municipal  corpoi'atiaa 
held  by  them,  to  a  citizen  of  Massachusetts^  who  gave 
them  a  promissory  note  for  $500.  The  face  value  of  the 
coupon?  was  nearly  $8,000.  The  promissory  note  was  pay- 
able two  years  after  date.  He  made  an  agreement  with 
them  that  he  would  give  them  60%  of  the  net  amount  he 
could  collect  upon  the  coupons.  Nearly  two  years  before  the 
suit  was  brought  the  highest  Court  of  Maine  had  decided 
that  the  bonds  were  void.  The  Supreme  Court  held  that 
under  all  the  circumstances  it  was  apparent  that  the  transfer 
was  purely  collusive  and  only  for  the  purpose  of  giving  juris- 
diction.* 

There  was  a  case  in  which  Sacramento  County,  California, 
was  very  much  interested.  It  arose  out  of  the  fouling  of  one 
of  the  California  rivers  by  the  debris  thrown  into  it  by  certain 
processes  of  hydraulic  mining.  For  some  reason  the  county 
preferred  to  have  the  case  determined  in  the  United  States 
rather  than  in  the  State  Courts.  It  accordingly  arranged 
with  an  alien  who  owned  land  along  the  river  to  bring  the 
suit  in  his  name.  It  guaranteed  that  it  would  furnish  the 
lawyers  and  pay  all  the  expenses,  and  he  promised  not  to 
compromise,  settle  or  dismiss  the  case  without  its  consent. 
The  Supreme  Court  held  that  from  the  very  beginning  the 

>  Williams  vs.  Nottawa,  104  U.  S.  209. 

*  114  U.   S.  141. 

■  Farmington  vs.  Plllsbury,  114  U.  S.  141. 


CKAP.  X.]  stockholder's  SUIT  AGAINST  CORPORATION.         197 

suit  was  in  reality  the  suit  of  the  county  with  a  party  plain- 
tiff collusively  made  for  the  purpose  of  creating  a  case  cogniz- 
able by  the  Circuit  Court  of  the  United  States.  While,  there- 
fore, the  dispute  or  controversy  involved  was  nominally 
between  an  alien  and  the  defendants,  citizens  of  California, 
it  was  really  and  substantially  between  one  of  the  counties 
of  California  and  citizens  of  that  State,  and  was  not  prop- 
erly within  the  jurisdiction  of  the  Circuit  Court.* 


286.  Do.— Plaintiff's  Alignment  of  Parties  Does 

Not  Bind  the  Court. — In  a  chancery  suit  it  is  often  possible 
properly  to  make  a  particular  person  either  a  plaintiff  or  a 
defendant.  Ordinarily  under  the  flexible  rules  governing  the 
giving  of  equitable  relief  it  may  not  make  much  difference 
whether  the  particular  person  appears  on  one  side  or  upon  the 
other.  When  the  jurisdiction  of  a  Federal  Court  on  the 
ground  of  diversity  of  citizenship  is  involved,  the  alignment 
of  the  parties  on  the  respective  sides  of  the  controversy  may 
l>e  of  great  moment,  because,  as  we  have  seen,  those  Courts 
may  not  entertain  the  suit  on  such  grounds  unless  every  plain- 
tiff is  of  diverse  citizenship  from  any  defendant. 

A  plaintiff  who  wishes  to  bring  his  suit  in  the  Federal 
Court  will  have  every  motive  so  to  arrange  the  parties  that 
there  shall  not  be  citizens  of  the  same  State  on  opposite 
sides.  His  action  in  this  matter  is  not  now  binding  upon  the 
Court.    Prior  to  the  passage  of  the  Act  of  1875  it  was.^ 

Since  then  the  Court  will  re-align  the  parties  for  itself, 
whenever  justice  requires  it,  A  defendant  who  is  really  on 
the  same  side  as  the  plaintiff  will  be  put  there,  although  the 
result  is  to  defeat  the  jurisdiction. 

287.  Do.— Suits  by  a  Stockholder  Against  a  Corpo- 
ration and  Others. — A  Court  of  Equity  has  jurisdiction  to 


*C?ashman  vs.  Amador  &  Sacramento  Canal  Co.,  118  V.  S.  58. 
*  Removal  Cases.  100  U.  S.  457. 
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prevent  a  threatened  breach  of  trust  in  the  misapplication  or 
diversion  of  the  funds  of  a  corporation  by  ill^al  payments 
out  of  its  capital  or  profits.^ 

A  stockholder  may  under  this  doctrine  wish  to  test  in 
the  United  States  Court  the  validity  of  some  statute,  which 
he  thinks  injurious  to  the  corporation.  He  accordingly  makes 
the  corporation  one  of  the  defendants  and  joins  on  the  same 
side  all  the  officials  and  other  parties  who  are  citizens  of  that 
State. 

Such,  for  example,  was  a  bill  filled  by  a  citizen  of  New 
York,  a  stockholder  in  a  California  corporation,  against  that 
corporation,  its  directors  and  the  City  of  Oakland.  The 
complaint  stated  that  the  city  claimed  the  right  to  have  water 
furnished  it  free  for  all  municipal  purposes;  that  it  had  no 
such  right,  but  the  corporation  and  its  directors  had  furnished 
water  free,  and,  despite  the  protests  of  the  stockholders,  pro- 
posed to  continue  so  to  do.^ 

Another  is  a  case  in  which  an  Alabama  stockholder  in  an 
Illinois  gas  company  filed  a  bill  against  the  company  and 
the  City  of  Quincy,  alleging  that  the  City  of  Quincy  owed 
the  company  large  sums  for  gas  and  would  not  pay  them,  and 
the  corporation,  tiiough  urged  by  the  stockholders,  would  not 
bring  suit.* 

288.  Do. — ^How  Oollnsion  is  Sought  to  Be  Prevented 
in  Suits  by  a  Stockholder  Against  a  Corporation  and 

Others. — Cases  frequently  arise  in  which  a  stockholder 
plaintiflF  makes  both  the  corporation  and  other  parties  resid- 
ing in  the  same  State  as  that  from  which  the  corporation  has 
its  charter,  defendants,  and  in  which  the  relief  sought  by  the 
plaintiflF  would  clearly  benefit  the  corporation.^ 

A  corporation  vrill  be  held  to  be  opposed  to  the  plaintiflF 
stockholder  whenever  the  person  controlling  it  are  in  fact 
antagonistic  to  the  relief  for  which  he  asks.^ 

>  Pollock  vs.  Farmers  Loan  &  Trust  Co.,  157  U.  S.  553. 

*  Hawes  vs.  Oakland,  104  U.  S.  450. 

*  Quincy  vs.  Steel,  120  U.  S.  241. 

*  Pittsburgh  C.  &.  St  L.  Ry.  Co.  vs.  Baltimore  &  O.  R.  Co.,  61  Fed.  705. 
"  Street's  Federal  Equity  Practice,  sec.  562. 
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A  citizen  of  New  York^  a  stockholder  in  a  MassachiisettB 
corporationy  filed  a  bill  against  it,  its  directors,  another  coi^ 
poration,  and  the  City  of  Boston,  alleging  that  the  State 
Legislature  and  the  City  of  Boston  had  attempted  to  repeal 
its  charter  and  to  grant  its  property  to  the  other  corpora- 
tion ;  that  its  directors  had  refused  to  bring  any  action  in  the 
State  Courts,  and  that  he  was  remediless  except  in  equity. 
The  Supreme  Court  held  that  this  bill  presented  ^'so  strong 
a  case  of  the  total  destruction  of  the  corporate  existence,  and 
of  the  annihilation  of  all  corporate  powers"  that  '^we  think 
complainant  as  a  stockholder  comes  within  the  rule  laid 
down  in"  Hawes  vs.  Oakland,  "which  authorizes  a  share- 
holder to  maintain  a  suit  to  prevent  such  a  disaster,  where 
the  corporation  peremptorily  refuses  to  move  in  the  matter."^ 

On  the  other  hand,  when  the  officers  of  the  corporation  are 
in  fact  in  sympathy  with  the  stockholder,  the  Federal  Courts 
will  resign  the  parties  so  as  to  put  the  plaintiff  and  the 
corporation  on  the  same  side,  and  by  so  doing  will  usually 
oust  their  jurisdiction. 

289.  Do.— Equity  Role  27.— In  Hawes  vs.  Oakland 
(supra)  certain  rules  to  prevent  collusive  suits  of  this  charac- 
ter were  laid  down.  They  are  now  substantially  embodied  in 
Equity  Bule  27,  which  provides  that  every  bill  brought  by  a 
stockholder  in  a  corporation  against  the  corporation  and  other 
parties,  founded  on  rights  which  may  properly  be  asserted 
by  the  corporation,  must  be  verified  by  oath  and  must  contain 
an  all^ation  that  the  plaintiff  was  a  shareholder  at  the  time 
of  the  transaction  of  which  he  complains,  or  that  his  share 
had  devolved  on  him  since  by  operation  of  law,  and  that  the 
suit  is  not  a  collusive  one  to  confer  on  a  Court  of  the  United 
States  jurisdiction  of  a  case  of  which  it  would  not  otherwise 
have  cognizance.  The  bill  must  also  set  forth  with  particular- 
ity the  efforts  of  the  plaintiff  to  secure  such  action  as  he 
desires  on  the  part  of  the  managing  directors  or  trustees,  and 
if  necessary,  of  the  shareholders,  and  the  causes  of  his  failure 

» Greenwood  vs.  Fruit  Co.  105  U.  S.  16. 


200  ASSIGNMENTS  AND  TRANSFEBS.  [CHAP.  X. 

to  obtain  such  action,  or  the  reasons  for  not  making  such 
eifort.  Most  of  the  requirements  of  this  rule  speak  for  them- 
selves. 

A  corporation  has  some  controversy  with  the  municipality 
in  which  it  is  doing  business.  All  the  stockholders  are  citi-  * 
zens  of  the  same  State,  or  if  there  are  any  who  reside  else- 
where they  are  not  willing  to  bring  suit.  It  is  highly  inex- 
pedient that  it  shall  be  in  the  power  of  some  resident  of 
another  State  to  buy  a  few  shares  of  stock  in  the  corporation 
for  the  very  purpose  of  promoting  litigation. 

290.  Do. — Removal  to  Federal  Courts  Cannot  Be 
Prevented  by  False  Alignment  of  Parties  by  State  Court 

Plaintiff. — The  plaintiff,  instead  of  desiring  to  bring  his 
case  in  a  Federal  Court,  may  wish  to  keep  it  out  of  that 
Court,  and  to  defeat  the  right  of  removal  thereto  which 
may  sometimes  be  exercised  by  a  defendant.  Under  such 
circumstances  he  may  in  the  State  Court  unite  as  a  defend- 
ant one  who  is  a  citizen  of  the  same  State  with  himself. 

A  Kansas  mortgagor  -wished  to  conteert;  the  validity  of  a 
mortgage  previously  made  by  him  to  a  Missouri  corporation. 
He  had  strong  reasons  to  wish  that  the  litigation  should  be 
carried  on  in  the  State  and  not  in  the  Federal  Courts.  He 
accordingly  made  a  new  or  second  mortgage  to  another  citizen 
of  Kansas.  The  debt  secured  by  this  second  mortgage  was 
made  payable  in  ten  days.  At  the  end  of  that  time  the  second 
mortgagee  filed  in  the  State  Court  a  bill  to  foreclose  and  for 
other  relief  against  the  mortgagor  and  the  first  mortgagee. 
The  relief  asked  against  the  latter  was  a  declaration  of  the 
invalidity  of  its  mortgage. 

It  will  be  perceived  that  as  the  holder  of  the  second  mort- 
gage was  the  plaintiff  and  the  mortgagor  was  a  defendant, 
there  was  a  citizen  of  Kansas  on  each  side  of  the  record. 
The  first  mortgagee  sought  to  remove  the  case  to  the  Federal 
Court.  The  Circuit  Court  of  Appeals  for  the  Eighth  Circuit 
held  that  the  cause  was  removable.    In  the  real  controversy 
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the  mortgagor  and  the  second  mortgagee  were  on  one  and 
the  same  side,  the  first  mortgagee  on  the  other.  ^ 

291.  When  Objection  to  the  Jurisdiction  Should  Be 

Taken. — While,  the  objection  that  there  is  no  jurisdiction 
may  be  raised  at  any  time  by  the  Court  itself,  if  one  of  the 
parties  wishes  to  make  it  he  should  do  so  as  early  in  the  pro- 
ceedings as  be  has  notice  of  the  facts  upon  which  it  is  sup- 
posed to  rest  Delay  in  making  the  objection  will,  if  the 
existence  of  those  facts  is  in  doubt,  weigh  in  the  mind  of  the 
Court  against  sustaining  it. 

292.  Necessary  Allegations  in  Suits  by  Assignees. — 

In  suits  in  the  Federal  Court  by  an  assignee  upon  a  chose  in 
action,  it  is  necessary  that  the  declaration  or  complaint  shall 
set  forth,  on  its  face,  such  facts  as  will  show  affirmatively 
that  the  Court  would  have  had  jurisdiction  of  the  suit  had  no 
assignment  been  made.^ 

'  Boatmen's  Bank  vs.  Fritzlen,  135  Fed.  650. 

*  Turner  vs.  Bank  of  North  America,  4  Dallas,  8. 


202  BSMOVAX.  [OHAF.  XI* 


CHAPTER  XI. 

REMOVAL  OF  CASES  FBOM  STATE  TO  FEDERAL 

COURTS. 

293.  Introductory. — ^The  jurisdiction  given  to  the  Dis- 
trict Courts  by  section  24  of  the  Judicial  Code  is  for  the 
greater  part  not  exclusive,  but  is  concurrent  with  the  Courts 
of  the  States;^  that  is  to  say^  the  plaintiff  has  the  option  of 
bringing  his  suit  either  in  a  State  or  in  a  Federal  Court. 

294.  Why  Removal  is  Permitted. — ^A  defendant  may 

lie  as  much  exposed  to  the  dangers  of  local  prejudice  as  a 
I^aintiff.  He  may  be  as  much  interested  in  setting  up  the 
Federal  view  of  some  right  claimed  under  the  Constitution 
and  laws  of  the  United  States.  If  he  is  compelled  to  remain 
in  the  Court  into  which  the  plaintiff  brought  him,  he  has  no 
such  choice  between  the  State  and  the  Federal  tribunals  as 
was  exercised  by  his  adversary.  If  opportunity  is  afforded 
him  of  removing  to  a  Court  of  the  United  States,  cases  in 
which  Federal  questions  are  involved,  or  in  which  diversity 
of  citizenship  exists,  he  will  stand  on  an  equal  footing  with 
his  opponent. 

In  some  cases  removal  statutes  give  him  this  option;  in 
others,  in  which  it  would  seem  to  be  as  necessary  to  the  pro- 
tection of  his  interests,  it  is  withheld,  either  because  of  the 
manifest  intent  of  the  law-makers  or  because  of  the  somewhat 
narrow  construction  the  Courts  have  put  upon  the  language 
of  the  statutes. 

There  are  sound  reasons  for  carefully  restricting  the  juris- 
diction which  may  be  exercised  by  the  Federal  Courts  over 
litigation  between  individuals.  It  is  to  be  regretted  that 
many  of  the  limitations  imposed  are  of  so  arbitrary  a  char- 
acter.   This  is  especially  true  with  reference  to  those  which 

*Chap.  V,  supra. 
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hedge  about  the  right  of  removal  from  State  to  Federal 
tribunala. 

Whether  a  case  is  or  is  not  removable,  often  depends  upon 
incidental  or  accidental  circumstances  having  little  discov- 
erable bearing  upon  anything  of  real  moment. 

295.  Rules  Re^nilating  Removals — Ordinarily  No 
Suit  Can  Be  Removed  Unless  it  Ooold  Have  Been 
Brought  Originally  in  the  District  Court. — ^The  statutory 

provisions  governing  removals  of  cases  from  State  to  Federal 
Courts  will  be  found  in  sections  28  to  39,  both  inclusive, 
of  the  Judicial  Code.  Section  28  provides  that  "any  suit 
of  a  civil  nature,  at  law  or  in  equity,  arising  under  the  Con- 
stitution or  laws  of  the  United  States,  or  treaties  made,  or 
which  shall  be  made,  under  their  authority,  of  which  tlie 
District  Courts  of  the  United  States  are  given  original  juris- 
diction by  this  title  *  *  *  brought  in  any  State  Court,  may  be 
removed  by  the  defendant  or  defendants  therein  to  the  IKs- 
trict  Court  of  the  United  States  for  the  proper  district." 

Under  this  provision  no  suit  can  be  removed  unless  it 
might  have  been  brought  in  the  IHstrict  Court  in  the  first 
instance. 

296.  Right  of  Removal  Because  Federal  Question 
Involved — ^Existence  of  Such  Question  Must  Be  Shown 
By  Plaintiff's  Statement  of  His  Own  Case.— Where 

jurisdiction  is  based  on  the  existence  of  a  Federal  question  the 
right  of  removal  does  not  in  anywise  depend  on  diversity  of 
citizenship.  Such  a  suit  may  be  brought  in  the  District  Court, 
although  all  the  parties  to  it  are  citizens  of  the  same  State. 
The  District  Court  has  no  jurisdiction  on  the  ground  that 
there  is  a  Federal  question  involved,  unless  the  plaintiffs 
statement  of  his  ovm  case  raises  it.^  It  is  not  sufficient 
for  him  to  allege  what  the  defendant's  defense  will  be.  The 
Courts  have  held  that  it  follows  that  where  the  plaintiffs 
declaration  or  bill  does  not  disclose  the  existence  of  a  Federal 

*S€C.  174,  8upra, 
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question,  the  defendant  cannot  remove,  however  much  his 
defense  may  in  fact  turn  upon  it. 

The  State  of  Tennessee,  in  one  of  its  Chancery  Courts, 
sued  the  Union  &  Planters  Bank  for  taxes.  The  bank  said 
that  by  an  irrepealable  contract,  the  State  had  exempted  it 
from  taxation,  and  alleged  that  the  statutes  by  which  taxes 
were  imposed  upon  it,  impaired  the  obligation  of  this  con- 
tract and  were  nuU  and  void.  The  sole  issue  in  the  case 
was  this  Federal  question,  but  as  the  State's  bill  was  founded 
entirely  upon  its  own  laws,  the  Supreme  Court  held  that  the 
defendant  could  not  remove  the  caae  to  the  United  States 
Court^ 

There  is  one  exception  to  this  rule.  A  corporation  created 
by  the  United  States  when  made  a  defendant  in  a  State 
Court,  may,  if  the  Federal  incorporation  is  not  stated  in 
the  plaintifFs  pleading,  set  up  the  fact  in  its  petition  and 
demand  a  removal.® 

To  sav,  as  does  the  statute,  that  a  suit  which  could  orig- 
inally  be  brought  may  be  removed,  is  easy-far  easier,  per- 
haps,  than  it  would  be  in  any  other  way,  to  describe  cases 
which  Congress  is  willing  to  have  removed  from  the  State  to 
the  Federal  Courts.  Nevertheless,  such  simple  form  of  state- 
ment has  its  disadvantages.  It  makes  irremovable  cases  which 
it  is  impossible  to  distinguish  for  any  practical  reason  from 
some  of  those  which  are  removable.  For  example,  if  a  plain- 
tiflF  may  bring  his  case  into  the  Federal  Court  because  it  rests 
upon  a  claim  of  right  under  the  Constitution,  laws  or  treaties 
of  the  United  States,  why  should  not  a  defendant,  who  bases 
his  defenses  on  rights  given  him  by  the  same  enactments,  be 
equally  entitled  to  have  that  case  tried  out  in  the  Federal 
Court?  There  is  no  answer  except  that  Congress  has  not 
allowed  him  do  so. 

297.  Cases  Which  Are  Not  Removable  Although  They 
Involve  a  Federal  Question — ^Under  the  Employer's 

Liability  Act. — There  are  cases  which,  though  they  involve 
a  Fe4eral  question  and  may  be  brought  in  the  District  Court, 

*  Tennessee  vs.  Union  &  Planters*  Bank,  152  IJ.  S.  454. 

•  Texas  &  Pacific  R.  R.  Co.  vs.  Cody,  166  U.  S.  606. 
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caimot,  if  originally  instituted  in  a  State  Court,  be  removed 
to  a  Federal. 

The  District  Courts  have  ooncurrent  jurisdiction  vrith  the 
Courts  of  the  States  over  suits  brought  by  railroad  employees 
against  a  railroad  company  engaged  in  interstate  commerce 
for  injuries  received  by  them  while  employed  in  such  com- 
merce.^ Congress  has  expressly  declared  that  when  such  suit 
has  been  instituted  in  any  State  Court  of  competent  jurisdic- 
tion it  mav  not  be  removed  into  the  Federal  Court.^ 
%/ 

It  makes  no  difference  that  the  right  of  removal  would 
exist  independently  of  the  nature  of  the  case — as,  for  exam- 
ple, that  the  plaintiff  and  the  defendant  are  citizens  of  dif- 
ferent States.  If  it  arises  under  the  Employer's  Liability 
Act  and  is  first  brought  in  a  State  Court  it  cannot  be  removed 
at  all.» 


298.  Do. — Against  Common  Carriers  to  Recover 
Damages  for  Delay,  Loss  of,  or  Injury  to,  Property 
Unless  Upwards  of  $3,000  in  Controversy. — ^Another 

statute  provides  that  suits  brought  in  State  Courts  against 
common  carriers  to  recover  damages  for  delay,  loss  of,  or 
injury  to,  property  received  for  transportation  by  such  com- 
mon carriers  under  various  Acts  to  regulate  commerce,  shall 
not  be  removable  into  the  United  States  Court,  unless  the 
matter  in  controversy  exceeds,  exclusive  of  interest  and  costs, 
the  sum  or  value  of  $3,000.^ 

299.  Do. — Suits  Against  Receivers  Appointed  By 

Federal  Courts. — ^A  suit  by  or  against  a  receiver  appointed 
by  a  Federal  Court,  is  ancillary  to  the  administration  of  the 
estate  in  his  hands.  It  may  for  reasons  stated  in  the  next 
chapter  be  brought  in  the  Court  whose  officer  he  is,  no  matter 
what  the  citizenship  of  the  parties,  the  nature  of  the  issues 
or  the  amount  in  controversy  may  be. 

*  Sec.  193,  supra, 

*  Proviso  at  end  of  sec.  28,  Judicial  Code. 

*  Stafford  vs.  Norfolk  &  Western  Ry.  Co.,  202  Fed.  605. 

*  Act  of  Jan.  29,  1914. 
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Apart  from  statute,  a  receiver  may  not  be  sued  without  the 
consent  of  the  Court  which  appointed  him.  Prior  to  the 
Act  of  March  3,  1887,^  as  amended  by  that  of  August  3, 
1888,2  ^jjQ  Federal  Courts  rigidly  enforced  this  rule.  Some 
hardships  resulted.  The  Courts  of  the  United  States  were 
from  time  to  time  called  upon  to  appoint  receivers  for  large 
corporations,  some  of  which  operated  great  railway  systems, 
extending  into  many  States.  Usually  the  receivers  continued 
the  business  of  the  insolvent  concern.  Their  employees  negli- 
gently injured  others.  Disputes  arose  as  to  the  meaning  or 
as  to  the  performance  of  some  of  the  countless  agreements 
they  made  in  the  course  of  their  daily  operations.  Many 
persons  who  had,  or  who  thought  they  had,  causes  of  action 
against  them,  greatly  disliked  being  forced  to  seek,  in  a  rela- 
tively distant  Federal  Court,  recovery  of  what  was  often  a 
trifling  sum.  Congress,  accordingly,  in  the  third  section  of 
the  Act  mentioned,  declared  that  everj'  receiver  or  manager  of 
any  property  appointed  by  any  Court  of  the  United  States 
may  be  sued,  in  respect  of  any  act  or  transaction  of  his  in 
carrying  on  the  business  connected  with  such  property,  with- 
out the  previous  leave  of  the  Court  in  which  he  is  appointed. 

In  some  of  the  cases  decided  shortly  after  the  passage  of 
these  Acts,  language  was  used  which  intimated  that  a  suit 
against  a  Federal  receiver  was  a  suit  arising  under  the  laws 
of  the  United  States,  and  as  such  removable  into  the  Federal 
Courts  whenever  a  sufficient  amount  was  in  controversv. 
Subsequent  cases,  however,  have  said  that  such  statements 
were  inadvertent  and  unsound.'  It  follows  that  if  a  case 
be  brought  against  such  a  receiver  in  a  State  Court  and  his 
authority  as  receiver  or  the  validity  of  his  appointment  as 
such  is  not  drawn  in  question,  the  case  is  not  one  arising 
imder  the  laws  of  the  United  States  and  cannot  therefore 
be  removed  by  the  defendant  on  that  ground  to  the  Fed- 
eral Courts,  although  it  might  have  been  brought  origin- 
ally in  those  Courts  had  the  plaintiff  so  wished.     There  is. 

'24  Stat.  552. 
*25  Stat.  433. 
•  Gableman  vs.  Peoria,  etc.,  R'way  Co.,  179  U.  S.  SS6. 
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however,  no  statutory  prohibition  of  the  removal  of  such 
suits  when  there  is  a  sufficient  amount  in  controversy  and 
some  other  Federal  question  is  involved,  or  diversity  of  citi- 
zenship exists. 

300.  Suits  in  Equity  Permitted  By  State  Practice 
Where  in  1789  Relief  Must  Have  Been  Sought  at  Law, 

Are  Not  Removable. — In  many  States,  a  creditor  who  has 
not  reduced  his  claim  to  judgment  may  file  a  bill  to  vacate 
as  fraudulent  his  debtor's  conveyance  of  property.  Such  a 
suit,  when  instituted  in  a  State  Court,  cannot  be  removed  into 
a  Federal,  because  the  latter  as  a  Court  of  Equity  can  not 
entertain  it^  The  case  cited  shows  this  principle  to  have 
been  well  settled. 

The  new  equity  rules,  as  we  shall  subsequently  see,  permit 
the  Court  to  transfer  to  the  law  docket  a  suit  in  equity,  the 
issues  in  which  it  finds  to  be  essentially  l^al.  Such  suit 
when  so  transferred  is  proceeded  with  as  an  action  at  law. 
Whether  the  practical  effect  of  this  rule  will  somewhat  modify 
the  doctrine  of  Cates  vs.  Allen  is  an  interesting  question, 
upon  which  the  Courts  will  doubtless  soon  be  called  to  pass. 

301.  Removal  on  the  Ground  of  Diversity  of  Citizen- 

ship. — Section  28  provides  that  any  suit,  other  than  one 
arising  under  the  Constitution,  laws  or  treaties  of  the  United 
States  of  which  the  District  Courts  of  the  United  States  are 
given  jurisdiction,  and  which  is  first  brought  in  a  State 
Court,  may  be  removed  into  the  District  Court  of  the  United 
States  for  the  proper  district  by  the  defendant  or  defend- 
ants, being  non-residents  of  the  State. 

A  defendant  who  is  sued  in  his  own  State  Court  by  a 
resident  of  another  State  has  no  right  under  the  present 
statutes  to  remove  his  case  into  the  Federal  Court.  It  is 
true  that  there  is  a  controversy  between  citizens  of  different 
States,  the  determination  of  which  is  within  the  constitu- 
tional grant  of  judicial  power  to  the  United  States,  but  this 

'  Cates  vs.  AUen,  149  U.  S.  451. 
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is  one  of  the  many  grants  of  which  Congress  does  not  at  pree- 
ent  8ee  fit  to  avail  itself.  Under  ordinary  ciroumstances, 
there  is  no  reason  why  it  should.  A  resident  of  a  particular 
State  ought  not  to  fear  that  its  Courts  will  he  prejudiced 
against  him  and  in  favor  of  someone  who  lives  elsewhere. 

302.  Do.— When  Suit  Brought  and  Removal  Sought* 

— ^A  defendant  is  not  entitled  to  have  a  case  removed  on  the 
ground  that  there  is  diversity  of  citizenship  between  him  and 
the  plaintiff  unless  such  diversity  existed  both  at  the  time 
the  suit  was  brought  and  at  the  time  the  removal  was  asked 
for.^ 

303.  Do.— Owner  of  Property  Sought  to  Be  Con- 
demned is  Treated  as  Defendant. — In  some  States  when 

a  condemnation  proceeding  is  carried  into  Court  the  owner 
of  the  property  sought  to  be  condemned  is  treated  as  the 
plaintiff.  This  practice  does  not  make  him  such  within  the 
meaning  and  purpose  of  the  Bemoval  Acts.  As  the  condem- 
nation proceedings  have  been  instituted  against  him,  the 
Federal  Courts  will  treat  him  as  the  def^idant.  As  such, 
he  may  remove  the  case,  if  he  be  a  non-resident  and  the 
amount  in  controversy  is  sufficient^ 

304.  Right  of  Removal  in  Cases  Between  Citizens^ 
and  Aliens — ^An  Alien  Defendant  May  Remove  His  Case 
Whether  the  Plaintiff  Be  or  Be  Not  a  Resident  of  the 

District. — It  has  been  contended  that  an  alien,  individual 
or  corporate,  vrho  is  sued  in  a  State  Court  by  a  plaintilt 
who  does  not  reside  in  the  Federal  district  in  which  the  suit 
is  brought,  may  not  remove  the  case  to  the  United  States. 
Court,  but  that  contention  has  been  held  unfounded.^ 

305.  Do.— May  a  Defendant  Who  is  Sued  By  An 
Alien  in  a  State  Court  of  a  District  of  Which  Such 
Defendant  is  a  Non-Resident  Remove  His  Case? — On 

*  Stet- ens  vs.  Nichols,  130  U.  S.  230. 

*  Mason  aty  &  Fort  Dodge  R.  R.  Co.  vs.  Boynton,  204  U.  S.  570. 

*  Wind  River  Lumber  Ck).  vs.  Frankfort  Ins.  C!o.,  196  Fed.  340. 


CHAP.  XI.]       SEPARABLE  CONTROVERSIES.  209 

general  principles  there  would  seem  to  be  no  reason  why  a 
defendant  who  is  sued  by  an  alien  in  a  State  Court  of  a  dis- 
trict in  which  he  does  not  live,  should  not  have  the  right  to 
remove  his  case  to  the  Federal  Court.  There  are  decisions 
that  he  may.  Most  of  the  cases,  however,  take  the  other 
view,  on  the  ground  that  as  the  alien  could  not  have  sued 
the  defendant  in  the  United  States  Court  of  any  other  dis- 
trict than  that  in  which  the  defendant  lived  and  could  not 
therefore  have  sued  originally  in  the  United  States  Court 
to  which  removal  is  sought,  the  defendant  may  not  remove 
it  there.  The  whole  question  is  elaborately  discussed  in 
Western  Union  Telegraph  Co.  vs.  Louisville  &  N.  R.  Co.^ 

306.  Right  of  Removal  of  Cases  Involving  Separa- 
ble Controversies. — The  general  purpose  of  the  removal 

statutes,  as  has  already  been  pointed  out,  is  to  put  the  defend- 
ant on  an  equal  footing  with  the  plaintiff  as  to  the  choice  of 
Courts.  This  result  is,  by  no  means,  as  fully  attained  in 
practice  now  as  it  was  before  the  Acts  of  1887  and  1888. 
Nevertheless,  that  is  the  theory  which  underlies  all  the  pro- 
visions  for  removals.  We  have  already  seen  that  a  plaintiff, 
if  he  wishes  to  bring  his  suit  in  the  Federal  Court,  may 
avoid  ousting  the  jurisdiction  of  the  Court  by  refusing  to 
join  as  defendants  those  who,  under  the  ordinary  equity  rule, 
would  be  necessary  parties,  but  who,  from  the  standpoint  of 
absolute  justice,  are  not  strictly  indispensable. 

307.  Do.— Under  Acts  of  July  27, 1866.— While  from 

a  relatively  early  period  it  was  recognized  that  the  plaintiff 
might  do  so,  it  was  not  until  the  Act  of  July  27,  1866,^  that 
a  corresponding  privilege  was  given  to  the  defendant.  Before 
that  time,  a  suit  could  be  removed  only  in  the  event  that  every 
party  plaintiff  to  it,  as  originally  brought,  was  a  citizen  of  a 
different  State  from  any  of  the  defendants.  By  that  Act  it 
was  provided  that  if  the  suit,  so  far  as  it  isolates  to  a  defend- 
ant who  is  a  citizen  of  a  State  other  than  that  in  which  it 

»201  Fed.  939. 
»14  Stat.  306. 

14 


210  BEHOVAL.  [chap.  XL 

is  brought,  is  such  that  there  can  be  a  final  determination 

of  the  controversy,  so  far  as  it  concerns  him,  without  the 

presence  of  the  other  defendants  as  parties  in  the  cause,  he 

should  have  the  right  to  remove.    It  was  held  that  under  the 

Act  what  was  removed  to  the  Federal  Court  was  onlj^  such 

part  of  the  dispute  as  concerned  the  particular  defendant  who 

had  applied  for  the  removal. 

After  its  amendment  the  Supreme  Court  said: — 

''Much  confusion  and  embarrassment,  as  well  as  in- 
crease in  the  cost  of  litigation,  had  been  found  to  result 
from  the  provision  in  the  former  Act  permitting  the 
separation  of  controversies  arising  in  a  suit,  removing 
some  to  the  Federal  court,  and  leaving  others  in  the 
State  court  for  determination.  It  was  often  convenient 
to  embrace  in  one  suit  all  the  controversies  which  were 
so  far  connected  bv  their  circumstances  as  to  make  all 
who  sue,  or  are  sued,  proper,  though  not  indispensable, 
parties.  Rather  than  split  up  such  a  suit  between 
courts  of  different  jurisdictions,  Congress  determined 
that  the  removal  of  the  separable  controversy  to  which 
the  judicial  power  of  the  United  States  was,  by  the  Con- 
stitution, expressly  extended,  should  operate  to  trans- 
fer the  whole  suit  to  the  Federal  Court"^ 

308.  Do.— Under  Act  of  March  3,  1875.— The  deter- 
mination alluded  to  by  the  Supreme  Court  was  evidenced 
by  the  Act  of  1875,  which  contained  the  language  now  found 
in  section  28  of  the  Judicial  Code. 

309.  Do.— Whole  Case  Now  Removed.— The  Act  of 

1875  came  before  the  Supreme  Court  in  the  case  of  Barney 
vs.  Latham,  already  cited.  That  suit  had  been  brought  in  a 
State  Court  of  Minnesota  by  plaintiffs  who  were  citizens 
respectively  of  Minnesota  and  Indiana.  There  were  in  all 
ten  defendants.  Nine  of  them  wei^  individual  citizens  of 
different  States  other  than  Minnesota  or  Indiana.  The 
tenth  was  a  Minnesota  corporation  The  individual  defend- 
ants sought  to  remove  the  case  to  the  United  States  Court. 
The  removal  was  made  and  a  petition  to  remand  was  denied. 

•  Bamey  vs.  Latham,  103  XT.  S.  205. 
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The  Supreme  Court  held  that  there  was  a  controversy  which 
could  be  decided  between  the  individual  plaintiffs  and  the 
individual  defendants,  and  that  therefore  the  latter  had  the 
right  to  remove  the  case,  but  the  effect  of  such  removal  was 
to  carry  over  the  entire  cause,  including  such  part  of  the  con- 
troversy as  concerned  the  Minnesota  corporation  only.^ 

310.  Do. — ^Right  of  Removal  Restricted  by  Con- 

Stmction. — The  Federal  Courts  have  by  construction,  re- 
stricted rather  than  enlarged  the  classes  of  cases  in  which  the 
right  of  removal  can  be  exercised  on  the  ground  that  there  is 
a  separable  controversy.  Since  the  passage  of  the  Act  of 
1887,  they  have  steadily  sought  to  limit  rather  than  to 
extend  their  jurisdiction.  The  separable  controversy  must 
be  one  which  is  wholly  between  citizens  of  different  States. 
If  an  alien  is  a  party  the  case  is  not  removable.^ 

311.  Do. — ^What    Controversies    Are   Separable. — 

The  Supreme  Court  has  said  *^a  separate  and  distinct  cause  of 
action,  on  which  a  separate  and  distinct  suit  might  properly 
have  been  brought  and  complete  relief  afforded  as  to  such 
cause  of  action,  with  all  the  parties  on  one  side  of  that 
controversy  citizens  of  different  States  from  those  on  the 
other,"  is  a  separable  controversy  and  nothing  else  is.  "To 
say  the  least,  the  case  must  be  one  capable  of  separation 
into  parts,  so  that,  in  one  of  the  parts,  a  controversy  will  )>e 
presented  with  citizens  of  one  or  more  States  on  one  side 
and  citizens  of  other  States  on  the  other,  which  can  be  f ullv 
determined  without  the  presence  of  any  of  the  other  parties 
to  the  suit  as  it  has  been  begun."^ 

An  example  of  a  case  held  to  include  a  separable  contro- 
versy was  where  stockholders  of  a  corporation  brought  suit 
against  it  and  its  directors  and  also  against  another  corpo- 

» Connell  vs.  Smiley,  156  U.  S,  336. 

*  King  vs.  Cornell,  106  U.  S.  395 ;  Creagh  vs.  Equitable  Life  Assur. 

Soc..  88  Fed.  1. 

•  Fraser  vs.  Jennison,  106  V.  S.  191. 
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ration  to  whom  it  had  conveyed  its  property.  The  bill  sought 
to  set  aside  the  conveyance  as  ultra  vires  and  as  in  fraud  of 
complainant's  rights  and  to  compel  the  directors  to  respond  in 
damages.  It  was  held  that  the  latter  were  not  necessary 
parties  to  the  relief  sought  against  the  corporations.  The 
controversy  as  to  them  was  separable.  They  had  a  right  to 
remove.^ 

312.  Do. — Existence  of  Separable  Controversy  Must 
Be  Shown  By  Plaintiff's  Statement  of  His  Own  Case. — 

A  controversy  is  not  separable  unless  it  appears  so  to  be  from 
the  plaintiff's  own  allegations.  The  rule  here  is  the  same  as  it 
w  with  reference  to  the  existence  of  a  Federal  question.^  It 
has  one  necessary  qualification.  As  the  plaintiff  in  bringing 
an  action  in  a  State  Court  is  not  required  to  allege  the 
citizenship  of  either  himself  or  the  defendant,  and  usually 
does  not  do  so,  the  fact  of  diverse  citizenship  may  be  set  up 
by  the  defendant  in  his  petition  for  removal.  In  all  other 
respects,  however,  the  rule  is  strictly  enforced. 

313.  Right  of  Removal  Because  of  Prejudice  or 

Local  Influence. — Section  28  of  the  Judicial  Code  makes 

provision  for  removal  under  still  other  conditions.  It  declares 

that 

"where  a  suit  is  now  pending,  or  may  hereafter  be 
brought,  in  any  State  court,  in  which  there  is  a  con- 
troversy between  a  citizen  of  the  State  in  which  the  suit 
is  brought  and  a  citizen  of  another  State,  any  defend- 
ant, being  such  citizen  of  another  State,  may  remove 
such  suit  into  the  District  Court  of  the  United  States 
for  the  proper  district,  at  any  time  before  the  trial 
thereof,  when  it  shall  be  made  to  appear  to  said  IHs- 
trict  Court  that  from  prejudice  or  local  influence  he  will 
not  be  able  to  obtain  justice  in  such  State  court,  or  in 
any  other  State  court  to  which  the  said  defendant  may, 
under  the  laws  of  the  State,  have  the  right,  on  account 
of  such  prejudice  or  local  influence,  to  remove  said 
cause." 

*  Geer  vs.  Mathleson  AlkaU  Works,  190  U.  S.  428. 
» Ayres  vs.  Wiswall,  112  U.  S.  187. 
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To  be  removable  under  this  section  the  case  must  be  one 
which  originally  could  have  been  instituted  in  a  Federal 
Court.  ^ 

314.  Do.— A  Case  Which  Could  Not  Have  Been 
Brought  in  a  Federal  Court  May  Not  Be  Removed 
Thereto  on  the  Ground  of  Prejudice  and  Local  Influ- 
ence.— It  has  been  held^  that  a  case  may  be  removed  on 

the  ground  of  prejudice  or  local  influence,  although  it  was  a 
case  which  could  not  have  been  brought  originally  in  the 
United  States  Court,  as,  for  example,  where  citizens  of  the 
same  State  were  on  opposite  sides  of  the  controversy.  This 
view,  however,  has  been  definitely  determined  to  be  unsound. 
The  Supreme  Court  has  said  that  the  clause  of  the  statute 
permitting  removal  on  the  ground  of  prejudice  and  local 
influence  does  not  furnish  a  separate  and  independent  ground 
of  Federal  jurisdiction,  but  describes  only  a  special  case  com- 
prised in  the  preceding  clauses.^ 

315.  Right  of  Removal  of  Cases  Between  Parties 
Claiming  Lands  Under  Grants  of  Different  States. — 

Provision  is  made  by  section  30  of  the  Judicial  Code  for 
the  removal  of  cases  in  which   plaintiff  and  defendants 
though  both  citizens  of  the  same  State,  are  claiming  lands 
under  grants  of  different  States.    Such  a  case  may  doubtless 
still  sometimes  arise,  but  not  very  often. 

316.  Right  of  Removal  Because  of  Denial  of  Equal 

Civil  Rights. — Section  21  of  the  Judicial  Code  provides  for 
the  removal  of  any  civil  suit  or  criminal  prosecution  com- 
menced in  a  State  Court  against  any  person  who  is  denied  or 
cannot  enforce  in  the  judicial  tribunals  of  the  State,  or  in  the 
part  of  the  State  where  such  suit  or  prosecution  is  pending, 
any  right  secured  to  him  by  any  law  providing  for  the  equal 
civil  rights  of  citizens  of  the  United  States  or  of  all  persons 
within  the  jurisdiction  of  the  United  States. 

*  Cochran  vs.  Montgomery  County,  199  U.  S.  260. 

*  Boatmen's  Bank  vs.  Frltzlen,  135  Fed.  650. 

'  Cochran  vs.  Montgomery  County,  199  U.  S.  260. 
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This  provision  of  law  has  been  held  constitutional. 

In  West  Virginia  in  the  early  seventies  all  colored  men 
were  by  law  ineligible  for  jury  service.  A  negro  was  there 
\ndicted  for  murder.  It  was  held  that  he  was  entitled  to 
nave  his  case  removed  to  the  United  States  Court  for  trial.^ 

The  section  is  applicable  only  to  cases  in  which  such  right 
is  denied  by  the  Constitution  or  laws  of  the  State  and  not 
to  cases  where  the  denial  results  from  the  action  of  officers 
of  the  State,  not  authorized  by  the  latter's  Constitution  or 
statutes. 

The  whole  subject  has  been  very  thoroughly  reviewed  by 
the  Supreme  Court  of  the  United  States.^ 

317.  Right  of  Removal  of  Suits  or  Prosecutioiis 
Against  Revenue  Oflteers  or  Oflteers  of  Either  House  of 

Congress. — Section  33  of  the  Judicial  Code  provides  that 
whenever  any  civil  suit  or  criminal  prosecution  is  commenced 
in  a  Court  of  a  State  against  any  officer  appointed  under 
or  acting  by  authority  of  any  revenue  law  of  the  United 
States,  or  against  any  person  acting  imder  or  by  author- 
ity of  any  such  officer,  on  account  of  any  act  done  under 
color  of  his  office  or  of  any  such  law,  or  on  account  of 
any  right,  title  or  authority  claimed  by  such  officer  or  other 
person  under  any  such  law;  or  is  comm^iced  against  any 
person  holding  property  or  estate  by  title  derived  from  any 
such  officer,  and  affects  the  validity  of  any  such  revenue 
law;  or  when  any  suit  is  commenced  against  any  person  for 
or  on  account  of  anything  done  by  him  while  an  officer  of 
either  House  of  Congress  in  the  discharge  of  his  official 
duty,  in  executing  any  ordw  of  such  House,  the  said  suit 
or  prosecution  may,  at  any  time  before  the  trial  or  final 
hearing  thereof,  be  removed  into  the  IHstrict  Court  of  the 
United  States. 

This  legislation  had  its  origin  in  the  so-called  Force  Bill,^ 


» Strauder  vs.  West  Virginia,  100  U.  S.  303. 
•Kentucky  vs.  Powers,  201  U.  S.  1. 
'  4  Stat.  632,  March  2,  1833. 
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The  purpose  is  to  protect  the  Federal  Govemment  against 
the  possibly  hostile  proceedings  of  State  tribunals.  The 
collection  of  the  Federal  revenues  may  be  greatly  obstructed, 
if  revenue  officers  of  the  United  States  can  be  prosecuted 
in  the  State  Courts  for  acts  done  by  them  as  such.  The 
immediate  occasion  for  this  Act  of  Congress  soon  passed.  It 
was  not  until  forty-seven  years  had  gone  by,  and  after  the 
statute  itself  had  been  amended,  that  its  couBtitutionality 
came  before  the  Supreme  Court.  Congress  had  made  no  spe- 
cial provision  for  the  trial  in  the  Federal  Courts  of  alleged 
criminal  violations  of  the  State  laws,  and  yet  if  the  case  which 
was  Pemoved  into  the  Federal  Court  was  a  criminal  prosecu- 
tion that  was  the  case  which  had  to  be  tried.  The  Supreme 
Court,  however,  held  that  no  legislation  was  needed.  The 
case  might  be  proceeded  with  in  the  United  States  Court  as 
it  would  have  been  conducted  in  the  State  Court  had  no 
removal  been  had.^ 

A  fairly  broad  construction  has  been  given  this  statute. 
A  corporal  in  the  United  States  Army  who  had  been  detailed 
to  aid  a  United  States  marshal  in  executing  a  warrant  to 
arrest  an  alleged  offender  against  the  internal  revenue  laws, 
and  who  was  indicted  in  the  State  Court  for  the  murder  of 
such  offender,  was  held  entitled  to  remove  the  case  to  the 
United  States  Court.' 

This  statute  expressly  includes  both  criminal  prosecutions 
and  civil  suits.  It  follows  that  when  a  suit  is  brought  in  a 
State  Court  against  a  revenue  officer  of  the  United  States  to 
recover  from  him  sums  alleged  to  have  been  illegally  exacted 
as  taxes,  he  may  remove  the  case  to  the  United  States  IHs- 
trict  Court.     The  amount  in  controversy  is  immaterial.* 

318.  Removal  Can  Be  Had  to  the  District  Court 
of  That  District  Only  in  Which  the  State  Court  Suit  is 

Pending. — Section  28  of  the  Judicial  Code  says  that  the 
removal  shall  be  to  the  District  Court  of  the  proper  district. 

» Tennessee  vs.  Davis,  100  V.  S.  257. 

■  Davis  vs.  South  Carolina,  107  U.  S.  597. 

*  Venable  vs.  Richards,  105  U.  S.  636. 
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It  has  been  contended  that  when  neither  the  plaintiff  nor  the 
defendant  are  citizens  of  that  district  the  suit  may  be  removed 
to  the  district  of  the  residence  of  one  or  the  other  on  the 
ground  that  they  are  the  only  proper  districts.  In  one  case 
it  has  been  so  held.^  In  this  district  the  other  view  has  been 
taken. 

A  citizen  of  Wyoming  sued  a  Maryland  corporation  in  a 
Montana  State  Court.  The  defendant  sought  to  remove  the 
case  to  the  United  States  District  Court  for  the  District  of 
Maryland.  The  State  Court  refused  to  order  the  removal. 
Defendant  then  filed  a  transcript  of  the  record  in  the  United 
States  District  Court  for  Marvland.  The  latter  held  that  it 
had  no  jurisdiction.  It  was  pointed  out  that  section  29  of 
the  Judicial  Code^  which  tells  how  the  right  of  removal  given 
by  section  28  shall  be  exercised,  specifically  says  that  the 
petition  shall  ask  for  the  removal  of  the  suit  into  the  District 
CouiM;  to  be  held  in  the  district  where  such  suit  is  pending; 
and  attention  was  called  to  the  fact  that  such  provision  had 
been  embodied  in  all  the  Federal  Statutes  from  the  original 
Judiciary  Act  to  the  Judicial  Code.^ 

319.  The   Right  to  Remove   a  Case   Cannot  Be 

Given  By  Consent. — A  case  may  be  removed  only  when  the 
Federal  statute  so  provides.  It  can  never  be  removed  merely 
because  both  parties  are  willing  that  it  shall  be. 

320.  The  Right  to  Remove  Slay  Be  Waived— On 

the  other  hand,  as  it  is  a  mere  right  of  the  parties,  and  under 
the  present  statute,  a  right  confined  to  the  defendant,  he  can 
exercise  it  or  not  as  he  sees  fit.  He  may  so  act  as  to  show 
that  he  has  elected  not  to  do  so.  This  election  he  will  con- 
clusively evidence  bv  not  niiaking  his  motion  to  remove 
within  the  time  limited  bv  law.  It  is  easv  to  conceive  of 
many  other  ways  in  which  even  before  the  expiration  of 
the  time  in  which,  if  at  all,  he  must  exercise  this  right,  he 
may  so  act  as  to  estop  himself  from  so  doing,  upon  the  theory 

» Stewart  vs.  Cybur  Lumber  Co.,  211  Fed.  543. 

»  St.  John  vs.  I'.  S.  Fidelity  &  Guaranty  Co.,  213  Fed.  685. 
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that  what  he  has  done  shows  that  he  has  agreed  not  to  avail 
himself  of  it. 

321.  Right  to  Remove  Not  Waived  By  Ck>ntesting 
Case  in  State  Court  After  Latter  Has  Refused  Permis- 
sion to  Remove. — Xo  such  presumption  can  arise  where 

the  defendant  has  done  all  in  his  power  to  remove  the  case 
and  has  been  held  in  the  State  Court  against  his  will. 

An  Ohio  administratrix  sued  an  insurance  company  of 
New  York  in  the  Court  of  Common  Pleas  of  Hamilton 
County,  Ohio.  The  Insurance  Company  took  the  proper  pro- 
ceedings to  remove  the  case  to  the  United  States  Circuit 
Court  for  the  Southern  District  of  that  State.  The  State 
Court  refused  to  permit  the  removal.  The  Supreme  Court 
held  the  subsequent  proceedings  of  the  Common  Pleas  Court 
to  be  a  clear  case  of  usurped  jurisdiction,  and  that  the 
defendant  was  not  estopped  by  having  defended  itself  in  the 
State  Court  as  best  it  could,  after  permission  to  remove  had 
been  refused.* 

In  a  subsequent  case  the  Supreme  Court  said,  in  answer 

to  the  objection  that  the  defendant  had  gone  on  with  his  case 

after  the  State  Court  had  refused  to  permit  it  to  be  removed 

iind  thereby  waived  his  right  to  remove. 

"Indeed,  it  is  difiicult  to  see  what  more  he  could  have 
done  than  he  did  do  to  get  out  of  court  and  take  his  suit 
with  him.  He  remained  simply  because  he  was  forced 
to  remain,  and  is  certainly  now  in  a  condition  to  have 
the  original  error  of  which  he  complained  corrected  in 
any  court  having  jurisdiction  for  that  purpose."^ 

322.  Right  to  Remove  Waived  By  Asking  AflSrma- 
tive  Relief  From  State  Court  After  Latter  Has  Refused 

Permission  to  Remove. — A  defendant  who  has  tried  to 
remove  his  case  and  has  been  refused  permission  to  do  so, 
may,  if  the  final  judgment  or  decree  be  against  him,  sue  out 
a  writ  of  error  from  the  Supreme  Court  and  there  assert 
that,  as  the  denial  of  his  petition  to  remove  was  erroneous, 

*  Insurance  Co.  vs.  Dunn,  19  WaU.  214. 

•  Removal  Cases,  100  U.  S.  475. 
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the  subsequent  proceedings  are  not  binding  upon  him.  He 
may,  however,  by  his  conduct  estop  himself  from  oontesting 
the  jurisdiction  of  the  State  Court  He  will  do  so  if,  after 
his  case  has  been  wrongfully  retained,  he  asks  for  affirmative 
relief^  as,  for  example,  if  he  should  bring  a  third  party  into 
the  litigation.^ 

323.  Defendant  Cannot  Waive  in  Advance  His  Bight 

to  Remove  All  Cases. — ^While  a  defendant  can  in  a  par- 
ticular case  so  act  as  to  waive  his  right  of  removal,  he  cannot 
in  advance  make  any  agreement  by  which  he  waives  this 
right  generally.  The  question  as  to  the  power  to  do  so  has 
most  frequently  arisen  in  connection  with  attempted  remov- 
als by  non-resident  corporations  of  suits  against  them. 

324.  State  Law  Requiring  Corporations  to  Agree 
Not  to  Remove  Into  Federal  Courts  Invalid. — There  has 

always  been  a  desire  on  the  part  of  many  of  the  States  to 
prevent  corporations  of  other  States  or  countries,  doing  busi- 
ness within  them,  from  taking  their  litigation  into  the  Courts 
of  the  United  States.  The  eflForts  of  the  States  to  attain  this 
end  have  often  come  before  the  Supreme  Court 

It  has  been  clearly  settled  that  any  statute  which  requires 
a  non-resident  corporation  as  a  condition  of  doing  busi- 
ness in  the  State  to  agree  that  it  will  not  remove  any  case 
into  the  Federal  Court  is  invalid.^  Such  a  consent  to  forego 
its  constitutional  rights  may  not  be  exacted  of  a  corporation 
whether  it  is  or  is  not  engaged  in  interstate  commerce. 

One  of  the  cases  alreadv  cited  was  that  of  an  insurance 
company,  which  was  not  conducting  commerce  between  the 
States ;  the  other  of  a  railroad,  whidi  was. 

325.  A  State  Slay  Revoke  the  License  to  Do  Busi- 
ness oC  a  Non-Resident  Corporation  Not  Bng^ed  in 
Interstate  Commerce  Which  Removes  a  Case  Into  the 

Federal  Courts. — The  exercise,  however,  bv  a  non-resident 

*  Texas  &  Pacific  R'way  Co.  vs.  Eastln  &  Knox,  214  U.  S.  153. 

^  Insurance  Co.  vs.  Morse,  20  Wall.  445 ;  Barron  vs.  Bumside,  121 

r.  S.  186. 
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oorporation  not  engaged  in  interstate  oonrmerce  of  its  right 
to  remove  a  case  into  the  Federal  Courts  may  entail  upon 
it  unpleasant  consequences  from  which  the  Courts  of  the 
United  States  cannot  protect  it.  Thus,  it  has  been  held 
that  a  State  has  the  absolute  right  to  say  whether  a  non- 
resident oorporation,  not  engaged  in  interstate  commerce, 
shall  do  business  within  its  borders  or  not.  It  may  not,  as  a 
condition  of  pennitting  that  corporation  to  do  such  business^ 
require  it  to  surrender  any  constitutional  right  such  as  that 
of  removal.  But  it  may,  whenever  it  chooses  and  for  any 
reason  or  for  none,  refuse  or  withdraw  such  permissicin.  It 
is  immaterial  that  the  motive  for  such  withdrawal  is  a  wish 
to  penalize  the  corporation  for  removing  a  case  into  the  Fed- 
eral Courts.^ 

326.  A  State  May  Not  Arbitrarily  Exclude  From  Its 
Borders  a  Non-Resident  Corporation  Engaged  in  Inter- 
state Conunerce. — The  rule  is  different  as  to  non-resident 
corporations  engaged  in  interstate  oommeice.  The  State 
cannot  either  take  away  the  right  of  removal  or  punish  its 
exerciee.^  '< 

327.  State  Laws  Prohibiting  the  Removal  of  Cer- 
tain Classes  of  Suits  Invalid. — Sometimes  the  States  have 

attempted  to  provide  that  certain  kinds  of  actions,  or  actions 
in  which  certain  classes  of  corporations  are  defendants,  shall 
be  brought  in  a  particular  Court  o^ily.    Thus — 

The  State  of  Nevada  authorized  Lincoln  County  to  issue 
bonds  and  provided  that  litigation  concerning  them  should  be 
carried  on  in  a  particular  State  Court  and  not  elsewhere.  A 
holder  of  the  bonds  brought  suit  against  the  county  in  the 
Circuit  Court  of  the  United  States  for  the  District  of  Nevadar 
and  the  Supreme  Court  held  that  he  had  the  right  to  do  so. 
The  power  to  contract  with  citizens  of  other  States  implies 
liability  to  suit  by  them,  and  no  statutory  limitation  of  that 

*  Doyle  Ts.  Continental  Insurance  Co.,  94  U.  S.  535 ;  Security  Mutual 
Life  Insurance  Co.  vs.  Prewltt,  202  U.  S.  246. 
'  Harrison  vs.  St.  Louis  &  San  Francisco  R.  R.  Co.,  232  U.  S.  3ia 
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liability  imposed  by  a  State,  can  defeat  a  jurisdiction  given 
by  the  Constitution.^ 

In  Iowa  the  Probate  Court  had  exclusive  jurisdiction  to 
determine  the  validity  of  claims  against  the  estate  of  a 
deceased  person.  The  proceeding  involved  a  judicial  deter- 
mination as  to  the  liability  of  the  estate  for  the  amount  of 
the  claim,  with  parties  before  the  Court  to  contest  all  ques- 
tions of  law  and  fact.  It  was  clearly  a  suit  within  the  mean- 
ing of  the  Bemoval  Acts.  A  claimant  had  a  case  removed 
from  the  Probate  Court  to  the  Circuit  Court  of  the  United 
States.     The  Supreme  Court  said: — 

"The  removal  in  this  case  was,  therefore,  proper, 
unless  it  be  competent  for  a  State,  by  legislative  enact- 
ment conferring  upon  its  own  courts  exclusive  juris- 
diction of  all  proceedings  or  suits  involving  the  settle- 
ment and  distribution  of  the  estates  of  deceased  persons, 
to  exclude  the  jurisdiction  of  the  courts  of  the  United 
States  even  in  cases  where  the  constitutional  require- 
ment as  to  citizenship  is  vtiet  But  this  court  has 
decided,  upon  full  consideration,  that  no  such  result 
can  be  constitutionally  effected  by  State  legislation."^ 

328.  Right  of  Removal  as  Affected  by  Venue  Pro- 
visions.— The  provision  that  a  defendant  may  not  be  sued 
except  in  a  particular  district  or  districts  is  a  personal  priv- 
ilege given  him  which  he  may  waive,  and  he  does  waive  it 
by  entering  a  general  appearance.^ 

A  defendant  who  seeks  to  remove  a  case  from  a  State  to  a 
Federal  Court  of  a  district  in  which  he  could  not  have  been 
^wed  without  his  consent,  waives  the  objection  to  the  juris- 
diction of  the  latter  Court.  If  the  plaintiff  takes  any  other 
action  in  the  United  States  Court  than  to  move  to  remand, 
he,  also,  waives  his  right  to  object  to  its  jurisdiction.  Both 
of  them  are  thereafter  estopped  to  question  the  propriety  of 
the  District  Courts  proceeding  with  the  case.^ 

*  Lincoln  County  vs.  Luning,  133  l'.  S.  529. 
» Clark  vs.  Bever,  139  U.  S.  102. 

*  Western  Ix)an  &  Savings  Co.  vs.  Butte  &  Boston  Consolidated  Min- 
ing Co.,  210  V.  S.  36S. 

» In  re  Moore,  209  U.  S.  490. 
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329.    Kight  of  Removal  as  Affected  by  Assignment 

Provisions. — ^Prior  to  1887  the  provision  that  an  assignee  of 
a  chose  in  action  could  not  sue  in  the  Federal  Court  unless  the 
original  contracting  party  to  whose  rights  he  1^  succeeded 
could  have  there  sued^  had  no  application  to  oases  originally 
brought  in  a  State  Court  and  which  the  defendant  sought 
to  remove  to  the  Federal.  Such  cases  were  not  within 
the  mischief  against  which  tlie  assignment  provision  was 
directed.  It  was  the  defendant  who  exercised  the  right  of 
removal.  He,  of  course^  had  nothing  to  do  with  any  collu- 
sive transfer  of  the  contract  to  the  person  who  was  seek- 
ing to  hold  him  liable.  It  might  be  that  the  assignment 
had  actually  been  made  for  the  purpose  of  putting  the  claim 
in  the  name  of  one  who  would  have  local  bias  in  his  favor. 
Whether  it  had  been  or  not,  the  defendant  would  be  quite  as 
likely  to  suffer  from  State  or  sectional  prejudice  as  he  would^ 
had  the  contract  originally  been  made  with  the  assignee. 

All  the  earlier  decisions  distinctly  recognize  that  if  "A,"  a 
citizen  of  New  York,  contracted  with  "B",  a  citizen  of  the 
same  State,  and  "A"  assigned  his  rights  to  "C",  a  citizen  of 
'  Pennsylvania,  and  "C^  sued  "B"  in  the  Courts  of  Pennsyl- 
vania, "B"  could  remove  the  case  to  the  Circuit  Court  of  the 
United  States  for  that  district  of  Pennsylvania  in  which  the 
suit  was  brought  But  the  Act  of  1888  laid  down  a  new 
rule.  It  provided  that  no  case  could  be  removed  unless  it 
w^s  a  case  which  originaUy  could  have  been  brought  in  the 
Court  of  the  United  States  to  which  removal  was  sought.  It 
is  clear  that  "C"  could  not  have  sued  "B''  in  the  Federal 
Court.     It  follows  that  such  a  case  cannot  now  be  removed. 

A  Colorado  corporation  had  certain  claims  of  large  amount 
against  another  Colorado  corporation.  It  assigned  those 
claims  to  a  citizen  of  New  York,  who  brought  suit  against 
the  defendant  corporation  in  one  of  the  State  Courts  of  New 
York.  The  defendant  sought  to  remove  the  case  into  the 
United  States  Circuit  Court  for  the  Eastern  District  of  New 
York.    It  was  held  that  it  could  not  do  so.^ 

*  Mexican  Nafl  R.  R.  Oo.  vs.  Davidson,  157  U.  S.  201. 
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330.  Actual  Plaintiff  May  Prevent  Removal  By  Mak- 
ing Jf'ictitiOllB  Assignment. — A  plaintiii;  may  so  arrange 

matters  as  to  make  it  impossible  for  a  defendant  to  remove  a 
case.  Two  Iowa  corporations  had  claims  against  a  citizen  of 
New  York.  They  transferred  thoee  claims  to  another  citizen 
of  New  York  under  an  agreement  by  which  he  was  to  exer- 
cise reasonable  diligence  to  enforce  them,  and  after  deducting 
all  costs  and  expenses  incurred  in  so  doing  he  was  to  hold  the 
amounts  collected  in  trust  for  the  use  aiid  benefit  of  the  par- 
ties owning  the  same.  He  brought  suit  in  an  Iowa  State 
Court.  The  defendant  attempted,  under  an  earlier  statute, 
to  remove  the  case  into  the  United  States  Court,  ailing  that 
the  plaintiff  was  only  a  nominal  party  and  had  no  interest 
therein  whatever,  but  was  prosecuting  the  suit  for  the  sole 
and  exclusive  use  and  benefit  of  the  Iowa  corporations,  which 
employed  counsel  to  prosecute  it  and  were  directing  and  con- 
trolling it    The  Supreme  Court  said: — 

'*It  may,  perhaps,  be  a  good  defense  to  an  action  in  a 
State  court,  to  show  that  a  colorable  assignment  has 
been  made  to  deprive  the  I'nited  States  Court  of  juris- 
diction ;  but  *  *  *  it  would  be  a  defense  to  the  action, 
and  not  a  ground  of  removing  that  cause  into  the  Fed- " 
eral  Court." ^ 

331.  How  Plaintiff  May  Prevent  Removal  By  Join- 
ing as  a  Defendant  a  Resident  of  the  State. — ^A  much 

more  common  way,  however,  of  preventing  the  removal  c«f  a 
case  from  the  State  to  the  Federal  Courts  is  for  the  plaintiff 
to  join  in  one  action  the  non-resident  defendant  with  others 
who  are  residents.  This  has  become  not  unusual  in  n^li- 
gence  cases.  Where,  for  example,  someone  has  suffered  an 
injury  upon  a  railroad  operated  by  a  non-resident  corpora- 
tion, the  plaintiff  may  bring  suit  against  the  railroad,  unit- 
ing as  defendants  some  of  its  employees  who  happen  to  be 
citizens  of  the  State. 

A  woman  was  killed  bv  a  train  of  the  Alabama  Great 
Southern  Railway,  an  Alabama  corporation.     Her  adminis- 

*  Oakley  vs.  CJoodnow,  118  W  S.  43. 


CHAP.  XI.]  FBAUDULENT    JOINDEBS.  223 

trator,  a  citizen  of  Tennessee,  brought  suit  in  a  Court  of  the 
latter  State  against  the  Eailway  Company  and  against  two 
citizens  of  Tennessee,  respectively,  the  conductor  and  engi- 
neer of  the.  train.  In  his  complaint  he  charged  that  the 
accident  was  the  result  of  the  joint  negligence  of  all  the 
defendants.  The  Railway  Company  attempted  to  remove 
the  case  to  the  United  States  Court.  The  Supreme  Court 
held  that  the  right  to  remove  depended  upon  the  case  alleged 
by  the  complaint.  It  said:  "The  fact  that  by  answer  the 
defendant  may  show  that  the  liability  is  several  cannot 
change  the  character  of  the  case  made  by  the  plaintiff  in  his 
pleading  so  as  to  affect  the  right  of  removal."  The  Court 
added : — 

"It  is  to  be  remembered  that  we  are  not  now  dealing 
with  joinders,  which  are  shown  by  the  petition  for 
removal,  or  otherwise,  to  be  attempts  to  sue  in  the  State 
courts  with  a  view  to  defeat  Federal  jurisdiction.  In 
such  cases  entirely  different  questions  arise,  and  the 
Federal  courts  may  and  should  take  such  action  as  will 
defeat  attempts  to  wrongfully  deprive  parties  entitled 
to  sue  in  the  Federal  courts  of  the  protection  of  their 
rights  in  those  tribunals."  *  *  *  "In  good  faith,  so  far 
as  appears  in  the  record,  the  plaintiff  sought  the  deter- 
mination of  his  rights  in  the  State  court  by  the  filing 
of  a  declaration  in  which  he  alleged  a  joint  cause  of 
action.  Does  this  become  a  separable  controversy  within 
the  mean  of  the  act  of  Congress  because  the  plain- 
tiff has  misconceived  his  cause  of  action  and  had  no 
right   to  prosecute   the  defendants  jointly?" 

The  Court  thought  not.^ 

332.    Defendant  May  Show  Joinder  of  Resident  to  Be 

Fraudulent. — If  the  defendant  proves  that  the  joinder  is 
fraudulently  made  for  the  purpose  of  defeating  removal,  he 
can  remove. 

The  plaintiff  attempted  to  prevent  a  removal  by  joining 
as  co-defendants  with  the  principal  defendant  one  of  the 
latter's  employees,  a  citizen  of  plaintiff's  State.     Defendant 

*  Alabama  Great  Southern  Ry.  Co.  vs.  Thompson,  200  U.  S.  206. 
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filed  its  petition  for  removal  and  submitted  affidavits  tending 
to  show  that  the  employee  sued  had  no  possible  connection 
with,  the  matter  and  had  been  joined  for  the  mere  purpose 
of  preventing  a  removal.  The  State  Court  ordered  the 
removal.  In  the  Federal  Court  the  plaintiff  moved  to  remand 
and  filed  counter  affidavits.  The  Court  reached  the  conclu- 
sion that  the  joinder  was  fraudulent  and  denied  the  motion. 
The  Supreme  Court  affirmed  the  ruling  below.* 

It  is  necessary  in  such  cases  that  the  defendant  in  the  peti- 
tion for  removal  bhall  allege  facts  which,  if  true,  will  show 
the  joinder  to  have  been  fraudulent,^ 


333.  Filing  of  Petition  for  Removal  Does  Not  Waive 
Objection  to  Jurisdiction  of  State  Court. — Very  fre- 
quently a  non-resident  defendant  wishes  to  claim  that  he  has 
never  been  properly  served  with  process  in  the  State  Court. 
He  prefers  to  have  the  Federal  Court  determine  whelier  he 

has  or  has  not.  It  has  been  contended  that  when  he  comes 
into  the  State  Court  and  files  his  petition  for  removal  he 
thereby  waives  the  objection  that  he  has  not  been  properly 
summoned.  It  is,  however,  clearly  settled  that  no  such 
waiver  is  thereby  made.  He  can,'  and  frequently  does,  suc- 
cessfully assert  in  the  Federal  Court  his  claim  that  the 
State  Court  never  secured  any  jurisdiction  over  him.^ 

334.  How  a  Case  lilay  Be  Removed. — Section  29  of 

the  Judicial  Code  specifies  what  a  defendant,  who  wishes  to 
remove  one  of  the  more  ordinary  kind  of  removable  caaes,  on 
grounds  other  than  for  prejudice  or  local  influence,  shall  do. 
He  must  prepare  a  duly  verified  petition  setting  forth  facts 
which  entitle  him  to  remove  and  praying  the  State  Court  to 
direct  the  removal.  This  petition  should  contain  all  the  neces- 
sary jurisdictional  averments.  If  any  of  them  are  omitted, 
but  are  to  be  found  in  the  previous  record  of  the  case,  the 

*  VTecker  vs.  National  EnameUng  &  Stamping  Co.,  204  U.  S.  176. 

» C.  &  O.  Ry.  Co.  vs.  Cockrell,  232  U.  S.  146. 

» Wabash  Western  Ry.  Co.  vs.  Brow,  164  U.  S.  271. 
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omission  may  not  necessarily  be  fatal.  To  omit  any  of  them 
is,  however,  to  run  unnecessary  risk.  He  must  make  and  exe- 
cute a  bond  with  a  sufficient  surety  that  he  will  cause  a 
certified  copy  of  the  record  to  be  entered  in  the  United 
States  District  Court  within  thirty  days,  and  that  he  will 
pay  all  costs  if  the  District  Court  shall  hold  that  the  removal 
was  improperly  made.  Before  he  presents  this  petition  ami 
bond  to  the  State  Court  he  must  give  written  notice  to  the 
other  side  that  he  proposes  to  do  so. 

335.  Do. — ^Except  When  There  is  a  Separable  Con- 
troversy or  Prejudice  or  Local  Influence,  All  Defend- 
ants Must  Join  in  the  Petition  for  Removal — ^Unless 

there  is  a  separable  contrw^ersy  or  prejudice  or  local  influ- 
ence is  allied,  all  the  substantial  defendants  must  join  in 
the  petition  for  removal. 

Purely  nominal  or  fonnal  parties  need  not.  Parties  who 
are  sued,  but  who  are  not  served  with  process  are  not  defend- 
ants in  the  action.  It  suffices  if  all  who  are  summoned  join 
in  the  application. 

336.  Do. — ^For  Prejudice  or  Local  Influence. — The 

application  to  remove  a  case  on  the  ground  of  prejudice  or 
local  influence  is  made  not  to  the  State  Court,  but  to  the  Dis- 
trict Court  of  the  United  States,  although  it  is  not  a  bad  prac- 
tice to  file  in  the  State  Court  a  copy  of  the  petition  presented 
to  the  District  Court,  together  with  the  supporting  affidavits.* 
These  affidavits  should  set  forth  the  facts  which  tend  to  show 
the  existence  of  prejudice  or  local  influence  to  such  an  extent 
as  to  make  it  probable  that  the  defendant  seeking  to  remove 
will  not  be  able  to  obtain  justice  in  the  State  Court  or  in 
any  other  State  Court  to  which  he  would  have  the  right  to 
remove  the  case.  The  plaintiff  may  appear  in  the  District 
Court  and  file  rebutting  affidavits  or  the  Court  may  hear 
oral  testimony  in  support  of  the  petition  and  in  opposition 
thereto.    If  the  United  States  Court  decides  that  the  allega- 


'  Ronner  vs.  Melkle,  77  Fed.  485. 
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tions  of  the  petition  have  been  sustained^  it  orders  its  clerk 
to  certify  to  the  State  Court  the  order  of  removal,  together 
with  copies  of  the  petition,  bond  and  affidavit  The  State 
Court  is  thereby  advised  of  the  action  of  the  Federal  Court 
and  of  its  order  of  removal.  It  is  the  duty  of  the  former 
to  proceed  no  further  with  the  suit  and  to  direct  its  clerk 
to  make  a  full  and  complete  transcript  of  the  record  and 
certify  the  same  to  the  United  States  Court  for  trial.^ 

337.  Do.— A  Single  Defendant  Hay  Remove   on 
Ground  of  Prejudice  or  Local  Influence. — In  order  to 

remove  on  the  ground  of  prejudice  or  local  influence,  the 
defendant  seeking  such  removal  must  be  a  non-resident  of 
the  State  in  whose  Courts  the  suit  has  been  brought  On  the 
other  hand,  he  may  remove  upon  this  ground  without  his  co- 
defendants  uniting  in  the  petition  for  removal,  and  although 
there  may  be  no  separable  controversy.  The  proviso  follow- 
ing this  portion  of  the  section  makes  this  clear.  It  says: 
^'Provided,  that  if  it  further  appear  that  said  suit  can  be 
fullv  and  lustly  determined  as  to  the  other  defendants  in 
the  State  court,  without  being  affected  by  such  prejudice  or 
local  influence,  and  that  no  party  to  the  suit  will  be  preju- 
diced by  a  separation  of  the  parties,  said  District  Court  may 
direct  the  suit  to  be  remanded,  so  far  as  relates  to  such  other 
defendants,  to  the  State  court"  That  is  to  say,  a  single 
Don-resident  defendant  against  whom  prejudice  or  local 
influence  operates,  has  the  right  to  remove  the  case,  whether 
it  contains  a  separable  controversy  or  not.  When  it  gets 
over  into  the  United  States  Court,  if  it  then  be  made  to 
appear  that  there  is  a  separable  controversy  and  that  one  or 
more  of  those  separable  controversies  may  be  remanded  to 
the  State  Court  for  separate  trial  without  danger  of  injus- 
tice, such  order  will  be  made. 

338.  Do. — ^In  Cases  of  Removal  Because  of  Denial 

of  Civil  Rights. — In  cases  where  removal  is  sought  under 
» Southern  Railway  Co.  vs.  Allison,  190  U.  S.  326. 
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the  provisions  of  section  31  of  the  Judicial  Code,  the  petition 
lor  removal  may  be  filed  at  any  time  before  the  trial  or  final 
hearing.  It  should  be  filed  in  the  State  Court  and  need  not 
bo  accompanied  by  any  bond. 

339.  Do. — ^In  Ca.ses  Against  Persons  Acting  Under 

Revenue  Law. — These  petitions  must  be  filed  in  the  United 
States  Court  and  not  in  that  of  the  State.  They  may  be  filed 
at  any  time  before  the  trial  or  final  hearing.  These  last  words 
are  the  same  which  were  used  in  earlier  Bemoval  Acts.  Thev 
were  there  held  to  refer  to  the  final  trial.  It  follows  that 
if  there  has  been  a  mis-trial  the  petition  for  removal  if  filed 
before  the  new  trial  begins  will  be  filed  in  time.^ 

340.  Do. — State  Court  Must  in  First  Instance  Decide 
Whether  Upon  the  Record  the  Case  is  Removable. — 

The  State  Court  must  of  necessity  before  passing  the  order 
for  removal  determine  whether  upon  the  face  of  the  record 
the  case  is  removable,  assuming  the  verity  of  all  defendant's 
assertions  of  fact.  If  it  conclude  that  it  clearly  is  not,  the 
order  for  removal  should  be  refused  and  the  case  proceeded 
with.^  The  defendant  may,  however,  procure  a  transcript 
of  the  record  and  file  it  in  the  Federal  Court  In  this  way 
he  can  secure  a  decision  of  the  latter  on  the  question  of 
reraovabilitv.  If  such  decision  is  in  the  affirmative  he  mav 
have  further  proceedings  in  the  State  Court  enjoined.  It  is 
therefore  expedient  that  the  latter  direct  a  removal  imless 
it  is  clear  either  that  the  case  is  one,  the  removal  of  which 
is  not  authorized  by  law,  or  that  the  defendant  has  failed 
in  some  material  respect  to  do  all  that  the  law  requires  of  him 
to  entitle  him  to  remove. 

341.  Do. — State  Court  Need  Not  Permit  a  Removal 

on  Defective  Petition.— If  the  petition  is  defective  the 
State  Court  may  permit  it  to  be  amended/  but  will  doubt- 

*  Insurance  Co.  vs.  Dunn,  19  Wall.  214 ;  B.  &  O.  R.  R.  Co.  vs.  Bates, 
119  U.  S.  467. 

*  MadisonviUe  Trac.  Co.  vs.  St.  Bernard  Mining  Co.,  196  U.  S.  239. 

*  Roberts  vs.  Pacific  &  A.  Ry.  &  Nav.  Co.,  104  Fed.  577. 
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less  be  justified  in  refusiiig  to  order  the  removal  of  the  caae, 
if  leave  to  amend  is  not  sought,  even  although  it  may  think  it 
IKWsible  that  by  amendment  the  shortcoming  could  be  sup- 
plied. If  it  does  and  the  defendant  avails  himself  of  his  right 
to  file  the  transcript  of  record  in  the  Federal  Court  he  will 
take  nothing  by  it ;  as  his  petition  for  removal  is  insufficient^ 
the  latter  Court  acquires  no  jurisdiction.  It  obviously  cannot 
pennt  any  amendment  of  the  removal  petition,  because  neith^ 
that  nor  any  other  part  of  the  record  is  properly  before  it. 
On  the  other  hand,  if  the  State  Court  actually  directs  the 
removal,  although  it  might  properly  have  declined  to  do  so, 
the  case  comes  into  the  District  Court,  and  the  latter  must 
pass  upon  the  sufficiency  of  the  proceeding  by  which  the 
transfer  was  affected. 

342.    When  and  How  Far  the  Petition  for  Removal  is 

Amendable. — ^Whether  the  District  Court  may  permit  an 
amendment  of  a  petition  for  removal  at  all  has  been  doubted. 
It  now  seems  settled  that  it  mav.  There  is  still  room  for 
difference  of  opinion  as  to  the  circumstances  under  which 
the  right  may  be  exercised,  and  as  to  how  far  the  amend- 
ment may  go. 

The  allegation  of  a  petition  for  removal  was  that  the  "plain- 
tiff is  a  citizen  of  Missouri  and  the  defendants  are  citizens 
of  the  State  of  New  York."  No  question  was  made  by  any 
cf  the  parties  either  in  the  Court  below  or  in  the  Supremo 
Court  as  to  the  propriety  of  a  removal.  The  latter  of  its 
own  motion,  nevertheless,  held  that  as  the  petition  for 
removal  did  not  allege  the  citizenship  of  the  parties  except  at 
the  date  when  it  was  filed,  and  as  it  was  not  shown  elsewhere 
in  the  record  that  the  defendants  were,  at  the  commencement 
of  the  action,  citizens  of  a  State  other  than  the  one  of  which 
the  plaintiff  was  at  that  date  a  citizen,  the  Circuit  Court 
had  no  jurisdiction.  The  Supreme  Court  refused  to  pass 
upon  the  merits  of  the  appeal,  and  reversed  the  judgment 
and  remanded  the  case  to  the  Circuit  Court  with  directions 
to  send  it  back  to  the  State  Court ^ 

» Stevens  vs.  Nichols,  130  F.  R.  230. 
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The  history  of  a  subsequent  case  was  as  follows: —  Ou 
August  24,  1899,  plaintiff  commenced  suit  in  the  District 
Court  of  Salt  Lake  County,  Utah.  On  September  2,  1899, 
the  defendant  filed  a  petition  and  bond  for  removal  to  the 
Circuit  Court  of  the  United  States  for  the  District  of  Utah. 
That  petition  alleged  "that  the  controversy  in  said  suit  is 
between  citizens  of  different  States,  and  that  your  petitioner, 
the  defendant  in  the  above  entitled  suit,  was  at  the  time 
of  the  commencement  of  the  suit  and  still  is  a  resident  and 
citizen  of  the  City  of  Denver,  in  the  State  of  Colorado.^' 
On  December  30,  1899,  the  plaintiffs  moved  to  remand  on 
the  ground  that  the  diverse  citizenship  of  the  parties  at  the 
time  of  the  commencement  of  the  suit  and  at  the  time  of 
its  removal  from  the  jurisdiction  of  the  State  Court  did 
not  appear  upon  the  record.  On  January  2,  1900,  the 
defendant  gave  notice  of  a  motion  to  amend  its  petition 
for  removal  by  adding  this  allegation: —  "That  the  plain- 
tiffs, and  each  of  them,  were,  at  the  time  of  the  conmaence- 
ment  of  this  suit,  and  still  are,  citizens  and  residents  of 
the  City  of  Salt  Lake  and  State  of  Utah."  The  Supreme 
Court  held  that  the  amendment  could  be  made,  it  having 
been  offered  before  any  action  had  been  had  in  the  Federal 
Court  on  the  merits  of  the  case.  Upon  the  actual  facts  the 
appellee  was  entitled  to  remove,  and  nothing  to  prejudice 
the  rights  of  the  plaintiff  had  been  done  before  the  petition 
for  removal  was  perfected.^ 

Xe\'ertheles8,  it  is  exceedingly  important  for  the  defendant 
to  make  sure  that  his  petition  as  first  filed  is  right  and  needs 
no  amending.  A  plaintiff  may  notice  a  defect  in  the  petition 
and  say  nothing  about  it.  He  may  let  the  case  be  tried  on 
its  merits.  If  the  judgment  is  against  him  he  may  even  then 
secure  its  reversal  and  a  remanding  of  the  case  to  the  State 
Court.  This  danger  is  perhaps  not  so  great  as  it  once  was. 
Prior  to  1904,  when  the  Kinney  vs.  Columbia  Savings  and 
Loan  Association,  above  referred  to,  was  decided,  the 
Supreme  Court,  without  looking  into  the  merits,  had  fre- 

'  Kinney  vs.  Columbia  Svgs.  &  Loan  Asso.,  191  U.  S.  78. 
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quently  revereed  judgments  below  and  sent  cases  back 
with  instructions  to  remand  to  the  State  Courta  All  that 
the  Kinney  case  decided  was  that  when  leave  to  amend  is 
asked  before  any  action  has  been  taken  on  the  merits  it  may 
be  granted. 

343.  Determination  of  All  Disputed  Questions  of 
Fact  as  to  the  Right  to  Remove  is  With  the  Federal 

Court. — The  State  Court  is  bound  to  accept  as  true  the  aver- 
ments of  fact  contained  in  the  petition  for  removal.  If  the 
plaintiff  would  dispute  them  he  must  do  so  in  the  Federal 
and  not  in  State  Court.  ^ 

344.  Defendant  Hay  Remove  Without  Consent  of 

State  Court. — A  defendant,  who  has  been  improperly  denied 
the  removal  for  which  he  has  asked,  need  not  await  a 
judgment  or  decree  against  him.  He  may  file  a  transcript 
of  the  record  in  the  proper  United  States  District  Court  and 
may  then  ask  it  to  enjoin  further  proceedings  in  the  State 
tribunal. 

Section  39  of  the  Judicial  Code  makes  elaborate  provision 
to  insure  that  a  defendant  who  is  entitled  to  remove  his  case 
shall  not  be  prevented  from  so  doing.  The  clerk  of  a  State 
Court  who  will  not,  upon  tender  of  proper  fees,  make  out  a 
transcript  of  the  record,  commits  an  offense  against  the 
United  States,  and  upon  conviction  may  be  fined  not  more 
than  $1,000  or  imprisoned  not  more  than  a  year,  or  both. 
The  District  Court  to  which  the  case  is  removable  is  empow- 
ered to  issue  a  writ  of  certiorari  to  the  State  Court  command- 
ing the  latter  to  make  a  return  of  the  record. 

By  section  35,  if  the  clerk  refuses  or  neglects,  upon  pay- 
ment or  tender  of  the  legal  fees,  to  furnish  the  transcript, 
the  United  States  District  Court  may  direct  such  record  to 
be  supplied  by  affidavit  or  otherwise,  as  the  circumstances 
of  the  case  may  require  and  allow. 

'  C.  &  O.  Ry.  Co.  vs.  CockreU,  232  U.  S.  146. 
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345.  Federal  Oonrt  May  Enjoin  Plaintiff  From  Pro- 
ceeding in  State  Court. — When  a  defendant  has  presented 

his  petition  for  removal  and  the  State  Court  has  improperly 
refused  it  and  he  has  caused  a  transcript  of  the  record  to  be 
filed  in  the  Federal  Court,  the  latter  will  at  his  request  enjoin 
the  plaintiff  from  further  prosecuting  his  action  in  the 
former.^ 

346.  When  Petition  for  Removal  Must  Be  Filed.— 

In  all  cases  covered  by  section  28^  except  those  in  which  the 
removal  is  asked  for  on  the  ground  of  prejudice  or  local 
influence,  the  defendant  must  make  and  file  his  petition  for 
removal  in  the  State  Court  at  or  before  he  is  required  by  the 
laws  of  the  State  or  the  rules  of  the  Court  in  which  sudi 
suit  is  brought  to  answer  or  plead  to  the  declaration  or  com- 
plaint of  the  plaintiff. 

347.  Required  to  Answer  or  to  Plead  Means  Earliest 
Time  Defendant  is  Required  to  Make  Any  Kind  of  Plea 

or  Answer. — Under  the  rules  of  practice  prevailing  in  most 
of  the  States,  a  defendant  if  he  wishes  to  plead  limitations 
or  in  abatement  must  do  so  at  a  somewhat  earlier  period 
than  that  at  which  he  is  required  to  plead  to  the  merits.  A 
Maryland  corporation  was  sued  in  a  West  Virginia  Court 
by  a  citizen  of  that  State.  If  it  had  desired  to  plead  to 
the  jurisdiction  or  in  abatement  it  would  have  had  to  do 
so  at  the  April  rule  day.  After  that  date,  but  while  it  still 
might  plead  to  the  merits,  it  filed  its  petition  for  removal. 
The  Supreme  Court  held  that  under  the  language  of  the 
Statute  the  petition  for  removal  must  be  filed  at  or  before 
the  time  the  defendant  is  required  to  make  any  defense  what- 
ever in  the  State  Court,  so  that  if  the  case  be  removed,  the 
validity  of  any  or  all  defenses  may  be  tried  and  determined 
in*  the  Federal  tribunal.  It  followed  that  the  defendant's 
petition  had  not  been  filed  in  time.^ 

^  MadiflonvUle  Traction  Co.  vs.  Saint  Bernard  Mining  Co.,  196  U.  S. 
239;  Donovan  vs.  Wells,  Fargo  &  Co.,  160  Fed.  36S. 
» Martin  vs.  B.  &  O.  R.  R.  Co.,  151  U.  S.  684. 


232  S£MovAL.  [chap.  XI. 


348.  Time  in  Which  Removal  Must  Be  Sought  Does 
Not  Begin  to  Run  Until  Suit  Becomes  for  the  First  Time 

Removable. — A  plaintiff  may  in  his  declaration  claim  a 
Slim  not  exceeding  $3,000.  He  may  bring  his  action  against 
two  defendants,  only  one  of  whom  is  a  citizen  of  another 
State.  He  may  not  base  his  claim  to  recover  upon  any  Federal 
right  Later,  and  after  the  time  at  which  the  defendant 
is  required  to  plead^  and  after  the  non-resident  defendant  has 
in  fact  pleaded,  plaintiff  may  amend  by  increasing  his  claim 
for  damages  to  upwards  of  $3,000,  by  discontinuing  as  to 
the  resident  defendant,  or  by  setting  up  a  Federal  right.  If 
the  declaration  or  bill  had  originally  been  framed  in  its 
amended  form  the  non-resident  defendant  would  have  been 
entitled  to  remove  the  case  to  the  Federal  Court  As  it  was 
in  fact  first  drawn,  the  case  made  was  a  non-removable  one. 
Does  the  defendant  lose  his  right  to  have  the  case  sent  to  the 
Federal  Court,  because  he  did  not  ask  to  have  it  removed 
before  the  time  at  which  he  was  required  to  plead  to  or 
answer  the  original  declaration  or  complaint  ?  If  he  does,  a 
plaintiff  has  always  at  his  command  an  easy  way  of  pre- 
venting the  possibility  of  removal.  The  Supreme  Court,  in 
accordance  with  obvious  justice  and  common  sense,  has  held 
that  a  defendant's  petition  for  removal  is  filed  in  time  if  it 
be  filed  so  soon  as  the  cause  assumes  a  removable  form.^ 

349.  When  Petition  to  Remove' on  Oronnd  of  Preju- 
dice or  Local  Influence  Must  Be  Filed. — Section  29  says 

that  the  petition  to  remove  on  the  ground  of  prejudice  and 
local  influence  may  be  filed  at  any  time  before  trial.  The 
defendant  therefore  may  ask  for  a  removal  on  this  groimd 
at  a  later  date  than  he  could  on  others.  He  must,  however, 
make  the  application,  as  the  statute  directs,  before  trial,  and 
that  means  before  the  first  trial  of  the  cause.  He  cannot 
apply  for  a  removal  after  the  case  has  been  once  tried, 
although  the  verdict  and  judgment  has  been  set  aside  or 
even  though  the  jury  failed  to  arrive  at  a  verdict  at  all.* 

*  Powers  vs.  Chesapeake  &  Ohio  R.  Co.,  169  U.  S.  92. 
» Fisk  vs.  IlenaHe,  142  V.  S.  459. 
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350.  Right  to  Object  That  Petition  for  Removal  was 
Not  Made  in  Time  May  Be  Waived. — It  is,  however, 

clearly  settled  law  that  the  time  of  the  removal  is  not  a 

« 

jurisdictional  matter  in  the  sense  that  the  parties  cannot 
waive  it.  They  do  waive  the  right  to  object  to  the  removal 
on  that  ground  if  they  go  to  trial  in  the  Federal  Court  with- 
out raising  the  objection. 

In  the  case  of  Martin  vs.  B.  &  0.  R.  R.  Co.,^  the  Court 
held  that  the  State  Court  could  have  refused  to  order  the 
removal,  and  that,  after  it  had  done  so,  a  motion  to  remand 
promptly  made  in  the  Federal  Court  would  have  been 
granted.  Nevertheless,  it  went  on  to  say,  that  no  objection  to 
the  removal  had  been  made  in  the  State  Court  and  no  motion 
to  remand  in  the  Federal.    It  then  added : — 

"The  time  of  filing  a  petition  for  the  removal  of  a 
case  from  a  State  court  into  the  Circuit  court  of  the 
United  States  for  trial  is  not  a  fact  in  its  nature  essen- 
tial to  the  jurisdiction  of  the  national  court  under  the 
Constitution  of  the  United  States,  like  the  fundamental 
condition  of  a  controversy  between  citizens  of  different 
States.''  *  *  *  It  "is  more  analogous  to  the  direction  that 
a  civil  suit  within  the  original  jurisdiction  of  the  Circuit 
Court  of  the  United  States  shall  be  brought  in  a  certain 
district,  a  non-compliance  with  which  is  waived  by  a 
defendant  who  does  not  seasonably  object  that  the  suit 
is  brought  in  the  wrong  district," 

It  was  held  that  by  proceeding  to  the  trial  of  the  case  the 
plaintiff  had  waived  the  objection. 

351.  No  Appeal  From  Order  of  District  Court 
Remanding  Case  to  State  Court. — By  section  28  of  the 

Judicial  Code  it  is  provided  that  if  the  District  Court  shall 
decide  that  a  cause  has  been  improperly  removed  into  it  from 
the  State  Court,  and  order  the  same  to  be  remanded,  such 
remand  shall  be  immediatelv  carried  into  execution  and  no 
appeal  or  writ  of  error  from  the  remanding  decision  shall  be 
allowed. 


lit 
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CHAPTER  Xn. 

^iNCILLARY  JURISDICTION  OF  THE  FEDERAL 

COURTS. 

352.  Ancillary  Jurisdiction. — The  principal  heads  of 

the  original  jurisdiction  of  the  District  Courts,  whether 
exclusive  or  concurrent,  have  been  enumerated.  Many  of 
them  have  been  discussed  in  some  detail.  Something  has 
been  said  about  the  jurisdiction  which  may  be  acquired  by 
removal  of  cases  from  State  tribunals. 

All  the  jurisdiction  of  the  Federal  Courts  thus  far  dis- 
cussed depends  either  upon  the  character  of  the  parties  or 
upon  the  kind  of  questions  in  controversy.  They  exercise, 
however,  another  jurisdiction,  usually  referred  to  as  ancil- 
lary or  dependent 

In  spite  of  the  terras  of  the  statutes,  and  of  all  that  has 
teen  said  as  to  the  limited  jurisdiction  of  the  United  States 
Courts,  there  are  cases  in  which  they  can  properly  decree 
the  payment  of  a  debt,  perhaps  of  a  few  cents,  due  by  a 
Maryland  citizen  to  another  citizen  of  that  Stata 

353.  Do. — ^IlluBtrations — Creditor's  Bills. — ^For  exam- 
ple— A  corporation  of  Maryland,  with  its  principal  office  in 

Baltimore  City,  was  indebted  in  a  sum  of  much  more  than  a 
hundred  thousand  dollars  to  a  citizen  of  New  York.  It  was 
insolvent.  The  citizen  of  New  York,  in  the  United  States 
Court  for  the  Maryland  District,  filed  a  creditor's  bill  against 
it.  He  prayed  that  receivers  be  appointed  for  its  property 
and  that  the  latter  should  be  reduced  to  money  and  di\4ded 
among  its  creditors.  The  corporation  appeared,  admitted  the 
allegations  of  the  bill  and  consented  to  the  passage  of  the 
decree  asked  for.  It  thus  waived  its  right  to  insist  that  plain- 
tiff must  first  secure  a  judgment  at  law.^     Receivers  were 

*  Hollins  vs.  Brierfleld  Coal  &  Iron  Co.,  150  U.  S.  371. 


CHAP.  XII.]  POSSESSION  OF  THE  BES.  235 

accordingly  appointed.  The  Court  through  them  took  posses- 
sion of  the  corporate  property.  Ultimately  all  the  assets  were 
sold  under  the  order  of  the  Court  Notice  was  given  to  all 
creditors  to  come  in  and  file  their  claims.  They  did  so,  many 
of  them  being  Maryland  individuals,  firms  or  corporations, 
their  claims  varying  in  amount  from  a  dollar  or  two  to  many 
thousands.  Had  any  of  these  claims  been  disputed,  the  ques- 
tion as  to  whether  they  were  or  were  not  owing  and  what  was 
their  amount  could  and  doubtless  would  have  been  tried  out  in ' 
the  Court  sitting  in  equity.  In  point  of  fact  no  such  con- 
troversies arose,  but  by  the  auditor's  report  stated  in  the 
course  of  the  proceedings,  various  sums  were  decreed  to  be 
paid  to  the  Maryland  creditors.  As  to  these  claims  there 
was  not  any  diverse  citizenship.  No  Federal  question  of  any 
kind  was  involved.  Very  many  of  the  creditors  were  claim- 
ants of  sums  less  than  $2,000,  the  amount  then  required  to 
give  jurisdiction  to  the  Federal  Courts  over  original  suits. 


354.    Ancillary  Jurisdiction  Dependent  Upon  the 

Possession  of  the  Res. — Upon  what  did  the  jurisdiction  of 
the  Court  to  pass  upon  these  claims  and  to  allow  them,  rest  ? 
Briefly,  upon  the  fact  that  it  had  in  its  possession  the  prop- 
erty of  the  defendant,  and  was  required  to  dispose  of  that 
property  in  accordance  with  equity  and  good  conscience.  It 
is  a  well  settled  principle  of  law  that  so  long  as  one  Court 
has  possession  of  property,  no  other  Court  of  co-ordinate 
jurisdiction  can  exercise  control  over  it.  The  Federal  Courts 
have  been  unusually  careful  to  observe  this  rule  in  their 
relations  with  the  State  Courts  and  to  insist  that  the  State 
Courts  in  turn  shall  observe  it  with  respect  to  them.  It  makes 
very  little  difference  whether  custody  was  rightfully  or 
wrongfully  taken;  in  any  case  the  redress  must  be  sought 
from  the  custodian  Court  itself  or  upon  appeal  from  such 
appellate  tribunal  as  has  the  right  to  review  its  proceedings 
It  follows  as  an  almost  necessary  consequence  that  those  per- 
sons who  cannot  seek  redress  anywhere  but  in  a  particular 
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Court,  shall  have  the  right  there  to  demand  it^  no  matter 
what  their  citizenship,  or  how  small,  from  a  pecuniary  stand- 
point their  interest  in  the  litigation. 

355.    Do. — ^niustrative  Cases — ^Freeman  vs.  Howe. — 

There  have  been  some  interesting  applications  of  this  doc- 
trine. 

A  citizen  of  New  Hampshire  had  a  pecuniary  claim  against 
a  Massachusetts  corporation.  He  instituted  suit  in  the 
United  States  Circuit  Court  for  the  District  of  Massachu- 
setts, and,  as  was  permitted  under  the  State  practice,  took 
out  an  attachment  Under  this  attachment  a  large  quantity 
of  property  belonging  to  the  defendant  corporation  was  seized 
by  the  Marshal.  It  was  subject  to  the  lien  of  a  mortgage 
given  to  certain  citizens  of  Massachusetts  as  trustees  for 
bondholders.  These  trustees  sued  out  in  the  State  Court  a 
writ  of  replevin.  The  Supreme  Judicial  Court  of  Massachu- 
setts held  that  the  property  was  properly  taken  under  the 
writ.  On  writ  of  error  from  the  Supreme  Court  of  the 
United  States,  this  decision  was  reversed.  The  Court  dis- 
tinctly held  that,  although  the  writ  of  attachment  author- 
ized the  Marshal  to  seize  nothing  but  property  of  the  defend- 
ant corporation,  yet,  as  he  had  actually  seized  this  other 
property  under  the  writ,  it  was  in  the  custody  of  the  United 
States  Court.  ^  The  Supreme  Court  said  the  Massachusetts 
Court  was  in  error  in  supposing  that  the  plaintiffs  in  the 
replevin  suit,  being  citizens  of  Massachusetts,  as  was  the 
Marshal,  were  remediless  in  the  Federal  Courts.  It  pointed 
out  that  the  "principle  is,  that  a  bill  filed  on  the  equity  side 
of  the  court  to  restrain  or  regulate  judgments  or  suits  at  law 
in  the  same  court,  and  thereby  preventing  injustice,  or  an 
inequitable  advantage  under  mesne  or  final  process,  is  not  an 
original  suit,  but  ancillary  and  dependent,  supplementary 
merely  to  the  original  suit,  out  of  which  it  had  arisen,  and  is 
mantained  without  reference  to  the  citizenship  or  residence 
of  the  parties." 

*  Freeman  vs.  Howe,  24  How.  450. 
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356.  Do. — Buck  vs.  Colbath. — There  are,  of  course, 
limitations  upon  this  doctrina  In  Buck  vs.  Colbath,^  suit 
was  brought  by  a  citizen  of  Minnesota  against  another  citizen 
of  that  State  for  trespass  d.b.  a.  The  defendant  pleaded  that 
he  was  Marshal  of  the  United  States  for  the  District  of  Min- 
nesota and  that  he  took  the  goods  under  a  writ  of  attachment 
against  certain  parties  other  than  the  plaintiff  in  the  suit 
against  him.  He  did  not  aver  in  his  plea  that  they  were  the 
goods  of  the  defendant  to  the  writ  of  attachment  At  the 
trial  the  plaintiff  made  proof  of  his  ownership.  The  defend- 
ant relied  solely  on  the  fact  that  he  was  Marshal  and  held 
the  goods  under  the  writ  in  the  attachment  suit.  The 
Supreme  Court  said : 

**It  is  only  while  the  property  is  in  possession  of  the 
court,  either  actually  or  constructively,  that  the  court 
is  bound,  or  professes  to  protect  that  possession  from  the 
process  of  other  courts.  Whenever  the  litigation  is 
ended,  or  the  possession  of  the  officer  or  court  is  dis- 
charged, other  courts  are  at  liberty  to  deal  with  it 
according  to  the  rights  of  the  parties  before  them, 
whether  those  rights  require  them  to  take  possession 
of  the  property  or  not  The  effect  to  be  given  in  such 
cases  to  the  adjudications  of  the  court  first  possessed 
of  the  property,  depends  upon  principles  familiar  to 
the  law;  but  no  contest  arises  about  the  mere  posses- 
sion, and  no  conflict  but  such  as  mav  be  decided  without 
unseemly  and  discreditable  collisions."  *  *  *  "It  is 
obvious  that  the  action  of  trespass  against  the  marshal 
in  the  case  before  us^  does  not  interfere  with  the  prin- 
ciple thus  laid  down  and  limited."  *  *  *  "Property  may 
be  seized  by  an  officer  of  the  court  under  a  variety  of 
writs,  orders,  or  processes  of  the  court  For  our  pres- 
ent purpose^  these  may  be  divided  into  two  classes. 
First,  those  in  which  the  process  or  order  of  the  court 
describes  the  property  to  be  seized,  and  which  contain 
a  direct  command  to  the  officer  to  take  possession  of 
that  particular  property."  *  *  *  "Second,  those  in  which 
the  officer  is  directed  to  levy  the  process  upon  property 
of  one  of  the  parties  to  the  litigation,  sufficient  to  satisfy 
the  demand  against  him,  without  describing  any  specific 
property  to  be  thus  taken."  *  *  *  "In  the  first  class  he 

*3  Wan.  341. 
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has  no  discretion  to  use,  no  judgment  to  exercise,  no 
duty  to  perform  but  to  seize  the  property  described. 
It  follows  from  this,  as  a  rule  of  law  of  universal  appli- 
cation, that  if  the  court  issuing  the  process  had  juris- 
diction in  the  case  before  it  to  issue  that  process,  and 
it  was  a  valid  process  when  placed  in  the  officers  hands, 
and  that,  in  the  execution  of  such  process,  he  kept  him- 
self strictly  within  the  mandatory  clause  of  the  process, 
then  such  writ  or  process  is  a  complete  protection  to 
him,  not  only  in  the  court  which  issued  it,  but  in  all 
other  courts.     In  addition  to  this,  in  many  eases  the 
court  which  issued  the  process  will  interfere  directly 
to  protect  its  officers  from  'being  harassed  or  interfered 
with  by  any  person,  whether  a  party  to  the  litigation 
or  not."  *  *  *  "In  the  other  class  of  writs  to  which  we 
have  referred,  the  officer  has  a  very  large  and  important 
field  for  the  exercise  of  his  judgment  and  discretion- 
First,  in  ascertaining  that  the  property  on  which  he 
proposed  to  levy,  is  the  property  of  the  person  against 
whom  the  writ  is  directed ;  secondly,  that  it  is  property 
which,  by  law,  is  subject  to  be  taken  under  the  writ; 
and  thirdly,  as  to  the  quantity  of  such  property  neces- 
sary to  be  seized  in  the  case  in  hand.    In  all  these  par- 
ticulars he  is  bound  to  exercise  his  own  judgment,  and 
is  l^ally  responsible  to  any  person  for  the  consequences 
of  any  error  or  mistake  in  its  exercise  to  his  prejudice." 
*  *  *  "The  Court  can  afford  him  no  protection  against 
the  parties  so  injured;  for  the  court  is  in  no  wise 
responsible  for  the  manner  in  which  he  exercises  that 
discretion  which  the  law  reposes  in  him,  and  in  no  one 
else.'' 

It  was  held  that  the  Marshal  was  liable.  It  will  be 
noticed,  however,  that  there  was  no  attempt  by  State  Court 
process  to  take  the  property  seized  out  of  his  hands. 

357.  Do. — Jurisdiction  in  Original  Suits  Extends  to 
Ancillary  and  Supplementary  Proceedings. — The  doc- 
trine in  Freeman  vs.  Ilowe,  as  limited  by  Buck  vs.  Colbath, 
has  been  consistently  adhered  to.  Thus,  where  a  railroad 
property  was  in  the  possession  of  a  receiver  of  the  United 
States  Circuit  Court  for  the  District  of  Wisconsin,  it  was 
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held  that  any  litigation  for  the  possession  of  the  property 
must  take  place  in  that  Court,  no  matter  what  the  citizenship 
of  the  parties  might  be.  There  it  was  sought  to  test  the 
question  as  to  the  right  of  possession  by  what  was  called  a 
supplemental  bill.  It  was  said  that  it  was  brought  in  viola- 
tion of  the  rules  of  equity  pleading;  that  the  subject  matter 
and  the  new  parties  made  by  it  were  not  such  as  could  prop- 
erly be  brought  before  the  Court  by  that  class  of  bills.  The 
Supreme  Court  said : 

"But  we  think  that  the  question  is  not  whether  the 
proceeding  is  supplemental  and  ancillary'  or  is  inde- 
pendent and  original,  in  the  sense  of  the  rules  of  equity 
pleading;  but  whether  it  is  supplemental  and  ancillary 
or  is  to  be  considered  entirely  new  and  original,  in  the 
sense  which  this  court  has  sanctioned  with  reference 
to  the  line  which  divides  the  jurisdiction  of  the  Federal 
courts  from  that  of  the  State  Courts.  No  one,  for 
instance,  would  heistate  to  say  that,  according  to  English 
chancery  practice,  a  bill  to  enjoin  a  judgment  at  law,  is 
an  original  bill  in  the  chancery  sense  of  the  word.  Yet 
this  court  has  decided  many  times,  that  when  a  bill  is 
filed  in  the  Circuit  Court,  to  enjoin  a  judgment  of  that 
court,  it  is  not  to  be  considered  as  an  original  bill,  but 
as  a  continuation  of  the  proceeding  at  law;  so  much  so, 
that  the  court  will  proceed  in  the  injunction  suit  with- 
out actual  service  of  subpoena  on  the  defendant,  and 
though  he  be  a  citizen  of  another  State,  if  he  were  a 
party  to  the  judgment  at  law.  The  case  before  us  is 
analogous.  An  unjust  advantage  has  been  obtained  by 
one  party  over  another  by  a  pen^ersion  and  abuse  of  the 
orders  of  the  court."^ 

The  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  Illinois  had  taken  possession  of  a  railroad  under 
p  bill  filed  to  foreclose  a  mortgage,  and  had  placed  it  in  the 
hands  of  a  receiver.  Subsequently  an  Illinois  creditor  sued 
out  an  attachment  in  the  State  Court  and  seized  some  of  its 
property,  whereupon  the  original  complainants  intervened 
and  applied  for  the  removal  of  the  case  to  the  Federal  Court. 

« Minnesota  Co.  vs.  St  Paul  Co.,  2  Wall.  632. 
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The  parties  entered  into  an  agreement  which  was  silent  as 
to  their  citizenship,  but  which  provided  for  the  removal  of 
the  proceedings  to  the  United  States  Court.  The  Supreme 
Court  held  that  the  removal  was  not  only  permissible,  but 
that  it  was  the  proper  thing  to  do.  The  jurisdiction  of  the 
Circuit  Court  of  the  United  States  did  not  "depend  on  the 
citizenship  of  the  parties,  but  on  the  subject-matter  of  the 
litigation.  That  was  in  the  actual  possession  of  that  Court 
when  the  State  Court  attempted  to  levy  its  writ  of  attach- 
ment on  the  property.  It  was  for  the  Court  having  such 
possession  to  determine  how  far  it  would  permit  any  other 
Court  to  interfere  with  that  possession."^ 

A  judgment  recovered  in  a  suit  brought  against  a  Federal 
receiver  for  a  transaction  growing  out  of  his  conduct  of  busi- 
ness, as  permitted  by  Act  of  Congress,'  cannot  be  enforced  by 
execution  upon  the  property  in  his  hands.  Satisfaction  of 
it  can  be  obtained  only  through  the  order  of  the  Court,  under 
whom  the  defendant  is  acting.* 

358.  Do. — ^Even  When  Possession  of  Res  Is  Irreg- 
ularly Acquired  Exclusive  Jurisdiction  May  Attach.— 

Citizens  of  States  other  than  Louisiana  obtained  from  the 
TJnited  States  Circuit  Court  for  the  District  of  Louisiana 
certain  writs  of  attachment  These  writs  were  sued  out  and 
issued  on  Sunday,  and  by  the  law  and  practice  in  Louisiana 
they  were  for  that  reason  invalid.  The  Marshal,  however, 
acted  under  them  and  seized  the  property,  such  seizure  also 
being  made  on  Sunday.  A  few  minutes  after  midnight — 
that  is,  ,on  the  following  Monday  morning, — a  citizen  of 
Louisiana  got  out  an  attachment  from  the  State  Court,  but 
the  sheriff  was  not  allowed  to  serve  it  by  the  Marshal  who 
held  possession  under  the  Sunday  attachments.  A  little  later 
on  Monday  morning  the  original  plaintiffs  sued  out  new 


» People's  Bank  vs.  Calhoun,  102  U.  S.  256. 

•  Sec.  290,  supra, 

*  Gableman  vs.  Peoria,  Etc.,  Ry.  Co.,  179  V.  S.  335. 
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writs  of  attachment  in  the  Federal  Court,  and  under  them  the 
Marshal  continued  to  hold  the  property.  Subsequently  the 
creditor  who  had  attempted  to  proceed  in  the  State  Court 
filed  his  petition  in  the  Federal,  and  asked  to  be  given  a 
preference  out  of  the  proceeds  of  the  goods  to  the  amount 
of  the  claim  for  which  he  had  attached.  The  Supreme  Court 
held  that  he  was  entitled  to  this  preference;  that  the  Marshal 
had  no  right  to  hold  the  property  under  the  Sunday  attach- 
ments ;  yet  as  they  were  not  absolutely  void  on  their  face,  and 
as  he  actually  held  it,  the  creditor  who  had  sought  the  aid  of 
the  State  Court  had  been  compelled  to  oome  into  the  Federal, 
but  that  the  latter  would  give  him  all  the  rights  that  he  would 
have  had,  if  the  Marshal  had  acted  properly.^ 

359.  Do. — Citizenship  of  Intervenors  Usually  Imma- 
terial.— Certain  non-resident  creditors  filed  a  creditors'  bill 

in  a  State  Court  of  Mississippi,  and  subsequently  removed  it 
to  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  that  State.  Afterwards  other  creditors  who  were 
citizens  of  Mississippi  inten^ened  in  the  case  and  were  ad- 
mitted as  parties  plainti£F.  It  was  objected  that,  as  there- 
after there  were  citizens  of  Mississippi  on  both  sides  of  the 
controversy,  the  Court  was  without  jurisdiction.  The  Supreme 
Court  answered :  "The  right  of  the  Court  to  proceed  to  decree 
between  the  appellants  and  the  new  parties  did  not  depend 
upon  difference  of  citizenship;  because,  the  bill  having  been 
filed  by  the  original  complainants  on  behalf  of  themselves 
and  all  other  creditors  choosing  to  come  in  and  share  the 
expenses  of  the  litigation,  the  court^  in  exercising  jurisdic- 
tion between  the  parties,  could  incidentally  decree  in  favor 
of  all  other  creditors  coming  in  under  the  bill."^ 

360.  Federal  Courts  of  Equity  Have  Exclusive  Jur- 
isdiction to  Enjoin  Enforcement  of  Federal  Judgments. 

— An  amusing  illustration  of  how  much  difference  it  may 

*  Gumbel  vs.  PltMn,  124  U.  S.  131. 

*  Stewart  vs.  Dnnham,  115  U.  S.  64. 
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make  whether  the  proceeding  is  in  essentials  an  original  one 
or  merely  ancillary  or  dependent,  is  aflForded  by  the  case  of 
Johnson  vs.  Christian.* 

In  that  case  the  bill  was  filed  to  release  certain  lands  from 
a  deed  of  trust  and  to  remove  a  doud  upon  the  title  gniiwing 
out  of  a  sale  and  deed.  On  April  16^  1888,  the  Supreme 
Cour  announced  that  on  looking  into  the  record  ^'we  can  find 
no  evidence  of  the  jurisdiction  of  the  Circuit  Court  The  bill 
commences  in  this  way:  ^The  complainants,  George  Chris- 
tian and  Jerry  Steuart,  citizens  of  the  County  of  Chicot  and 
State  of  Arkansas,  would  respectfully  represent,'  etc.  Joel 
Johnson  is  the  sole  defendant,  but  there  is  no  allegation  as 
to  his  citizenship^  nor  does  that  appear  anywheire  in  the 
record."  The  decree  below  in  favor  of  the  plaintiffs  was 
accordingly  reversed.  Thereupon  the  attention  of  the  Court 
was  called  to  the  fact  that  a  paragraph  of  the  bill  set  forth 
that  by  virtue  of  the  sale  which  it  was  sought  to  set  aside, 
the  defendant  had  instituted  a  suit  in  ejectment  on  the 
law  side  of  the  United  States  Court  for  the  District  of 
Arkansas,  and  ^'your  complainants,  not  being  admitted  to 
interpose  their  equitable  defense  to  the  same  he  did"  *  *  * 
"obtain  judgment  in  ejectment  against  them."  On  the  14th 
of  May  in  the  same  year  the  Supreme  Court  admitted  that 
it  had  overlooked  this  allegation ;  that  it  was  sufficient  to  give 
the  Circuit  Court  jurisdiction  of  the  case  without  any  aver- 
ment of  the  citizenship  of  the  parties;  the  suit  in  equity 
was  merely  an  incident  of,  and  ancillary  to,  the  ejectment 
suit,  and  no  other  Court  than  the  one  which  rendered  the 
judgment  in  ejectment  could  interfere  with  it  or  stay  process 
in  it  on  the  ground  set  forth  in  the  bill. 

In  the  case  of  Compton  vs.  Jesup,  the  whole  subject  was 
ably  reviewed  by  the  then  Judge  Taft,  speaking  for  the 
Circuit  Court  of  Appeals  for  the  Sixth  Circuit.* 

361.  Federal  Court  HapS  Jurisdiction  of  Suits  by  its 
Receivers  Irrespective  of  Citizenship  or  Amount  in 

Controversy. — The  Supreme  Court  of  the  United  States 

» 125  U.  S.  642. 

•  Compton  vs.  .Tesup,  68  Fed.  263. 
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has  recognized  a  logical  extension  of  this  doctrine  to  a  sub- 
ject of  great  practical  importance.  It  has  held  that  a  Circuit 
Court  of  the  United  States  has  jurisdiction,  in  a  general 
creditors'  suit  properly  pending  therein  for  the  collection, 
administration  and  distribution  of  the  assets  of  an  insolvent 
corporation,  to  hear  and  determine  an  ancillary  suit  insti- 
tuted in  the  same  Court  by  its  receivers,  in  acoordance  with 
its  order  against  debtors  of  such  corporation,  although  in  such 
suit  the  receiver  claims  the  right  to  recover  from  the  debtor 
a  sum  less  than  the  amount  required  by  Par.  1  of  Sec.  24  of 
the  Judicial  Code.    The  Supreme  Court  said : 

'4t  is  insisted  that  there  is  a  distinction  between  cases 
were  parties  are  brought  before  the  court  for  the  pur- 
pose of  the  payment  to  them  of  claims  they  may  hold 
against  the  estate,  and  cases  where  it  is  sought  to  recover 
of  them  claims  which  the  receiver  insists  they  owe  the 
estate ;  that  the  receiver  stands  in  the  shoes  of  the  com- 
pany, and  has  no  higher  rights  than  the  corporation,  and 
having  sued  for  less  than  the  jurisdictional  amounts, 
that  as  to  them  the  cases  must  be  dismissed.  This  posi- 
tion is  entirely  correct,  so  far  as  the  right  of  the  receiver 
to  recover  upon  the  merits  is  concerned ;  but  it  has  no 
bearing  whatever  upon  the  question  of  the  jurisdiction 
of  the  court  to  pass  upon  such  merits."  *  *  *  "In  this 
case,  however,  the  court  proceeds  upon  its  own  author- 
ity to  collect  the  assets  of  an  estate,  with  the  adminis- 
tration of  whic£  it  is  charged;  and,  if  the  receiver  in 
such  cases  appears  as  a  p^ty  to  the  suit,  it  is  only 
because  he  represents  the  court  in  its  inherent  power 
to  wind  up  the  estate  of  an  insolvent  corporation,  over 
which  it  has  by  an  original  bill  obtained  jurisdiction." 
*  *  *  "There  is  just  as  much  reason  for  questioning  the 
jurisdiction  of  the  court  in  this  case  upon  the  ground 
of  the  want  of  diverse  citizenship,  as  upon  the  ground 
that  the  requisite  amount  is  not  involved."^ 


362.  Injunctions  Against  Proceeding  in  State 
Courts — ^Federal  Courts  May  Not  Ordinarily  Enjoin 
Proceedings  in  State  Courts. — One  of  the  best  established 

heads  of  equity  jurisdiction  is  the  issue  of  injunctions  to  pro- 
» White  vs.  Ewlng.  159  U.  S.  36. 
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hibit  the  institution  or  prosecmtion  of  suits  at  law.  In  the 
Federal  Courts  of  Equity  that  jurisdiction,  so  far  as  it  relates 
to  suits  in  the  Federal  Courts,  remains  unimpaired,  but 
Congress,  having  in  view  the  dual  nature  of  our  Government, 
and  for  the  purpose  of  preventing  unseemly  conflicts  of  juris- 
diction between  State  and  Federal  Courts,  has  provided  tbut 
^'the  writ  of  injuncticm  shall  not  be  granted  by  any  court  of 
the  United  States  to  stay  proceedings  in  any  court  of  a  State 
except  in  cases  where  such  injunction  may  be  authorized  by 
any  law  relating  to  proceedings  in  bankruptcy.^ 

363.  Do.— Neither  State  Court  Nor  its  Suitors  May 

Be  Enjoined. — ^While  the  language  of  the  statute  simply  for- 
bids injunctions  to  stay  proceedings  in  the  State  Courts,  it 
means  that  such  writs  of  injunction  are  not  to  be  issued  to 
the  parties  to  those  proceedings,  and  not  merely  that  the 
Federal  Court  shall  not  enjoin  State  Courts.  The  method 
of  enjoining  proceedings  in  other  tribunals  has  always,  or 
nearly  always,  been  by  enjoining  the  parties  from  prosecut- 
ing, and  therefore  an  injimction  from  a  Federal  Court  to 
prohibit,  an  individual  from  instituting  or  prosecuting  a  suit 
in  a  State  Court  is  within  the  mischef  intended  to  be  guarded 
against  by  the  statute.^  With  the  exception  of  cases  in  bank- 
ruptcy, under  the  limited  liability  Acts  of  Congress  protect- 
ing vessel  owners,  or  in  which  an  injunction  is  necessary  for 
the  protection  of  its  own  lAiitors,  and  the  enforcement  of  its 
own  decrees,  a  Federal  Court  may  not  grant  a  writ  of  injunc- 
tion restraining  individuals  from  instituting  or  prosecuting 
suits  in  the  State  Courts. 

364.  Do. — ^Federal  Court  May  Enjoin  State  Court 
Proceedings  When  Necessary  to .  Enforce  its  Own 
Decrees  or  Judgments. — In  spite  of  this  sweeping  prohi- 
bition, it  has  been  decided  that  where  a  case  is  properly  pend- 
ing in  a  Court  of  the  United  States,  and  that  Court  has  pro- 
ceeded to  judgment  or  decree  therein,  it  may,  if  necessary  to 

*R.  S.,  sec.  720. 

*  Central  National  Bank  vs.  Stevens,  169  U.  S.  461. 
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give  effect  thereto,  enjoin  parties  from  instituting  or  prose- 
cuting actions  in  State  Courts. 

Thus,  a  replevin  proceeding  was  instituted  in  a^State  Court 
for  Cook  County,  III.,  a  replevin  bond  given  and  the  prop- 
erty seized.  The  plaintiffs,  who  under  the  then  existing 
statutes  had  the  right  to  remove,  filed  a  proper  petition  for 
the  removal  of  the  case  to  the  Circuit  Court  for  the  Northern 
District  of  Illinois.  The  defendants  opposed  the  removal 
and  the  State  Court  refused  to  order  it^  The  plaintiffs,  how- 
ever, as  they  were  authorized  by  law  to  do,  filed  a  transcript 
of  the  record  in  the  Circuit  Court  of  the  United  States  for 
the  District  of  Illinois.  That  Court  held  that  it  had  juris- 
diction, and  upon  appeal  to  the  Supreme  Court  of  the  United 
States  its  decree  was  affirmed.  Before  the  appeal  was  heaxd 
tlie  State  Court  had  gone  ahead  with  the  case,  which  it  held 
to  be  still  pending  before  it,  and  decided  in  favor  of  the 
defendants  and  ordered  a  return  to  them  of  the  property 
replevied.  Thia  order  was  not  obeyed.  Thereupon  the 
defendants  began  suit  on  the  replevin  bond. 

The  United  States  Circuit  Court  for  the  Northern  District 
of  Illinois  enjoined  the  prosecution  of  this  proceeding  in  the 
State  Courts.  Upon  appeal  the  Supreme  Court  held  that  it 
was  right  in  so  doing.    The  Court  said : 

"The  bill  in  this  case  was,  therefore,  ancillary  to  the 
replevin  suit^  and  was  in  substance  a  proceeding  in  the 
Federal  court  to  enforce  its  own  judgment  by  prevent- 
ing the  defeated  party  from  wresting  the  replevied 
property  from  the  plaintiffs  in  replevin,  who,  by  the 
judgment  of  the  court,  were  entitled  to  it,  or  what  was 
in  effect  the  same  things  preventing  them  from  enforc- 
ing a  bond  for  the  return  of  the  property  to  them.  A 
court  of  the  United  States  is  not  prevented  from  enforc- 
ing its  own  judgments  by  the  statute  which  forbids  it 
to  grant  a  writ  of  injunction  to  stay  proceedings  in  a 
State  court"  *  *  *  "The  original  plaintiff  in  the  action 
on  the  replevin  bond,  represented  the  real  parties  in 
interest,  and  he  was  a  party  to  the  action  of  replevin, 
which  had  been  pending,  and  was  finally  determined  in 
the  United  States  Circuit  Court  That  Court  had 
jurisdiction  of  his  person,  and  could  enforce  its  judg- 
ment in  the  replevin  suit  against  him,  or  those  whom 
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he  repreaented,  their  agents  and  attorneys.    The  bill  in 
this  case  was  filed  for  that  purpose  and  that  only."^ 

365.  Do.— Enjoining  State  Court  Judgments  on  the 
Ground  That  They  Were  Procured  by  Fraud,  Acci- 
dent or  Mistake. — The  jurisdiction  of  a  Court  is  not 
exhausted  by  the  rendition  of  a  judgment;  it  continues  until 
the  judgment  is  satisfied.^ 

Ordinarily,  therefore,  a  Federal  Court  has  no  jurisdiction 
to  enjoin  the  holder  of  a  State  Court  judgment  from  enforce- 
ing  it  To  this  rule  there  is  no  exception  where  the  inequity 
of  allowing  the  enforcement  is  based  upon  an  error  in  the 
proceedings  of  the  State  Court  itself.  The  Supreme  Court 
has  held,  however,  that  where  a  defendant  was  prevented  by 
fraud  from  setting  up  in  a  State  Court  a  meritorious  defense 
which  he  had,  the  Federal  Court  may,  in  spite  of  the  statute, 
enjoin  the  enforcement  of  such  judgment  provided  there  is 
the  necessary  diversity  of  citizenship  between  the  partie&^ 

The  Circuit  Court  of  Appeals  for  the  Eighth  Circuit  in  a 
very  aible  opinion  has  held  that  the  exception  applies  as  well 
to  cases  where  the  defendant  was  prevented  from  making  his 
defense  by  accident  or  mistake.* 

In  that  case  the  defendant  in  the  State  Court  suit  was  a 
non-resident  corporation.  In  accordance  witii  the  laws  of 
the  State,  the  State  Auditor  had  been  appointed  its  attorney 
to  accept  service  of  process.  Suit  had  been  brought  against 
it  upon  a  claim  as  to  which  it  had  a  perfect  and  conclusive 
defense.  Process  was  served  on  the  State  Auditor  and  he, 
bv  mistake,  failed  to  notifv  the  defendant  of  the  suit.  It 
knew  nothing  about  it  and  of  coures  never  appeared.  Judg- 
ment was  given  against  it  for  $7,800.  Some  years  later  it 
learned  of  the  judgment  It  brought  suit  in  the  United 
States  Circuit  Court  to  enjoin  the  enforcement  of  it.    It  was 

*  Dietzsch  vs.  Huidekoper,  103  U.  S.  496. 

^  Central  National  Bank  vs.  Stevens,  169  U.  S.  464. 

*  Marshall  vs.  Holmes,  141  U.  S.  589. 

*  National  Surety  Go.  vs.  State  Bank,  120  Fed.  593. 
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held  that  the  Court  had  jurisdiction  to  grant  the  relief 
prayed. 

366.  Ancillary  Jurisdiction  in  Aid  of  Another  Fed- 
eral Court. — In  addition  to  the  jurisdiction  of  a  District 

Court  over  proceedings  which  are  ancillary  to  other  proceed- 
ings properly  pending  before  that  Court,  there  is  still  another 
kind  of  ancillary  jurisdiction  which  it  is  sometimes  called  on 
to  exercise.  The  occasion  for  it  usually  arises  where  property 
involved  in  litigation  is  found  in  two  or  more  districts. 

367.  Do. — Ancillary  Receivers. — It  is  especially  im- 
portant to  exercise  ancillary  jurisdiction  when  it  becomes 
necessary  to  appoint  a  receiver  for  property.     The  powers 

of  a  receiver  do  not  ordinarily  extend  beyond  the  jurisdiction 
of  the  Court  which  appoints  him.  Where  receivers  are 
needed  for  a  great  railroad  corporation,  such  as  the  Northern 
Pacific  Railroad,  it  becomes  necessary  to  obtain  appoint- 
ments from  the  Court  in  eadi  district  through  which  the 
road  runs  or  in  which  it  has  property.  Such  a  corporation 
may  have  property  lying  in  a  number  of  diiFerent  districts 
in  the  same  circuit.  Section  56  of  the  Judicial  Code  makes 
provision  for  such  a  case.  It  declares  that  the  appointment 
of  a  receiver  in  one  district  of  the  circuit  and  his  qualifica- 
tion gives  him  "full  jurisdiction  and  control  over  all  the  prop- 
erty, the  subject  of  the  suit,  lying  or  being  within  such  cir- 
cuit, subject,  however,  to  the  disapproval  of  such  order  within 
thirty  days  thereafter  by  the  Circuit  Court  of  Appeals  for 
such  circuit,  or  by  a  Circuit  Judge  thereof,  after  reasonable 
notice  to  adverse  parties  and  an  opportunity  to  be  heard  upon 
the  motion  for  such  disapproval."  If  it  is  disapproved  the 
receiver  is  divested  of  jurisdiction  over  all  the  property  not 
lying  or  being  within  the  State  in  which  the  suit  was  brought. 
The  section  also  requires  that  within  ten  days  after  the  filing 
of  the  order  in  the  District  Court  of  original  jurisdiction. 
a  duly  certified  copy  of  the  bill  and  of  the  order  of  appoint- 
ment shall  be  filed  in  the  District  Court  of  each  district  of 
the  circuit  in  which  any  of  the  property  lies. 
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It  is  declared  that  where  a  receiver  is  appointed  under 
the  authority  so  given,  process  may  issue  and  be  executed 
within  any  district  of  the  circuit  in  the  same  manner  and 
to  the  same  extent  *as  if  the  property  were  wholly  within  the 
same  district.  Orders  affecting  such  property  shall  be  entered 
of  record  in  each  district  in  which  the  property  affected  may 
lie  or  be. 

368.  Do. — ^Ancillary  Receivers  When  Property  lies 
in  Different  Circuits. — But  in  some  cases,  as  where  a  large 

lailroad  system  is  involved,  the  property  may  not  only  be  in 
several  districts  of  one  circuit  but  in  a  number  of  different 
circuit?.  Tn  such  cases  an  ancillary  bill  should  be  filed  in 
some  district  of  each  circuit  in  which  the  property  is  found. 
Usually  the  judge  of  the  Court  of  such  district  appoints  as 
ancillary  receivers  the  same  persons  as  were  appointed  orig- 
inal receivers.  All  orders  are  obtained  from  the  Court  of 
original  jurisdiction.  Such  of  them  as  apply  to  the  property 
in  any  other  circuit  are  obtained  also  in  the  proper  District 
Court  of  the  latter  circuit. 

369.  Do. — ^Administration  Under  Ancillary  Receiv- 
erships.— ^The  afisetfi  realized  in  a  district  in  whi(^  the 

jurisdiction  has  been  ancillary,  after  paying  the  necessary 
expenses  and  Court  costs  in  that  district,  and  making  proper 
i*eeervations  to  protect  the  rights  and  liens  of  the  creditors 
living  in  it,  are  turned  over  to  the  Court  of  primary  jurisdic- 
tion for  distribution  among  the  general  creditors. 

370.  Do. — Court    of    Ancillary   Jurisdiction   May 

Select  its  Own  Receivers. — There  is  no  binding  obligation, 
however,  upon  the  District  Court  of  another  circuit,  when 
application  is  made  to  exercise  this  ancillary  jurisdiction, 
to  do  so,  in  the  precise  manner  which  is  usual  and  most  con- 
\enient.  If  it  sees  fit  it  can  decline  to  appoint  receivers  at  all, 
or  it  can,  and  it  sometimes  does,  appoint  other  receivers, 
or  having  appointed  in  the  first  instance  the  same  receivers 
as  those  of  the  Court  of  primary  jurisdiction,  it  may  after- 
wards remove  them  and  appoint  others  in  their  place. 
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371.  Do. — ^Ordinarily  Expedient  Tliat  Original  Re- 
ceivers Be  Made  Ancillary. — Sometimes  very  serious 
diiHeulties  result  from  these  varying  views  of  different  Courts. 
For  example — ^In  1893  the  Northern  Pacific  Railroad  Com- 
pany, which  then  operated  a  railroad  in  seven  States  and  eight 
or  nine  Federal  districts,  was  put  in  the  hands  of  receivers  on 
a  bill  filed  in  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Wisconsin.  The  same  receivers  were 
appointed  in  the  other  districts.  Subsequently,  however,  the 
Circuit  Courts  for  the  Districts  of  Washington  and  Idaho 
revoked  these  appointments  and  appointed  other  persons. 
This  led  to  so  much  confusion  and  trouble  that,  after  various 
other  efforts  had  been  made  to  restore  the  control  of  the  prop' 
erties  to  a  single  set  of  hands,  all  parties  agreed  to  submit  the 
matter  to  the  four  justices  of  the  Supreme  Court  who  were 
assigned  to  the  four  circuits  in  which  the  receivers  had  been 
appointed.  Those  four  judges  by  agreement  sat  to  hear  the 
case  in  Washington,  outside  of  any  of  the  circuits,  and 
decided  that  the  Circuit  Court  for  the  Eastern  District  of 
Wisconsin  should  be  regarded  as  the  Court  of  primary  juris- 
diction, and  that  the  receivers  appointed  by  it  should  be 
appointed  in  all  the  other  districts.    The  Court  said : 

"We  are  of  opinion  that  proceedings  to  foreclose  a 
mortgage  placed  by  a  railroad  company  upon  its  lines 
extending  through  more  than  one  district  should,  to  the 
end  that  the  mortgaged  property  may  be  effectively 
administered,  be  commenced  in  the  Circuit  Court  of 
the  district  in  which  the  principal  operating  offices  are 
situated,  and  in  which  there  is  some  material  part  of 
the  railroad  embraced  by  the  mortgage ;  that  such  court 
should  be  the  court  of  primary  jurisdiction  and  of  prin- 
cipal decree,  and  the  administration  of  the  property  in 
the  Circuit  Courts  of  the  other  districts  should  be  ancil- 
lary thereto." 

Now  it  so  happened  that  in  this  case  the  principal  offices 
of  the  company  were  in  the  District  of  Minnesota,  and  there 
was  some  question  whether  it  actually  operated  any  railroad 
in  the  Eastern  District  of  Wisconsin,  for  it  had  leased  all 
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the  property  it  there  owned  to  another  oompany  for  ninety- 
nine  years.  The  judges,  however,  concluded,  that  because 
in  point  of  fact  the  primaiy  jurisdiction  had  been  taken  by 
the  Court  for  the  Eastern  District  of  Wisconsin  and  its  action 
in  the  matter  had  been  acquiesced  in  for  sometime  thereafter, 
it  was  expedient  to  regard  the  Eastern  District  of  Wisconsin 
as  the  primary  district^ 

^  Farmers  Loan  &  Trust  Ck).  y&  Northern  Pacific  R.  R.  Ck).,  72  Fed. 
30. 
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CHAPTER  Xffl. 

HABEAS  CORPUS. 

372.  Power  of  Federal  Oourts  and  Judges  to  Issue 

Writ  of  Habeas  Oorpus. — ^Federal  Courts  and  Federal 
Judges  may  under  some  circumstances  issue  writs  of  habeas 
corpus. 

It  has  been  stated  that  the  District  Court  has  no  power 
under  the  first  dause  of  section  24  to  issue  the  writ,  because 
no  money  or  money^s  worth  is  in  controversy;  but  by  sec- 
tions 751  and  752  of  the  Bevised  Statutes,  which  were  not 
repealed  by  the  enactment  of  the  Judicial  Code,  the  Supreme 
Court  and  the  District  Courts,  and  their  several  Justices 
and  Judges  within  their  respective  jurisdictionsi,  have  power 
to  grant  it  for  the  purpose  of  inquiring  into  the  cause  of 
restraint  of  liberty. 

373.  Federal  Oourt  May  Issue  Writ  Only  When  Pe- 
titioner is  in  Custody  Under  Color  of  Federal  Author- 
ity or  in  Violation  of  Federal  Right. — ^The  writ,  it  is  pro- 
vided by  section  753,  "shall  in  no  case  extend  to  a  prisoner 

in  jail  unless  where  he  is  in  custody  (1)  under  or  by  color 
of  the  authority  of  the  United  States,  or  is  committed  for 
trial  before  some  Court  thereof,  or  (2)  is  in  custody  for  an 
act  done  or  omitted  in  pursuance  of  a  law  of  the  United 
States  or  of  an  order,  process  or  decree  of  a  Court  or  judge 
thereof,  or  (3)  is  in  custody  in  violation  of  the  Constitution 
or  of  a  law  or  treaty  of  the  United  States,  or  (4)  being  a 
subject  or  citizen  of  a  foreign  State  and  domiciled  therein 
is  in  custody  for  an  act  done  or  omitted  under  any  alleged 
right,  title,  authority,  privilege,  protection  or  exemption 
claimed  under  the  commission  or  order  or  sanction  of  any 
foreign  State  or  under  color  thereof,  the  validity  and  effect 
whereof  depends  upon  the  law  of  nations,  or  (5)  unless  it  is 
necessaiy  to  bring  the  prisoner  into  Court  to  testify." 
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374.  Supreme  Court^  Except  in  Connection  With 
Oases  in  Which  it  Has  Original  Jurisdiction,  Hay  Issue 
the  Writ  Only  in  the  Nature  of  an  Appellate  Proceed- 
ing.— To  prevent  misappreheiisioii  it  should  be  mentioned 
that  the  Supreme  Court^  except  in  connection  with  the  lim- 
ited class  of  cases  over  which  it  is  given  by  the  Constitution 
original  jurisdiction,  may  issue  the  writ  only  when  the  ques- 
tions raised  are  of  an  appellate  nature. ' 

A  certain  member  of  the  City  Council  of  Cincinnati 
who,  as  such,  was  by  the  State  law  a  judge  of  election, 
was  indicted  in  the  United  States  Court  under  the  Fed- 
eral election  laws,  now  repealed,  for  an  offense  committed  at 
a  congressional  election.  He  was  sentenced  to  be  imprisoned 
for  twelve  months  and  to  pay  a  fine  of  $200  and  costs.  He 
applied  for  a  writ  of  habeas  corpus  to  Mr.  Justice  Steono 
of  the  Supreme  Court,  who  made  the  same  returnable  before 
him  at  the  Catskill  Mountain  House,  in  the  State  of  Xew 
York.  On  the  petitioner  being  brought  before  him,  he  made 
an  order  transferring  the  hearing  of  the  cause  into  the 
Supreme  Court,  and  fixing  such  hearing  for  the  second  Tues- 
day of  October,  1879.  He  admitted  the  prisoner  meanwhile 
to  bail.  The  point  was  made  by  the  Government  that  the 
matter  could  not  be  considered  by  the  Supreme  Court,  as  that 
(^ourt  had  no  original  jurisdiction.     The  Court  said: — 

**It  is  clear  that  the  writ,  whether  acted  upon  by  the 
Justice  who  issued  it  or  by  this  court,  would  in  fact 
require  a  revision  of  the  action  of  the  Circuit  Court  by 
which  the  petitioner  was  committed,  and  such  revision 
would  necessarily  be  appellate  in  its  character.  This 
appellate  character  of  the  proceeding  attaches  to  a  large 
portion  of  cases  on  habeas  corpus,  whether  issued  by  a 
single  Judge  or  by  a  Court."  *  *  *  "The  Justice  who 
issued  it  could  undoubtedly  have  disposed  of  the  case 
himself,  though  not  at  the  time,  within  his  own  circuit. 
A  Justice  of  this  court  can  exercise  the  power  of  issu- 
ing the  writ  of  habeas  corpus  in  any  part  of  the  United 
States  where  he  happens  to  be.  But  as  the  case  is  one  of 
which  this  court  also  has  jurisdiction,  if  the  Justice 
who  issued  the  writ  found  the  questions  involved  to  be 
of  great  moment  and  difficulty,  and  could  postpone  the 
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case  here  for  consideration  of  the  whole  coxirt  without 
injury  to  the  petitioner,  we  see  no  good  reason  why  he 
should  not  have  taken  this  course,  aa  he  did."^ 

375.  Habeas  Oorpus  is  a  Oivil  and  Not  a  Oriminal 

Writ. — ^The  writ  of  habeas  corpus  is  a  civil,  and  not  a  crim- 
inal procedure.  The  petitioner  asserts  his  civil  right  of 
personal  liberty  against  the  respondent  who  is  holding 
him  in  custody,  and  the  inquiry  is  into  his  right  to  the 
liberty  for  which  he  asks.  A  person  convicted  of  murder 
and  sentenced  to  death  by  the  Supreme  Court  of  the  District 
of  Columbia  applied  for  a  writ  of  habeas  corpus  to  the 
Supreme  Court  of  the  United  States.  The  latter  held  that 
its  jurisdiction  depended  not  upon  the  general  statute  already 
mentioned,  but  upon  some  legislation  local  to  the  District 
of  Columbia,  which  limited  the  jurisdiction  of  the  Supreme 
Court  on  appeals  from  the  highest  Court  of  the  District  to 
civil  cases  in  which  the  matter  in  dispute,  exclusive  of  costs, 
exceeded  the  sum  of  $5,000.  In  order  to  give  the  Supreme 
Court  jurisdiction  under  the  statute  the  matter  in  dispute 
had  to  be  money  or  some  right  the  value  of  which  in  money 
could  be  calculated  or  ascertained,  and  as  the  matter  in  dis- 
pute had  no  money  value,  there  was  no  appeal.^ 

376.  Habeas  Corpus  May  Not  Serve  Purpose  of  Writ 

of  Error. — It  has  been  decided  over  and  over  again  that  this 
writ  cannot  be  used  as  a  writ  of  error.  If  the  Court  or  tri- 
bunal below  had  jurisdiction  over  the  subject  matter  and 
to  enter  the  special  order  complained  of,  then  the  defendant's 
remedy,  if  any,  must  be  sought  by  appeal  or  writ  of  error.  ^ 

377.  Federal  Courts  Issue  Writ  Only  When  Federal 

Question  is  Involved. — The  Federal  Courts,  because  they 
are  Federal  Courts,  on  petition  for  the  writ  of  habeas  corpus 

*  Ex  parte  Clarke,  100  V.  S.  399. 
» Cross  vs.  Burke,  146  U.  S.  82. 

*  Cbarlton  vs.  Kelly,  229  U.  S.  456. 
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or  a  return  thereto,  take  cognizance  of  such  questions  only 
as  arise  under  the  Constitution,  treaties  or  laws  of  the  United 
States,  or  in  connection  with  the  proceedings  of  the  United 
States  Courts,  or  of  Federal  officers  in  their  official  capacity. 
Since  the  passage  of  the  Fourteenth  Amendment,  which 
declares  that  no  State  shall  deprive  any  person  of  life,  liberty 
or  property  without  due  process  of  law,  nor  deny  to  any 
person  within  its  jurisdiction  the  equal  protection  of  the 
laws,  repeated  attempts  have  been  made  to  get  the  Federal 
Courts  to  exercise  general  powers  of  jail  delivery  of  crimi- 
nals arrested,  indicted  or  convicted  under  the  State  laws.  The 
theory  advanced  is  that  the  law  under  which  the  petitioner 
is  arrested  or  prosecuted  was  not  validly  passed  by  the  State 
Legislature,  or  is  not  constitutional  or  does  not  mean  what 
the  State  authority  says  it  does,  and  that  consequently  he 
has  been  deprived  of  his  liberty  without  due  process  of  law 
or  has  been  denied  the  equal  protection  of  the  laws. 

Such  was  the  case  of  In  re  Duncan.^  Duncan  was  a  con- 
victed murderer.  He  applied  to  the  United  States  Circuit 
Court  for  the  Western  District  of  Texas  for  a  writ  of  habeas 

m 

corpus,  averring,  among  other  things,  that  the  pretended  law 
under  which  he  was  convicted  was  not  a  law  at  all,  as  it  had 
not  been  read  on  the  number  of  days  and  in  the  maimer 
required  by  the  Constitution  of  Texas;  that  it  had  not  been 
enrolled,  etc. ;  that  the  judges  of  the  Texas  Court  were  inter- 
ested in  upholding  the  law,  because  the  same  statute  fixed 
their  salaries,  etc.     The  Supreme  Court  said: — 

"The  State  of  Texas  is  in  full  possession  of  its  facul- 
ties as  a  member  of  the  Union,  and  its  l^slative> 
executive  and  judicial  departments  are  peacefully  oper- 
ating by  the  orderly  and  settled  methtods  prescribed  by 
its  fundamental  law.  Whether  certain  statutes  have  or 
have  not  binding  force,  it  is  for  the  State  to  determine, 
and  that  determination  in  itself  involves  no  infraction 
of  the  Constitution  of  the  United  States,  and  raises  no 
Federal  question  giving  the  courts  of  the  United  States 
jurisdiction." 

*  139  U.  S.  449 
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378.  Federal  Court  Will  Not  Always  Issue  Writ 
Even  Where  Federal  Question  is  Involved. — Ordinarily, 

even  if  there  is  a  Federal  question  involved,  the  rule  of  the 
Federal  Courts  is  not  to  interfere  until  the  highest  Court  of 
the  State  that  can  oonsder  the  question  has  finally  passed 
on  it  and  has  decided  it  adversely  to  the  claim  which  the 
prisoner  sets  up  under  the  Constitution,  laws  or  treaties  of 
the  United  States.  At  that  stage  he  can  always  have  his 
remedy  by  writ  of  error  to  the  Supreme  Court.  To  this 
policy  of  non-interference  there  are  some  exceptions.  For 
example,  in  the  famous  case  of  ^eagle^  which  has  been  here- 
tofore mentioned,  the  Supreme  Court  interfered  to  discharge 
him  from  custody  before  he  was  tried  by  the  California  Court. 
It  was  felt  that  the  obligation  resting  upon  the  United  States 
to  protect  the  lives  of  its  judges  from  assaults  committed  upon 
them,  because  of  the  manner  in  which  they  discharged  their 
official  duties  was  so  imperative  that  the  Federal  officials  who 
gave  this  protection  should  in  their  turn,  so  soon  as  any  pro- 
ceedings were  taken  against  them,  be  defended  to  the  full 
power  of  the  Federal  Government. 

379.  Federal  Courts  Will  Issue  Writ  to  Protect 

Federal  Jurisdiction. — Somewhat  similar  principles  con- 
trolled the  action  of  the  Court  in  In  re  Loney.^  Tonej, 
in  the  City  of  Richmond,  had  testified  in  a  case  of  a  con- 
tested election  for  a  seat  in  the  House  of  Representatives 
of  the  United  States.  He  was  chained  before  a  State  mag- 
istrate with  having  perjured  himself  in  the  testimony  so 
given.  He  was  arrested  by  the  State  authorities.  He 
applied  to  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Virginia  for  a  writ  of  habeas  corpus. 
He  was  discharged  by  that  Court  and  the  respondent  appealed 
to  the  Supreme  Court  of  the  United  States.    The  latter  said : 

"The  power  of  punishing  a  witness  for  testifying 
falsely  in  a  judicial  proceeding  belongs  peculiarly  to 
the  Government  in  whose  tribunals  that  proceeding  is 

» 134  U.  S.  ST2. 
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had.  It  is  esflential  to  the  impartial  and  efficient  admin- 
istration of  justice  in  the  tribunals  of  the  nation,  that 
witnesses  should  be  able  to  testify  freely  before  them, 
unrestrained  by  legislation  of  the  State,  or  by  fear  of 
punishment  in  the  State  courta  The  administration 
of  justice  in  the  national  tribunals  would  be  greatly 
embarrassed  and  impeded  if  a  witness  testifying 
before  a  court  of  the  United  States,  or  upon  a  contested 
election  of  a  member  of  Congress,  were  liable  to  prose- 
cution and  punishment  in  the  courts  of  the  State  upon 
a  chaige  of  perjury,  preferred  by  a  disappointed  suitor 
or  contestant,  or  instigated  by  local  passion  or  preju- 
dice." *  *  *  "The  Courts  of  Virginia  having  no  juris- 
diction of  the  matter  of  the  chaise  on  which  the  pris- 
oner was  arrested,,  and  he  being  in  custody,  in  violati<m 
of  the  Constitution  and  laws  of  the  United  States,  for 
an  act  done  in  pursuance  of  those  laws  by  testifying  in 
the  case  of  a  contested  election  of  a  member  of  Congress, 
law  and  justice  required  that  he  should  be  dischaiged 
from  such  custody,  and  he  was  rightly  so  discharged  by 
the  Circuit  Court  on  writ  of  habeas  corpus/' 

In  1907  the  Legislature  of  North  Carolina  passed  certain 
Acts  providing  for  radical  reductions  in  the  fares  of  pas- 
sengers on  railroads.  The  Southern  Eailroad  Company 
applied  to  the  United  States  Court  to  enjoin  their  enforce- 
ment on  the  ground  that  they  deprived  it  of  its  property,  the 
prescribed  rates  being  so  low  as  in  their  practical  effect  to  be 
confiscatory.  Judge  Pritchabd  granted  the  injunction.  In 
his  order  he  directed  that  the  railroad  should  give  bond  in  a 
large  sum  to  repay  the  excess  fares,  if  upon  final  hearing  the 
validity  of  the  State  legislation  was  upheld.  Each  passenger 
agent  in  selling  a  ticket  was  required  to  give  the  purchaser 
a  coupon  for  the  difference  between  the  old  fare  and  that 
which  the  Act  fixed.  The  ticket  agent  at  Asheville  continued 
in  accordance  with  the  order  to  sell  tickets  at  the  former 
rate  issuing  the  coupons  to  their  purchasers.  He  was 
arrested  by  the  State  authorities,  tried,  convicted,  and 
sentenced  to  thirty  days  in  the  chain  gang.  Judge  Pritch- 
ARD  released  him  on  habeas  corpus  and  the  Supreme  Court 
affirmed  the  action.     It  said  the  agent  was  held  in  custody 
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by  the  State  authoritieB  for  an  act  done  pursuant  to  an  order, 
process  or  decree  of  a  Court  or  judge  of  the  United  States.^ 

380.  Federal  Courts  Will  Issue  Writ  to  Protect 
Federal  Officers  in  Discharge  of  Their  Duties. — In  the 

case  of  Boske  vs.  Comingore,^  the  Supreme  Court  upheld  the 
action  of  a  District  Court  of  the  United  States  in  discharging 
on  habeas  corpus  a  United  States  Collector  of  Internal  Reve- 
nue who  had  been  committed  for  contempt  of  a  State  Court 
in  refusing  to  produce  records  of  his  office.  He  had  acted  by 
direction  of  his  official  superiors  given  under  the  authority 
of  a  valid  law  of  the  United  States.    The  Court  said : — 

"When  the  petitioner  is  in  custody  by  State  authority 
for  an  act  done  or  omitted  to  be  done  in  pursuance  of  a 
law  of  the  United  States,  or  of  an  order,  process  or 
decree  of  a  court  or  judge  thereof;  or  where,  being  a 
subject  or  citizen  of  a  foreign  State,  and  domiciled  there- 
in, he  is  in  custody,  under  like  authority,  for  an  act 
done  or  omitted  under  any  alleged  right,  title,  authority, 
privilege,  protection  or  exemption  claimed  under  the 
commission,  or  order,  or  sanction  of  any  foreign  State, 
or  under  color  thereof,  the  validity  and  effect  whereof 
depend  upon  the  law  of  nations ;  in  such  and  like  cases 
of  urgency,  involving  the  authority  and  operations  of  the 
General  Government,  or  the  obligations  of  this  country 
to,  or  its  relation  with,  foreign  nations,  the  courts  of 
the  United  States  have  frequently  interposed  by  writs 
of  habeas  corpus  and  discharged  prisoners  who  were 
held  in  custody  under  State  authority."  The  Court 
added :  "The  present  case  was  one  of  urgency,  in  that 
the  appellee  was  an  officer  in  the  revenue  service  of  the 
United  States,  whose  presence  at  his  post  of  duty  was 
important  to  the  public  interests,  and  whose  detention 
in  prison  by  the  State  authorities  might  have  interfered 
with  the  regular  and  orderly  course  of  the  business  of 
the  Department  to  which  he  belonged." 

In  other  words,  while  the  Federal  Courts  have  the  power  to 
release  persons  held  in  custody  by  State  authorities,  contrary 
to  the  Constitution  or  laws  of  the  United  States,  they  will 

•  Hunter  va  Wood,  20©  U.  S.  205. 
*177  r.  S.  450. 

17 


258  HABEAS  CORPUS.  [CHAP.  XIU. 

ordinarily  refuse  to  pass  the  order  of  dischai^  unless  they 
feel  thaty  if  they  do  not,  some  great  public  interest  will  suffer 
oV  be  imperiled,  or,  in  exceptional  cases,  that  great  private 
injustice  and  hardship  will  result. 

381.  An  Alleged  Fugitive  From  the  Justice  of  One 
State  May  Have  Federal  Writ  to  Inquire  Into  the  Law- 
fulness of  his  Detention. — One  State  may  in  its  Courts 
begin  a  prosecution  against  "A."  He  may  at  the  time  be  in 
another  State.  The  Governor  of  the  prosecuting  State  makes 
requisition  upon  the  Governor  of  the  other  for  his  return  as 
a  fugitive  from  justice.  The  latter  Governor  may  issue  his 
warrant  for  the  delivery  of  **A"  to  the  agent  of  the  prosecut- 
ing State.  "A"  may  deny  that  he  is  a  fugitive  from  the 
justice  of  the  demanding  State,  or  he  may,  perhaps,  assert 
that  the  proceedings  under  which  he  is  held  in  custody  are 
for  other  reasons  so  irregular  or  improper  as  to  afford  no 
legal  ground  for  his  detention.  If  he  wishes  he  may  apply 
for  a  writ  of  habeas  corpus  to  a  United  States  District  Court 
or  to  a  Federal  judge.  Upon  what  does  his  right  to  do  so 
rest?  He  is  not  in  the  custody  of  any  Federal  official  or 
under  any  process  of  its  Courts.  He  has  not  been  charged 
with  any  violation  of  its  laws.  It  is  possible  that  the  pro- 
ceedings against  him  may  be  so  wanting  in  all  regularity 
that  his  detention  under  them  may  be  without  due  process 
of  law,  and  therefore  in  violation  of  the  Fourteenth  Amend- 
ment ;  but^  as  has  been  stated,  it  is,  even  under  such  circum- 
stances, ordinarily  the  policy  of  the  Federal  Court  to  avoid 
precipitate  interference  with  the  action  of  the  State  author- 
ities. Proceedings  for  interstate  extradition  are,  however, 
not  in  legal  theory  taken  altogether  or  even  principally  under 
State  laws.  The  duty  to  return  fugitives  from  the  justice 
of  other  States  is  imposed  by  the  Federal  Constitution  upon 
each  of  the  States.  Congress  has  power  to  provide  by  law 
the  machinery  for  executing  this  constitutional  duty.  It  has 
done  80.  A  prisoner  held  for  delivery  by  one  State  to  another 
is,  in  a  sense,  in  custody  under  color  of  the  Constitution  and 
laws  of  the  United  States.     The  Federal  Courts,  therefore, 
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may  and  should  inquire  into  the  regularity  of  his  detention.^ 
It  is^  however^  only  in  a  limited  sense  that  the  prisoner  is  held 
under  color  of  a  Federal  law.  If  he  were  in  custody  of  any 
officer  of  the  United  States,  or  were  detained  under  any 
process  from  its  Courts,  they,  and  they  alone,  could  inquire 
into  the  lawfulness  of  his  detention  as  has  been  more  fully 
stated  elsewhere  ;^  but  being  in  custody  of  State  officers.  State 
Courts  and  State  judges  have  concurrent  jurisdiction  to  issue 
the  writ.  He  may  accordingly  invoke  the  protection  of  either 
the  State  or  the  Federal  Courts.  If  in  the  former  he  asserts 
that  he  is  held  in  violation  of  some  right  given  him  by  the 
Constitution  or  statutes  of  the  United  States,  and  the  decision 
is  against  him,  he  may,  after  having  fought  the  case  to  and 
through  the  highest  Court  of  the  State  to  which  he  may  carry 
it,  appeal  to  the  Supreme  Court  of  the  United  States. 

The  scope  of  the  inquiry  of  either  State  or  Federal  Courts 
in  such  cases  is  quite  limited.  They  may  not  ordinarily 
review  the  Governor's  decision  on  any  disputed  question  upon 
which  it  was  his  duty  to  pass,  and  upon  which  there  was 
conflicting  evidence.* 

Whether  the  person  demanded  is  substantially  charged 
with  a  crime  or  not,  is  a  question  of  law,  and  open,  upon  the 
face  of  the  papers,  to  judicial  inquiry ;  yet  upon  an  applica- 
tion for  a  discharge  under  a  writ  of  habeas  corpus,  the  indict- 
ment will  not  be  nicely  scrutinized  for  possible  technical 
defects.  It  is  sufficient  if  it  shows  that  the  defendant  is 
substantially  charged  with  the  crime;  for  the  case  is  not  to 
be  tried  on  habeas  corpus.^ 

The  two  cases  cited  show  that  the  petitioner  ought  not  to 
lie  returned  to  the  demanding  State  if  it  be  clearly  estab- 
lished that  he  was  not  physically  present  in  that  State  at  any 
time  at  which  he  did  anything  towards  effectuating  the  crime 
■charged  against  him,  but  that  it  is  not  necessary  to  his  return 
that  he  shall  have  been  present  in  the  State  when  the  offense 
was  actually  consummated. 

*  E(s  parte  Tliaw,  214  Fed.  423. 
■  See.  130,  supra, 

*  Hyatt  vs.  Corkran,  188  U.  S.  711. 

^  Strasshelm  vs.  Dally,  221  U.  S.  282. 
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382,  The  Petition  for  the  Writ— The  Revised  Stat- 
utes prescribe  that  the  application  for  the  writ  shall  be  made 
by  complaint  in  writing  signed  by  the  person  for  whose  bene- 
fit it  is  intended,  setting  forth  the  facts  concerning  the  deten- 
tion of  the  party  restrained,  in  whose  custody  he  is  detained, 
and  by  virtue  of  what  claim  or  authority,  if  known.  The 
tacts  set  forth  in  the  complaint  are  to  be  verified  by  the  oath 
of  the  person  making  the  application.  It  is  further  pro- 
vided that  the  Court,  justice  or  judge  to  whom  the  applica- 
tion is  made  shall  forthwith  award  a  writ  of  habeas  carpus, 
unless  it  appears  from  the  petition  itself  that  the  applicant 
is  not  entitled  thereto. 

383.  Federal  Court  May  Issue  Rule  to  Show  Oause 

Why  Writ  Should  Not  Issue. — ^A  practice,  sanctioned 
by  the  Supreme  Court,  has  grown  up  whereby  in  many  cases 
the  Court,  instead  of  granting  the  writ,  requires  the  person, 
to  whom  it  would  otherwise  be  issued,  to  show  cause  why 
it  should  not  be  granted. 

An  application  was  made  to  the  Supreme  Court  for  a  writ 
of  habeas  corpus^  alleging  that  the  petitioners  were  confined 
in  the  jail  of  Fulton  County,  Georgia,  in  the  custody  of  the 
United  States  Marshal  for  the  Xorthem  District  of  Georgia, 
under  sentence  of  the  Circuit  Court  for  that  district,  and 
that  the  trial,  conviction  and  sentence  under  which  they  were 
held  were  illegal,  null  and  void.  On  the  filing  of  the  petition^ 
the  Court  issued  a  rule  on  the  Marshal,  or  on  any  person  in 
whose  custody  the  prisoners  might  be  found,  to  show  cause 
why  the  writ  should  not  issue  for  their  release.  The  super- 
intendent of  the  Albany  penitentiary,  in  the  State  of  New 
York,  made  return  that  the  prisoners  had  been  sentenced  to 
that  institution  for  two  years  and  were  then  confined  there. 
A  transcript  of  the  proceedings  of  the  Circuit  Court  for  the 
Northern  District  of  Georgia  was  annexed.  The  Supreme 
Court  said: — 

"As  this  return  is  precisely  the  same  that  the  super- 
intendent would  make  if  the  writ  of  habeas  corpus  had 
been  served  on  him,  the  court  here  can  determine  the 
right  of  the  prisoners  to  be  released  on  this  rule  to  show 
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cause,  as  correctly  and  with  more  convenience  in  the 
administration  of  justice,  than  if  the  prisoners  wero 
present  under  the  writ  in  the  custody  of  the  superin 
tendent;  and  such  is  the  practice  of  this  court.  "^ 

This  method  of  procedure  is  obviously  convenient,  espe- 
cially when,  as  often  happens,  the  Court  is  sitting  at  some 
considerable  distance  from  the  place  at  which  the  prisoner 
is  confined.  Moreover,  where  the  petitioner  is  in  the  custody 
of  State  officials,  it  is  more  courteous  to  the  State  to  lay 
such  a  rule  than  to  issue  the  writ  in  the  first  instance. 

The  petition  may  very  well  itself  show,  and  indeed  very 
often  does  show,  that  the  applicant  is  not  entitled  to  release. 
Where  this  appears  there  is  no  necessity  for  issuing  the  writ 
The  petitioner  cannot  retry  his  case.  He  cannot  in  this  col- 
lateral way  attack  the  proceedings  of  the  Court  by  which  he 
was  indicted  or  under  the  order  of  which  he  is  held  in 
custodv,  but  he  can  show  facts  which  do  not  contradict  the 
record,  if  they  are  material  to  the  question  he  wishes  to  raise. 

384.  Appeals  in  Habeas  Corpus  Cases. — ^From  the 

grant  or  refusal  of  a  writ  of  habeas  corpus  an  appeal  lies. 
Whether  it  should  be  taken  to  the  Circuit  Court  of  Appeals, 
or  directly  to  the  Supreme  Court,  depends  upon  the  kind  of 
question  raised  by  the  pnxieeding.  If  such  question  belongs 
to  the  class  which  goes  directly  to  the  Supreme  Court,  the 
appeal  from  the  habeas  corpus  proceeding  will  take  the  same 
course;  while  if  the  issue  passed  upon  is  of  the  kind  over 
which  appellate  jurisdiction  is  given  to  the  Circuit  Court  of 
Appeals,  the  appeal  from  the  grant  or  refusal  of  the  writ 
will  be  taken  to  that  Court. 

385.  Habeas  Corpus  ad  Testificandum. — A  Federal 

Court  may  issue  the  writ  of  haieas  corpus  ad  testificandum 
to  bring  into  Court  a  person  whose  testimony  is  required  in 
a  cause  depending  before  it,  although  he  is  at  the  time  in 
lawful  custody,  either  State  or  Federal.  He  is,  of  course, 
returned  to  that  custody  so  soon  as  the  occasion  for  his  pres- 
ence in  the  Federal  Court  has  passed. 

*  E^  parte  Tarborough,  110  U.  S.  651 
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CHAPTER  XIV. 

CIVIL  PROCEDURE  OF  THE  FEDERAL  COURTS 
\VHEN  SITTT:5fG  AS  COURTS  OF  LAW. 

386.  Civil  Procedure  as  Distin^ruished  From  Civil 
Jurisdiction  of  Federal  Courts. — The  preceding  chapters 

have  treated  of  those  cases  which  may  be  instituted  in  the 
Federal  Courts,  or  which  may  be  removed  into  them;  that 
is  to  say,  of  the  jurisdiction  of  those  Courts.  Something 
has  been  said  about  their  procedure  when  dealing  with  crim- 
inal charges.  Now  attention  must  be  given  to  the  way  in 
which  they  handle  those  civil  cases  which  are  properly  brought 
in  them  or  which  are  removed  to  them  from  State  Courts. 
In  other  words,  their  civil  procedure  as  distinguished  from 
their  civil  jurisdiction  is  to  be  discussed. 

387.  Pleading  in  Federal  Courts  Should  AflBrma- 
tively  Show  Existence  of  Jurisdictional  Facts. — ^As  has 

already  been  pointed  out,  it  is  necessary,  in  the  Federal 
Courts,  that  the  record  shall  aiBrmatively  show  that  the  Court 
has  jurisdiction  of  the  controversy.  It  follows  that  the 
plaintiff  should  distinctly  allege  such  facts,  as,  if  true,  will 
confer  jurisdiction  upon  the  Court.  This  rule  was  early 
established  and  has  been  consistently  adhered  to.  It  is  a 
requirement  to  which,  ordinarily,  pleading  in  the  State 
Courts  need  not  conform.  Formerlv  it  was  enforced  with 
great  rigidity,  as,  for  example,  when  the  Supreme  Court  dis- 
missed for  want  of  jurisdiction,  the  case  in  which  the  defend- 
ant in  the  body  of  the  bill  was  described  merely  as  of  Phila- 
delphia, although  in  its  caption  he  had  been  spoken  of  as  a 
citizen  of  Pennsvlvania.^ 

388.  Distinction   Between   Law   and   Equity.— In 

some  States  the  distinction  between  the  Federal  and  State 
^  Jackson  vs.  Ashton,  8  Peters,  148. 
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procedure  is  more  marked  than  it  is  in  Maryland.  In  many^ 
if  not  in  most,  of  the  States  of  the  Union,  the  larger  part,  of 
the  distinctions  between  law  and  equity  have  been  broken 
down.  Probably  it  is  only  in  a  minority  of  them  that  sepa- 
rate Courts  of  equity  still  exist. 

The  distinction  between  law  and  equity  and  between  Courts 
of  law  and  of  equity,  is  still  rigidly  maintained  in  the  Fed- 
eral tribunals. 

As  has  previously  been  pointed  out,  the  latter  understands  a 
case  in  equity  to  be  a  case  of  the  same  kind,  class  and  general 
nature  as  those  proceedings  which  were  held,  by  the  practice 
of  the  English  High  Court  of  Chancerjr  in  1789,  to  be  of 
equitable  cognizance. 

389.  In  the  Federal  Appellate  Oourts  it  is  Sufficient 
if  the  Record  Anywhere  Affirmatively  Shows  Jurisdic- 
tion in  the  Lower  Court. — It  is,  however,  well  settled  that 
the  appellate  Court^  in  determining  whether  it  sufficiently 

appears  that  the  Court  of  first  instance  had  jurisdiction,  does 
not  restrict  its  examination  to  those  pleadings  in  which  juris- 
dictional facts  should  properly  be  alleged  and  ordinarily  are. 
It  is  sufficient  after  verdict  or  decree  below,  that  they  dis- 
tinctly and  affirmatively  appear  somewhere  in  the  record.^ 
Appear,  however,  they  must,  and  that  clearly,  in  what  is 
properly  a  part  of  the  record;  it  is  not  enough  that  from 
something  therein,  it  may  be  gathered,  that  they  propably 
exist.    They  must  be  unambiguously  set  fortli.^ 

390.  Averments  of  Jurisdictional  Allegations  Inad- 
vertently Omitted  May  Be  Inserted  by  Amendment 
Even  After  Final  Judgment  or  Decree. — ^ITntil  within  the 

last  few  decades,  the  Supreme  Court,  when  it  found  that  the 
record  did  not  disclose  jurisdiction,  directed  that  the  case 
should  be  dismissed^  unless  both  parties  agreed  to  amend  the 

'  RaUway  Co.  vs.  Ramsey.  22  Wall.  322. 

*  Robertson  vs.  Oease,  97  U.  S.  646. 

*  Jackson  ts.  Ashton,  8  Peters,  148. 
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record  so  as  to  ahow  it^  To  take  such  course  was  to  inflict  a 
grievous  punishment  upon  the  client  for  the  mistake  of  his 
counsel ;  a  punishment,  moreover,  which  was  not  required  by 
any  consideration  of  public  policj'. 

At  present  under  suob  circumstanoes,  the  established  prac- 
tice of  the  Supreme  Court  is  to  remand  the  case  to  the  Dis- 
trict Court  with  directions  to  allow  the  plaintiff  to  amend 
his  pleadings  so  as  to  show  the  existence  of  the  necessary 
jurisdictional  requirements;  or  if  both  parties  unite  in  the 
request,  the  Supreme  Court  will  itself  permit  the  amendment 
and  retain  the  case.^  Nor  are  the  consequences  of  a  remand 
with  leave  to  amend  neoessarily  veiy  serious.  If,  after  the 
amendment  has  been  made,  the  defendant  does  not  traverse 
the  existence  of  the  jurisdictional  facts,  or  if,  having  trav- 
ersed them,  they  are  proved,  it  has  been  held  that  without 
trying  the  case  de  nova  a  judgment  or  decree  on  the  merits 
may  be  entered  upon  the  old  verdict  or  findings  of  fact* 

391.    Legal  and  Equitable  Procedure  May  Not  Be 

Intermingled. — The  rule  that  legal  and  equitable  procedure 
may  not  be  intermingled  has  been  rigidly  adhered  to.  Texas, 
from  the  time  of  its  admission  into  the  Union,  had  no  sepa- 
rate Courts  of  equity  and  no  distinct  equity  procedure. 

A  citizen  of  New  York  brought  suit  in  the  United  States 
Court  for  the  District  of  Texas  against  a  citizen  of  Texas  by 
filing  a  petition  in  that  Court  in  which  he  described  himself 
as  lawfully  possessed  of  four  negroes,  slaves  for  life,  to  wit, 
Billy,  a  negro  man  of  dark  complexion,  aged  about  12  years, 
of  the  value  of  $500;  Lindsay,  a  negro  man  of  dark  com- 
plexion, aged  22  years,  of  the  value  of  $1,000;  Betsy,  a 
mulatto  woman  of  light  complexion,  aged  about  30  years, 
and  of  the  value  of  $800,  and  Alexander,  a  boy  of  very  light 

■  Hodgson  vs.  Bowerbank,  5  C ranch,  303. 

■  Kennedy  vs.  Georgia  State  Bank,  8  How.  58©. 

•Grand  Trunk  Western  Ry.  Co.  vs.  Reddiek,  160  Fed.  898;  Parker 
Washington  Co.  vs.  Cramer,  201  Fed.  878. 
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complexion,  aged  about  4  years,  and  of  $400  value.  His 
petition  went  on  to  say  that  he  casually  lost  the  same  out  of 
his  possession  and  that  they  came  into  the  possession  of  the 
defendant  by  finding,  and  that  the  defendant,  though  often 
requested  so  to  do,  had  refused  to  deliver  them  to  the  plain- 
tiff. The  plaintiff  alleged  his  damage  to  be  $5,000.  Thus 
far  the  petition  was  strictly  a  declaration  in  trover.  It  con- 
tained a  prayer  for  process  and  that  upon  trial  of  the  cause 
"your  petitioner  may  have  a  judgment  in  specie  for  the  said 
negroes,  together  with  damages  for  the  detention  of  the  same 
and  also  the  costs  of  suit,"  and  then  ended  with  a  prayer 
for  such  other  and  further  relief  as  should  be  in  accordance 
with  right  and  justice.  In  other  words,  to  a  common  law 
declaration  in  trover  were  annexed  prayers  for  equitable 
relief. 

The  defendant  pleaded  that  the  title  of  these  negroes  had 
been  arbitrated  between  the  plaintiff  and  the  person  under 
whom  defendant  claimed  them  and  had  been  decided  in 
favor  of  the  latter.  The  plaintiff  in  reply  alleged  that 
the  award  was  not  binding.  The  jury  found  a  verdict  for 
the  plaintiff  for  $1,200,  the  value  of  the  negro  slaves  in  the 
suit,  with  six  and  a  quarter  cents  damages.  The  plaintiff 
then  released  the  judgment  for  $1,200  and  the  Court  ordered 
that  the  defendant  return  to  the  plaintiff  the  four  negroes 
and  pay  him  six  and  a  quarter  cents  damages  and  costs  of 
suit-  The  defendant  appealed  to  the  Supreme  Court.  Chief 
Justice  Taney  delivered  the  decision;  he  said: — 

"The  common  law  has  been  adopted  in  Texas,  but  the 
forms  and  rules  of  pleading  in  common  law  cases  have 
been  abolished,  and  the  parties  are  at  libertv  to  set  out 
their  respective  claims  and  defenses  in  any  form  that 
will  bring  them  before  the  court  And  as  there  is  no 
distinction  in  its  oourts  between  cases  at  law  and 
equity,  it  has  been  insisted  in  this  case,  on  behalf  of  the 
defendant  in  error,  that  this  court  may  regard  the 
plaintiff's  petition  either  as  a  declaration  at  law  or  as  a 
bill  in  equity.  Whatever  may  be  the  laws  of  Texas  in 
this  respect,  thev  do  not  govern  the  proceedings  in  the 
Courts  of  the  United  States.  And  although  the  forms 
of  proceedings  and  practice  in  the  State  courts  have 
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been  adopted  in  the  district  Court,  yet  the  adoption  of 
the  State  practice  must  not  be  understood  as  confound- 
ing the  principles  of  law  and  equity,  nor  as  authorizing 
legal  and  equitable  claims  to  be  blended  together  in  one 
suit.  The  Constitution  of  the  United  States,  in  creat- 
ing and  defining  the  judicial  power  of  the  general  gov- 
ernment, establishes  this  distinction  between  law  and 
equity ;  and  a  party  who  claims  a  legal  title  must  pro- 
ceed at  law,  and  may  xindoubtedly  proceed  according  to 
the  forms  of  practice  in  such  cases  in  the  State  court. 
But  if  the  claim  is  an  equitable  one,  he  must  proceed 
according  to  rules  whidi  this  court  has  prescribed 
(imder  the  authority  of  the  Act  of  August  23,  1842), 
regulating  proceedings  in  equity  in  courts  of  the  United 
States.  There  is  nothing  in  these  proceedings  which 
resembles  a  bill  or  answer  in  equity  according  to  the 
rules  prescribed  by  this  court,  nor  any  evidence  stated 
upon  which  a  decree  in  equity  could  be  revised  in  an 
appellate  court  Nor  was  any  equitable  title  set  up  by*' 
*  *  *  "the  plaintiff  in  the  court  below.  It  was  a  suit 
at  law  to  try  a  legal  title."  *  *  *  "Here  the  matter  in 
issue  was  the  property  in  these  negroes.  The  verdict 
does  not  find  that  they  are  the  property  of  the  plaintiff 
or  the  defendant,  but  finds  for  the  plaintiff  their  value, 
which  was  not  an  issue.  It  ought,  therefore,  to  have 
been  set  aside  upon  motion  of  either  party,  as  no  judg- 
ment could  be  lawfully  entered  upon  it."^ 

392.  In  Federal  Courts  Strictly  Equitable  Defenses 
Cannot  Be  Made  at  Law.— ^Many  defenses  can  now  be 
made  directly  at  law  which  formerly  could  have  been  made 
only  in  equity.  Where  the  change  in  the  common  law  is  due 
to  decisions  of  the  Courts  holding  in  effect  that  the  earlier 
rulings  prohibiting  such  defenses  were  erroneous,  there  is  in 
principle  no  reason  why  they  may  not  now  be  made  in  the 
Courts  of  the  United  States.  It  would  not  be  safe  to  affirm 
without  a  very  thorough  search  and  analysis  of  all  the  deci- 
sions of  the  Supreme  Court  and  of  the  subordinate  Federal 
tribunals,  that  none  of  the  Ic^slative  extensions  of  the  power 
of  the  parties  to  set  up  equitable  defenses  in  an  action  of  law 

^Bennett  vs.  Butterworth,  11  How.  669;  Wean  va  Holme,  21  How. 
481. 
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will  be  recognized  in  the  Federal  CourtB.  Still  the  general 
principle  that  in  those  Courts  equitable  and  legal  rights  and 
remedies  are  to  be  kept  separate  and  enforced  in  separate 
proceedings  is  dearly  recognized  and  on  the  wholly  firmly 
adhered  to.^ 

393.    Federal  Legal  Procedure. — ^Attention  will  be 

first  given  to  the  practice  and  procedure  on  the  law  side  of 
the  Federal  Courts.  It  is  expedient  that  the  differences 
between  the  procedure  of  the  Federal  Court  sitting  in  any 
particular  State  and  the  State  Courts  therein  shall  be  few. 
The  more  nearly  they  are  alike,  the  more  likely  it  is  that 
justice  will  be  furthered. 

The  great  diversity  among  the  several  States  themselves  in 
matters  of  pleading  and  practice  is  unfortunate.  It  has  been 
thought  that  greater  uniformity  and  greater  simplicity  and 
despatch  might  be  brought  about  if  Congress  authorized  the 
Supreme  Court  to  prescribe  rules  governing  pleading  and 
practice  in  the  Federal  Courts  on  their  law  sided  as  it  now 
does  with  reference  to  their  equitable  jurisdiction.  The 
adoption  by  the  several  States  of  these  Federal  rules,  would 
result  in  uniformity  of  procedure,  not  only  between  the 
Courts  of  the  States  and  of  the  United  States,  but  among 
the  former  as  well. 


394.  Federal  Process  Prior  to  Conformity  Act. — 

Up  to  this  time  the  problem  has  been  approached  from  the 
other  side.  As  early  as  1789  Congress  made  temporary  pro- 
vision for  assimilating  Federal  to  State  process.  In  1792  a 
permanent  statute  on  the  subject  was  enacted.  By  it  the 
process  in  the  Federal  Courts  was  to  be  the  same  in  each 
State,  respectively,  as  had  in  1789  been  used  by  the  highest 
Courts  of  the  latter.  Many  years  afterwards  what  is  now 
known  as  the  Conformity  Act  was  adopted. 

395.  The  Conformity  Act. — That  enactment  prescribes 

that  the  practice,  pleading,  forms  and  modes  of  proceeding  in 

^  Platte  Valley  Cattle  Co.  vs.  Bosserman-Gates  Live  Stock  &  Loan 
Co.,  202  Fed.  098. 
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civil  causes,  other  than  those  in  equity  and  admiralty,  in  the 
Federal  Courts  of  original  jurisdiction  shall  conform  as 
nearly  as  may  be  to  the  practice,  pleading,  forms  and  modes 
of  proceeding  existing  at  the  time  in  like  causes  in  the  Courts 
of  record  of  the  State  in  which  the  District  Courts  are  held, 
any  rule  of  Court  to  the  contrary  notwithstanding. 

The  Supreme  Court  said : 

'^The  purpose  of  the  provision  is  apparent  upon  its 
face.  No  analysis  is  necessary  to  reach  it.  It  was  to 
bring  about  uniformity  in  the  law  of  procedure  in  the 
Federal  and  State  courts  of  the  same  localitv.  It  had 
its  origin  in  the  code-enactments  of  many  of  the  States. 
While  in  the  Federal  tribunals  the  common  law  plead 
ings,  forms  and  practice  were  adhered  to,  in  the  State 
courts  of  the  same  district  the  simpler  forms  of  the 
local  code  prevailed.  This  involved  the  necessity  on 
the  part  of  the  bar  of  studying  two  distinct  systems  of 
remedial  law,  and  of  practicing  according  to  the  wholly 
dissimilar  requirements  of  both.  The  inconvenience  of 
such  a  state  of  things  is  obvious.  The  evil  was  a  serious 
one.  It  was  the  aim  of  the  provision  in  question  to 
remove  it."^ 

396.    Conformity  Statute  Does  Not  AfFect  Province 

of  Judge  and  Jury. — By  the  law  of  Illinois  a  judge  is 
required  to  give  all  his  instructions  in  writing,  and  he  may 
not  otherwise  add  to  or  modify  them.  The  jury  are  permitted 
to  take  the  written  instructions  with  them  to  the  jury  room. 
In  Xudd  vs.  Burrows  (supra),  one  of  the  parties  had 
requested  the  judge  to  give  his  charge  and  all  of  it  in  writing 
and  to  refrain,  as  the  Illinois  judges  are  required  to  do,  frcm 
any  comment  on  the  facts.  The  Supreme  Court,  after  using 
the  language  quoted  in  the  preceding  seotion,  said : — 

*^The  personal  administration  by  the  judge  of  his 
duties  while  sitting  upon  the  bench  was  not  complained 
of.  Xo  one  objected,  or  sought  a  remedy  in  that  direc- 
tion. We  see  nothing  in  the  Act  to  warrant  the  con- 
'  elusion  that  it  was  intended  to  have  such  an  application. 
If  the  proposition  of  the  counsel  for  the  plaintiff  in 
error  be  correct,  the  powers  of  the  judge,  as  defined  by 

*  Nudd  vs.  Burrows,  91  U.  S.  441. 
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the  common  law,  were  largely  trenched  upon."  *  *  ♦ 
"The  personal  conduct  and  administration  of  the  judge 
in  the  discharge  of  his  separate  functions  is,  in  our 
judgment,  neither  practice,  pleading,  nor  a  form  nor 
mode  of  proceeding  within  the  meaning  of  those  terma 
as  found  in  the  context." 

3d7.    Conformity  to  Be  Only  as  Near  as  May  Be. — 

In  a  subsequent  case  the  Court  pointed  out  that 

^^the  conformity  is  required  to  be  'as  near  as  may  be' — 
not  as  near  as  may  be  possible,  or  as  near  as  may  be 
practicable.  This  indefiniteness  may  have  been  suggested 
by  a  purpose :  it  devolved  upon  the  judges  to  be  affected 
the  duty  of  construing  and  deciding,  and  gave  them  the 
power  to  reject,  as  Congress  doubtless  expected  they 
would  do,  any  subordinate  provision  in  such  State  stat- 
utes which,  in  their  judgment,  would  unwisely  encum- 
ber the  administration  of  the  law,  or  tend  to  defeat  the 
ends  of  justice,  in  their  tribunals.  While  the  act  of 
Congress  is  to  a  lai^e  extent  mandatory,  it  is  also  to 
some  extent  only  directory  and  advisory."^ 

398.    Conformity   Statute  and  Rules  of   Court. — 

A  rule  of  the  United  States  Court  for  the  District  of  Colo- 
rado provided  that  the  defendant  should  appear,  demur  or 
answer  within  ten  days  from  the  day  of  service,  if  such 
service  be  made  within  the  county  from  which  the  summons 
is  issued.  A  subsequent  statute  of  Colorado  extended  the 
time  to  twenty  days.  A  defendant  appeared  within  ten  days 
and  moved  to  quash  the  return  on  the  ground  that  the  process 
was  not  the  process  required  by  the  Act  of  Congress,  in  that 
it  did  not  give  the  defendant  the  number  of  days  in  which 
to  appear  and  answer  or  demur  accorded  by  the  State  law. 
The  Supreme  Court  held  that  the  summons  was  ih  proper 
form  and  said  :— 

"We  think  *  *  *  while  it  was  the  purpose  of  Con- 
gress to  bring  about  a  general  uniformity  in  Federal 
and  State  proceedings  in  civil  cases,  and  to  confer  upon 
suitors  in  Courts  of  the  United  States  the  advantages 
of  remedies  provided  by  State  legislation^  yet  that  it 

'  Indianapolis  R.  B,  Co.  vs.  Horst^  dS  U.  S.  SOI. 
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was  also  the  intention  to  reach  such  uniformity  often 
largely  through  the  discretion  of  the  Federal  courts, 
exercised  in  the  form  of  general  rules^  adopted  from 
time  to  time^  and  so  regulating  their  own  practice  as 
may  be  necessary  or  convenient  for  the  advancement  of 
justice  and  the  prevention  of  delays  in  proceedings."^ 

Any  other  construction  would  involve  an  unconstitutional 
delegation  of  congressional  power  to  State  legblatures. 

399.  The  Conformity  Statute  Yields  to  the  Con- 
stitation  and  to  Any  Specific  Federal  Statute. — The 

separation  of  law  and  equity,  and  the  requirement  that  in 
trials  at  common  law  when  a  sum  greater  than  $20  is  at 
issue,  either  party  is  entitled  to  a  trial  by  jury,  by  which  is 
meant  a  trial  conducted  substantially  as  jury  trials  were  con- 
ducted at  the  time  of  the  adoption  of  the  Constitution,  nec- 
essarily in  many  features  make  radical  distinctions  between 
the  State  and  Federal  procedure.  Nor  will  the  Courts 
assume  that  Congress  by  the  Conformity  Act  intended  to 
repeal  or  change  any  specific  provision,  it  had  already  made 
for  the  government  of  the  procedure  of  the  Federal  Courts, 
much  less  can  it  be  supposed  that  Congress  by  enacting  it 
attempted  to  tie  its  hands  for  the  future.  It  follows  that 
the  Conformity  Act  must  yield  to  the  other  legislation  of 
Congress.^ 

400.  The  Conformity  Act  Does  Not  Adopt  for  Fed- 
eral Courts  State  Statutes  as  to  Service  of  Process 
Inconsistent  With  the  General  Principles  of  Jurispru- 
dence.— It  sometimes  happens  that  State  statutes  go  very 

far  in  attempting  to  extend  the  jurisdiction  of  their  Courts 
over  persons  who,  according  to  the  general  principles  of  juris- 
prudence, are  not  subject  thereto.  This  tendency  is  especially 
manifested  with  reference  to  corporations.  In  some  States 
a  corporation  may  be  bound  by  service  on  one  of  its  agents 
or  employees  found  in  the  State,  although  it  was  not  incor- 

^  Shepard  vs.  Adams,  168  tJ.  S.  625. 

*  Southern  Pacific  Co.  vs.  Denton,  146  tJ.  S.  202. 
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porated  therein  and  is  not  at  the  time  of  such  service  doing 
business  within  it,  either  generally  or  specially.  The  Con- 
formity Statute  does  not  require  or  permit  the  Federal 
Courts  to  hold  such  service  valid  when  under  general  prin- 
ciples of  jurisprudence  it  would  not  have  been.  This  rule 
applies  as  well  to  cases  instituted  in  the  United  States 
Court«j  as  to  thos^  brought  in  the  State  tribunals  and  tbence 
removed  to  the  Federal.^ 

401.  Conformity  Statute  Does  Not  Control  Mode  of 
Proof  in  Federal  Courts. — Congress  has  prescribed  the 

mode  of  proof  in  actions  in  the  Federal  Courts.  It  has  said 
that-  this  shall  be  by  the  oral  examination  of  witnesses  in 
open  Court  and  has  provided  that,  under  certain  specific 
exceptional  circumstances,  depositions  taken  elsewhere  may 
be  admitted  in  evidence.  It  is  not  in  the  power  of  State 
legislation  to  add  to  or  withdraw  from  those  exceptions.  Con- 
gress, it  is  true,  has  provided  that  in  addition  to  the  other 
modes  of  taking  depositions  prescribed  by  the  Revised  Stat- 
utes, it  shall  be  lawful  to  take  them  in  the  manner  fixed  by 
State  law.  This  permission,  however,  relates  merely  to  the 
way  in  which  a  deposition  may  be  taken  when  such  deposi- 
tion is  under  the  Federal  law  admissible  at  all.  It  does  not 
extend  the  cases  in  which  depositions  may  be  admitted.^ 

402. '  Whether  a  Plaintiff  in  a  Personal  Injury  Case 
May  Be  Required  to  Submit  to  Physical  Examination 
Depends  on  the  State  Law. — At  common  law  the  Court 

had  no  power  to  require  a  plaintiff  in  a  personal  injury  case 
to  submit  to  a  physical  examination.^ 

A  statute  of  New  Jersey  authorized  the  Court  in  a  litiga- 
tion of  that  character,  upon  the  application  of  the  defend- 
ant to  order  one.  The  question  arose  as  to  whether  the 
United  States  Court,  sitting  in  that  State,  could  do  the 
like.  The  Supreme  Court  held  that  the  statute  was  one 
of   the  laws  of  the   State  which   by  section   721    of   the 

>  Mecbanical  Appliance  Ck>.  vs.  Castleman,  215  U.  S.  437. 

*  Hanks  Dental  Assn.  vs.  Tooth  C?rown  Co.,  194  U.  S.  310. 

*  Union  Pacific  Ry.  C3o.  vs.  Botsford,  141  U.  S.  250. 
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lievised  Statutes,  as  we  shall  later  see,  were  to  be  r^arded  as 
a  rule  of  deoision  of  the  Courts  of  the  United  States  wheu  not 
in  conflict  with  the  Federal  Cooostitution,  treaties  or  statutes; 
and  that  there  is  nothing  in  the  laws  of  the  United  States  to 
prohibit  such  an  examination,  when  made  at  the  trial, 
although  under  them  it  could  not  have  been  required  against 
the  plaintifFs  consent  in  advance  thereof.^ 

403.  State  Statutes  or  Usages  as  to  Continuaiices 
Are  Not  Binding  on  the  Federal  Courts. — The  statute 

law  of  Texas  under  certain  circumstances  gives  a  party  an 
absolute  right  to  at  least  one  continuance.  The  defendant 
in  a  case  depending  before  the  United  States  Court  sitting 
in  Texas  sought  to  avail  itself  of  this  privilege.  The  Circuit 
Court  of  Appeals  for  the  Fifth  Circuit  held  that  such  State 
law  was  not  binding  on  the  Federal  Courts,  and  that  whether 
a  continuance  should  or  should  not  be  granted  rested  in  the 
sound  discretion  of  the  trial  judge.^ 

404.  Amendment  of  Pleadings  Freely  Permitted.— 

The  framers  of  the  original  Judiciary  Act  of  1789  were  far 
ahead  of  their  contemporaries  in  the  liberality  of  their  pm- 
visions  for  amendment  Indeed  it  is  doubtful  whether  in 
any  modern  State  Code  there  is  any  more  liberal  and  en- 
lightened provision  for  amendment  than  was  then  made.  In 
most  of  the  States,  even  today,  the  right  to  correct  errors  in 
pleadings  is  by  no  means  as  extensive  as  it  is  under  this 
Federal  law  passed  one  hundred  and  twenty-five  years  ago. 
The  provisions  which  formed  section  32  of  the  Judiciary  Act 
of  1789  are  now  codified  as  section  954  of  the  Revised  Stat- 
utes. They  direct  the  Federal  Courts  in  civil  cases  to  ignore 
all  defects  of  form  except  those  attacked  by  demurrer  and 
substantially  assigned  in  the  demurrer  itself  as  grounds  there- 
for. The  Court  is,  in  the  broadest  way,  authorized  at  any 
time  to  permit  amendments  in  the  process  or  pleadings  upon 
such  conditions  as  it  shall  in  its  discretion,  and  bv  its  rule, 
prescribe.     It  follows  that  any  amendments  which  would 

•  Camden  ft  Subnrban  Ry.  Co.  vs.  Stetson.  177  U.  S.  172. 

*  Texas  ft  P.  Ry.  Co.  vs.  Nelson,  50  Fed.  814. 
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be  allowable  under  State  practice  will  be  permitted  by  the 
Federal  Court  unless^  perhaps,  where  their  effect  would  be 
to  violate  some  of  the  cardinal  rules  governing  the  jurisdic- 
tion or  procedure  of  the  Federal  Courts.  On  the  other  hand, 
no  State  statute  or  practice  can  limit  the  power  of  the  Fed- 
eral Courts  to  permit  amendments.    Thus — 

The  California  form  of  Lord  Campbell's  Act  requires  that 
the  suit  shall  be  brought  by  the  legal  representatives  of  the 
decedent  for  his  next  of  kin. 

In  the  United  States  Court  for  the  Northern  District  of 
California  such  a  suit  was  brought  by  the  father  of  the 
deceased  in  his  own  name.  He  was  the  next  of  kin.  The 
error  was  not  discovei*ed  until  after  the  time  in  which  a  new 
suit  could  be  brought.  It  was  held  that  he  should  be  allowed 
to  amend  his  old  action  in  such  manner  as  to  substitute  the 
administrator  of  the  deceased  as  party  plaintiff  for  the 
father.^  It  was  immaterial  that  such  substitution  would  not 
have  been  permitted  in  the  State  Courts. 

405.  Federal  and  State  Pleading  Nearly  Identical — 
Federal  and  State  Pr^iCtice  Similar. — For  practical  pur- 
poses it  is  sufficiently  accurate  to  say  that  in  most  matters 
of  pleading  the  procedure  on  the  law  side  of  the  United 
States  Courts,  sitting  in  any  State,  is  very  nearly  the  same 
as  in  the  Courts  of  that  commonwealth,  except  that  in  the 
Federal  tribunals  the  existence  of  facts  necessary  to  juris- 
diction must  be  averred  and  the  line  dividing  equitable 
from  legal  remedies  must  be  preserved.  Where  it  comes  to 
what  are  more  strictly  matters  of  practice,  the  procedure  of 
the  United  States  Courts  is  in  many  respects  identical  with 
that  of  the  State  Courts,  and  in  almost  all  others  substan- 
tially similar  thereto.  In  all  such  matters,  however,  the 
prudent  practitioner  will  always  carefully  examine  the  Fed- 
eral Statutes  and  the  rules  of  the  particular  United  States 
Court  in  which  he  is  practicing. 

*  Reardon  vs.  Balaklala  Consolidated  Copper  Co.,  108  Fed.  189. 
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406.  In  Common  Law  States  a  Oeneral  Issue  Plea 
Does  Not  Traverse  the  Jurisdictional  Averments. — ^In 

States  which  retain  the  common  law  system  of  pleading  the 
general  issue  plea  does  not  traverse  the  jurisdictional  avei^ 
ments  of  the  declaration.  In  accordance  with  the  Conform- 
ity Statute,  if  in  the  Federal  Court  sitting  in  such  a  State, 
the  plaintiff  alleges  in  his  declaration  the  necessary  juris- 
dictional facta,  and  the  defendant  does  not  traverse  them  by 
special  plea  in  abatement,  they  are  assumed  to  be  true, 
although  there  may  have  been  no  evidence  upon  the  subject^ 
If  in  the  course  of  the  trial  it  should  affirmatively  appear 
that  they  are  untrue  it  will  be  the  statutory  duty  of  the  Court 
to  dismiss  the  case,  as  one  not  really  within  its  jurisdiction. 

In  Code  States  in  which  the  general  denial  of  the  answer 
traverses  the  jurisdictional  facts,  the  plaintiff  must  prove 
them.  In  most  of  the  States  in  which  Hie  code  system  of 
pleading  prevails,  it  is  not  necessary  to  plead  specially  in 
abatement.  A  general  denial  in  the  answer  of  all  the  allega- 
tions of  the  declaration  or  complaint  that  are  not  admitted, 
puts  the  burden  of  proving  them  upon  the  plaintiff.  In 
such  States  it  has  accordingly  been  held  that  unless  the 
defendant  by  its  answer  admits  the  jurisdictional  allegations^ 
the  plaintiff  must  prove  them,  and  if  he  does  not^  judgment 
must  be  given  against  him.^ 

407.  The  Conformity  Statute  and  the  Local  Codes 

of  Maryland. — In  ^Maryland  we  have  separate  codes  for  the 
City  of  l^ltimore  and  for  everyone  of  the  twenty-thr^  coun- 
ties of  the  State.  In  Baltimore  City,  and  in  quite  a  num- 
ber of  the  counties,  there  are  local  requirements  with  refer^ 
ence  to  the  pleading  and  practice  of  the  Courts  differing 
from  th(5  provisions  of  the  Code  of  Public  General  Laws. 

'  Sheppard  vs.  Graves,  14  How.  505 ;  Stelgleder  vs.  McQuedten,  198 
U.  S.  141. 

» Roberts  vs.  T^wls.  144  V.  S.  653 ;  Lindsay-Bitton  Live  Stock  Oo. 
vs.  Justice,  IDl  Fed.  163.  The  latter  case  overrules  HUl  vs.  Walkw, 
167  Fed.  241,  in  which  tlie  whole  subject  and  all  the  authorities  arc 
elaborately  discussed. 
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The  Act  of  Congress  does  not  provide  for  the  adaption  of 
such  local  statutes. 

408.  Speedy    Judgment    Acts. — ^For    example — the 

Speedy  Judgment  Act  applies  to  Baltimore  City.  There 
are  Acts,  similar  in  purpose,  but  diflFering  more  or  less  in 
detail,  in  force  in  quite  a  number  of  the  coimtiee  of  the  State. 
No  one  of  these  regulates  the  practice  of  the  District  Court 
of  the  United  States  for  the  District  of  Maryland.  That 
practice  is  necessarily  uniform  throughout  the  district.  Con- 
formity to  the  State  practice  as  near  as  may  be,  is  brought 
about  by  a  rule  of  Court  adopting  the  Act  effective  in  Balti- 
more City,  with  some  modifications,  the  latter  made  in  view 
of  the  fact  that  it  is  not  quite  fair  to  call  on  a  defendant  in 
Garrett  or  Worcester  to  plead  in  a  clerk's  office  in  Baltimore 
City  quite  so  promptly  as  can  reasonably  be  demanded  of  a 
resident  of  Baltimore. 

The  present  rule  of  the  United  States  Court  for  the  Dis- 
trict of  Maryland  allows  the  defendant  to  plead  at  any  time 
before  the  next  return  day  instead  of  limiting  him  to  the 
fifteen  days  prescribed  by  the  local  law.  "Return  days  are 
the  first  Mondays  of  each  month. 

409.  Common    Law    Trials    With    Jury    Unless 

Waived. — Every  common  law  trial  in  the  Federal  Courts 
is  to  a  jury  unless  the  parties  otherwise  agree.  The  agree- 
ment may  be  in  writing  or  it  may  be  by  word  of  mouth. 
If  it  is  not  in  writing,  the  right  to  a  review  of  any  ruling 
upon  the  admission  or  rejection  of  testimony  or  upon  any 
other  question  growing  out  of  the  evidence,  has  been  waived. 
The  judgment  of  the  Court  is  final.  It  has  been  held  that  the 
verbal  agreement  of  the  parties  to  submit  the  case  to  the 
Judge  without  a  jury  is  as  an  agreement  to  abide  by  his 
arbitration.^ 

The  statute,  however,  provides  that  the  parties  may  stipu- 
late in  writing  to  try  the  case  before  the  Court  without  a 
jury.    When  this  is  done,  exceptions  may  be  taken  and  writs 

>  Bond  vs.  Dustin,  112  U.  S.  004. 
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of  error  issued  in  the  same  maimer  as  if  the  trial  was  before 
a  jury.2 

410.  Qualifications  of  Jurors. — The  qualifications  of 

jurors  in  the  United  States  Courts  are  tihose  prescribed  by 
the  law  of  the  State  in  which  the  Court  is  sitting.  This 
rule  has  in  some  cases  been  very  strictly  enforced.  Thus — a 
prisoner  was  indicted  for  having,  while  president  of  a 
national  bank  at  Asheville,  North  Carolina,  abstracted  and 
embezzled  its  f imds.  His  counsel  and  the  district  attorn^ 
stipulated  in  writing  that  the  defendant  might  plead  to  the 
indictment,  but  should  have  the  right  on  motion  in  arrest  or 
for  a  new  trial  to  take  advantage  of  all  matters  and  things 
available  on  motion  to  quash  or  by  demurrer.  After  he  had 
been  four  times  tried  and  twice  convicted,  he  attacked  the 
competency  of  the  Grand  Jury  by  which  he  was  indicted 
on  the  ground  that  two  members  of  it  were  persons  who  had 
been  assessed  for  taxes  in  North  Carolina,  but  who  had  not 
paid  their  taxes  for  the  preceding  year,  and  who  therefore 
were  not,  according  to  the  State  law,  qualified  to  serve  as 
jurors.  The  Circuit  Court  of  Appeals  held  that  this  objec- 
tion was  fatal,  reversed  the  judgment,  and  sent  the  case  back 
with  an  order  to  quash  the  indictment  It  was  then  about 
nine  years  since  the  oifense  had  been  committed.  The  Stat- 
ute of  Limitations  was  a  complete  bar  to  any  further  prose- 
cution.^ 

411.  Competency  of  Witnesses  in  Civil  Cases  Deter- 
mined by  State  Law. — By  Act  of  June  29,  1906,^  the  com- 
petency of  a  witness  to  testify  in  any  civil  action,  suit  or 
proceeding  in  the  Courts  of  the  United  States  is  to  be  deter- 
mined by  the  laws  of  the  State  or  Territory  in  which  the 
Court  is  held.    The  Act  by  its  terms  applies  to  cases  at  Igw, 

in  equity^  and  in  admiralty. 

*  Revised  Statutes,  sees.  649,  700. 

*  Breese  vs.  United  States,  143  Fed.  260. 
'  34  Stat  618. 

'Rowland  vs.  Biesecker,  185  Fed.  516. 
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412.  Court  Determines  the  Law,  the  Jury  the  Facts. 

— ^In  civil  as  in  criminal  cases  in  the  Federal  Courts,  the 
Court,  that  is  to  say,  the  judge,  is  the  judge  of  the  law;  the 
jury  of  the  facts.  The  judge  is  at  liberty  to  comment  upon 
the  latter  as  fully  as  he  sees  fit,  always  provided  he  makes 
the  jury  understand  that  they  are  the  final  judges  of  the 
facts,  and  that  they  are  at  full  liberty  to  disregard  anything 
that  he  says  on  that  subject,  although  they  are  absolutely 
bound  to  accept  the  law  as  laid  down  by  him. 

413.  What  Happens  When  Both  Parties  Ask  for 

Instructed  Verdict. — Sometimes  at  the  end  of  a  trial  bv 
jury  each  party  asks  for  an  instructed  verdict.  In  the 
Federal  Courts  when  this  is  done  it  amounts  to  an  agree- 
ment that  there  are  no  disputed  questions  of  fact  whidi 
could  operate  to  deflect  or  control  the  question  of  law.  It  is 
a  request  that  the  Court  find  the  facts.  The  parties  are 
therefore  concluded  by  the  finding  made  by  the  Court  and 
upon  which  the  resulting  instruction  of  law  is  given.  In 
reviewing  the  action  of  the  Court  below,  the  Appellate  Court 
is  limited  to  the  consideration  of  the  correctness  of  the  con- 
clusion of  law.  If  that  be  sound,  and  there  be  any  evidence 
to  support  it,  the  judgment  must  be  afiirmed.^ 

414.  Exceptions  to  Charge  Must  Point  Out  Partic- 
ular Error  Complained  of. — If  counsel  wish  to  reserve 

an  exception  of  any  value  to  the  charge  of  the  judge,  it  is 
necessary  to  point  out  to  him  specifically  the  very  proposi- 
tion all^jed  to  be  erroneous.  The  rule  in  this  respect  is  the 
same  in  civil  as  in  criminal  cases.* 

415.  Federal  Courts  Will  Direct  Verdicts  in  Cases 
in  Which  in  Courts  of  Some  States  Such  Direction 

Could  Not  Be  Given. — In  the  Federal  Courts  when  the 
evidence  points  so  immistakably  to  one  conclusion  that  no 
fair-minded  and  intelligent  man  could  come  to  any  other^ 

*  BeutteU  vs.  Magone,  157  TJ.  S.  154. 

*  Sec.  108.  supra. 
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the  Court  will  instruct  the  jury  to  find  a  verdict  accordingly. 
Such  instruction  will  be  given,  although  there  may  be  a 
scintilla  of  evidence  on  the  odier  side.  The  Court  will  direct 
a  verdict  for  one  party  in  those  cases  in  whicb  it  would  feel 
bound  to  set  aside  a  verdict  for  the  other.  ^  This  is  contrary 
to  the  practice  prevailing  in  some  of  the  States. 

Such  direction  has  been  given  at  the  conclusion  of  the 
plaintiffs  opening  statement  and  before  any  evidence  was 
offered.  In  the  leading  case  on  the  subject  the  plaintiff, 
who  had  been  consul  general  of  Turkey,  sued  the  Winchester 
Arms  Co.  for  upwards  of  $130,000,  which  he  alleged  to  be 
duo  him  as  a  commission  on  a  large  sale  of  rifles  to  the 
Turkish  Government  From  the  opening  statement  of  his 
counsel,  it  appeared  that  he  had  agreed  for  a  commission 
to  use  his  large  personal  influence  with  the  Turkish  officer 
detailed  to  select  and  buy  the  arms.  The  Court  at  once 
directed  a  verdict  for  the  defendant.  The  Supreme  Court 
said  it  was  right  in  so  doing.^ 

'Delaware,  Lackawanna  &  Western  R.  R.  Go.  vs.  Converse,  139 
U.  S.  400. 
'  Oscanyan  vs.  Arms  Co.,  103  U.  S.  261. 
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CHAPTER  XV. 

PROCEDURE  OF  FEDERAL  COURTS  WHEN  SIT- 
TING AS  COURTS  OF  EQUITY. 

416.  General  Equitable  Procedure. — The  procedure 

on  the  equity  side  of  the  Federal  Courts  requires  separate 
consideration. 

Originally  equity  had  no  jurisdiction  in  any  case  where 
a  plain,  adequate  and  complete  remedy  might  be  had  at  law. 
Such  is  still  the  rule  in  the  Federal  Courts. 

417.  Whether  a  Plaintiff  Has  a  Remedy  at  Law 
Depends  on  Whether  He  Had  Such  Remedy  in  1789. — 

Whether  a  plaintiff  has  such  remedy  at  law  depends  not  upon 
the  state  of  the  law  at  the  time  the  suit,  is  brought,  but  upon 
what  it  was  when  the  Constitution  drew  the  line  of  demarca- 
tion between  legal  and  equitable  jurisdiction.  In  many, 
perhaps  in  most,  of  the  States,  legislation  has  now  provided 
l^al  remedies  for  many  wrongs  which  formerly  could  have 
been  redressed  in  Courts  of  equity  alone.  For  example,  the 
laws  of  Louisiana  provide  that,  in  a  proceeding  at  law,  a 
creditor  may  subject  his  debtor's  property  to  the  lien  of  his 
judgment,  although  before  it  was  recovered  the  debtor,  for 
the  purpose  of  defrauding  his  creditors,  conveyed  such  prop- 
erty to  someone  else.  The  existence  of  such  a  statute  in  no 
wise  limits  the  equitable  jurisdiction  of  the  District  Court 
of  the  United  States  for  the  District  of  Louisiana.  In  1789 
there  existed  no  adequate  and  complete  remedy  at  law,  and 
the  jurisdiction  of  equity  to  set  aside  such  deeds  and  subject 
the  property  to  the  lien  of  the  plaintiff's  judgment  was  then 
thoroughly  established. 

418.  Federal  Courts  of  Equity  May  Enforce  New 
Equitable  Remedies  for  Equitable  Rights. — The  bounds 

of  the  equity  jurisdiction  of  the  United  States  Courts  being 
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fixed  by  the  Constitution,  can  neither  be  extended  nor 
restricted  by  State  l^islation.^  As  has  been  stated,  Federal 
Courts  can,  however,  avail  themselves  of  any  new  equitable 
remedy  for  the  enfopcement  of  a  right  which  is  equitable  in 
its  nature. 

Jurisdiction  over  proceedings  to  quiet  title  and  to  pre- 
vent litigation  is  inherent  in  equity.  The  Courts  have 
imposed  limitations  upon  its  exercise  by  declaring  that  to 
maintain  a  bill  to  quiet  title  it  is  necessary  that  the  plain- 
tiff be  in  possesion  and,  in  most  cases,  that  his  title  shall 
have  been  established  by  law  or  founded  on  undisputed  or 
long-continued  possession.  It  is  competent  for  the  legislative 
power  to  remove  such  limitation. 

A  statute  of  iN'ebraska  provided  that  an  action  might  be 
brought  and  prosecuted  to  final  decree  by  any  person  claim- 
ing title  to  real  estate,  whether  in  actual  possession  or  not, 
against  any  person  who  claimed  an  adverse  estate  or  interest 
therein  for  the  purpose  of  determining  such  estate  and  inter- 
est and  quieting  the  title  to  such  real  estete.  It  was  held, 
the  lands  being  wild  and  unoccupied  and  neither  party  in 
possession,  that  a  bill  to  quiet  title  could  be  sustained  in  the 
Circuit  Court  for  the  District  of  Nebraska.*  When,  how- 
ever, the  defendant  is  in  possession  and  the  plaintiff  claims 
a  good  legal  title,  the  latter  has  a  plain,  adequate  and  com- 
plete remedy  at  law  and  no  State  statute  will  entitle  him  to 
proceed  on  the  equity  side  of  the  Federal  Courts.' 

419.  Federal  Equity  Procedure  Uniform  Through- 
put the  Country. — ^While  under  the  Conformity  statute  the 

pleading  and  practice  of  the  Federal  Courts  on  their  law 
side  are  necessarily  as  varied  as  that  of  the  States,  precisely 
the  opposite  is  true  as  to  the  conduct  of  their  chancery  busi- 
ness. Federal  equity  procedure  and  practice  are  imiform 
throughout  the  country. 

420.  Equity  Rules  of  Supreme  Oourt  Regulate 
Federal  Equity  Procedure. — ^Fnder  the  provisions  of  sec- 

*  Mississippi  Mills  vs.  Cohn,  150  U.  S.  202. 
» Holland  vs.  Challen,  110  U.  S.  15. 

*  Whitehead  vs.  Shattiick,  138  F.  S.  146. 
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tions  913  and  917  of  the  Revised  Statutes,  the  procedure  in 
equity  in  the  Federal  Courts  is,  in  larger  part,  regulated  by 
the  equity  rules  prescribed  from  time  to  time  by  the  Supreme 
Court  Such  rules  were  adopted  in  1842.  They  remained 
in  force  for  seventy  years.  During  that  time  amendments 
and  additions  were  made  to  them,  but  their  general  scheme 
remained  substantially  unaltered.  On  February  1,  1913,  an 
entirely  new  set  went  into  force.  They  made  radical  changes 
in  equity  pleading  and  practice. 

421.  The  New  Jiquity  Rules. — They  are  published  in 
full  in  Volume  198  of  the  Federal  Reporter.  They  are 
intended  to  promote  the  prompt  decision  of  causes  and  to 
insure,  so  far  as  possible^  that  they  shall  be  decided  in  accord- 
ance with  the  substantial  rights  of  the  parties  and  not  upon 
mere  technicalities. 

422.  Technical  Forms  of  Equity  Pleading  Abol- 
ished.— To  this  end  the  18th  rule  declares  "unless  other- 
wise prescribed  by  statute  or  these  rules,  the  technical  forms 
of  pleading  in  equity  are  abolished." 

423.  The  Bill.— A  bill  in  equity  should  set  forth  the 
full  name  of  every  party  when  known,  his  citizenship  and 
residence.  If  any  party  be  under  disability,  that  fact 
should  be  stated.  The  bill  should  contain  a  short  and  plain 
statement  of  the  grounds  upon  which  the  jurisdiction  of 
the  Court  depends,  and  of  the  ultimate  facts  upon  which 
the  plaintiff  seeks  relief.  It  is  expressly  directed  that  any 
mere  statements  of  evidence  shall  be  omitted.  If  from  the 
bill  it  appears  that  there  are  proper  parties  to  the  litigation 
not  made  parties  to  the  cause,  the  bill  should  explain  why ; 
as,  for  example,  that  they  are  without  the  jurisdiction  of 
the  Court  or  that  they  cannot  be  made  parties  without  oust- 
ing its  jurisdiction.  If  any  special  relief  pending  the  suit 
or  on  final  hearing  is  wanted,  the  bill  must  state  it  and  ask 
for  it.  Relief  may  be  sought  in  the  alternative.  Wher- 
ever special  relief  pending  the  suit  is  desired,  as,  for  exam- 
ple, a  preliminars'  injunction,  the  bill  should  be  verified  by 
oath  of  the  plaintiff  or  by  someone  having  knowledge  of  the 
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facts  upon  which  such  relief  is  asked.  ^  One  of  the  objects 
of  the  Supreme  Court  was  to  get  rid  of  unnecessary  prolixity 
in  equity  pleading.  It  is  the  duty  of  the  Courts  to  give  effect 
to  this  purpose  by  requiring  counsel  to  omit  unnecessary  alle- 
gations and  to  cut  out  all  useless  verbiage  no  matter  how 
greatly  it  may  have  the  sanction  of  c^ituries  bdiind  it. 

424.    Joutder  of  Separate  Causes   of   Action. — If 

there  is  only  a  single  plaintiff  and  a  single  defendant,  the 
plaintiff  may  unite  all  his  causes  of  action  cognizable  in 
equity  in  one  bill.  Where  there  is  more  than  one  plaintiff 
the  causes  of  action  joined  must  be  joint  If  there  is  more 
than  one  defendant  the  liability  must  be  one  asserted  against 
all  the  material  defendants  or  sufficient  grounds  must  appear 
for  uniting  the  causes  of  action  in  order  to  promote  the 
convenient  administration  of  justice.  To  further  conven- 
ience, justice  and  dispatch,  the  Court  is  empowered  to  order 
separaite  trials  of  the  various  causes  of  action  alleged  if,  in 
its  judgment,  all  of  them  cannot  conveniently  be  disposed  of 
together.^ 

425.  Process. — By  the  12th  Rule  the  clerk  is  required, 
upon  the  filing  of  a  bill  of  complaint,  to  issue  a  subp<Bna  for 
the  defendant.  It  is  returnable  within  twenty  days  from 
its  issue. 

426.  Time   in   Which   t4>   Answer. — The  defendant 

must  file  his  answer  or  defense  on  or  before  the  twentieth 
day  after  the  subpoena  is  served  on  him,^  unless  for  cause 
the  judge  extends  the  time  for  so-  doing.  In  counting  these 
davs,  the  dav  of  service  is  excluded.^  If  he  fails  to  answer 
in  time  the  bill  may  be  taken  as  confessed.  These  pro- 
visions greatly  change  the  former  practice.  Under  the  old 
rules,  all  process  was  returnable  to  a  particular  return  day; 
now  it  is  returnable  within  twenty  days  of  its  issue.  What 
is  more  important,  the  defendant  no  longer  has  so  many 
days  in  which  to  enter  his  appearance  and  then  so  many 

*  Rule  2r). 

*  Rule  26. 

*  Rule  16. 

*  Rule  12. 
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additional  days  to  answer.  He  is  required  to  file  his  answer 
within  twenty  days  after  the  subpoena  has  been  served  upon 
him. 

427.  Pleas  and  Demurrers  in  Equity  Are  Abolished. 

— Pleas  and  demurrers  in  equity  are  abolished.  If  upon 
reading  a  bill  filed  against  your  client  you  are  of  opinion 
that  upon  the  face  of  it  you  have  a  defense  in  point  of  law, 
whether  it  be  for  misjoinder  of  parties,  non- joinder  of  an 
indispensable  party,  or  insufficient  allegations  of  fact  to  con- 
stitute a  valid  cause  of  action  in  equity,  you  may  make  a 
motion  to  dismiss  the  bill  or  you  may  set  up  your  defense  in 
your  answer.  Whether  you  do  one  or  the  other  that  portion 
of  your  defense  may,  at  the  discretion  of  the  Court,  be  called 
up  and  dispose  of  before  final  hearing.  Every  defense  for- 
merly presentable  by  plea  in  bar  or  abatement  should  be 
made  in  the  answer,  and  in  the  discretion  of  the  Court  mav 
be  separately  heard  and  disposed  of  before  the  trial  of  the 
principal  case.^ 

m 

428.  Must  Answer  Within  Five  Days  After  Denial 

of  Motion  to  Dismiss. — If,  representing  the  defendant, 
you  move  to  dismiss  the  bill  or  any  part  thereof,  your  motion 
may  be  set  down  for  hearing  by  either  party  on  five  days' 
notice.  If  it  is  denied  your  answer  must  be  filed  within  five 
days  thereafter  or  a  decree  pro  confesso  will  be  entered.^ 

429.  The  Answer. — The  rules  require  the  defendant, 
in  his  answer,  to  set  forth,  in  short  and  simple  terms,  his 
defense  to  each  claim  asserted  by  the  bill.  He  is  to  omit 
mere  statements  of  evidence.  He  is  to  avoid  any  general 
denial  of  the  averments  of  the  bill.  He  must  specifically 
admit  or  deny  or  explain  the  facts  upon  which  the  plaintiff 
relies.  If  he  is  without  knowledge  of  them,  he  must  say  so ; 
and  the  effect  will  be  the  same  as  if  he  had  denied  them. 
Averments,  other  than  of  value  or  amount  of  damage,  if  not 
denied,  shall  be  deemed  confessed  except  as  against  an  infant. 

'  Rule  29. 
'  Rule  29. 
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a  lunatic  or  other  person  non  compos  and  not  under  guardian- 
ship. ^Vhen  justice  requires,  an  answer  may  be  amended  by 
leave  of  the  Court  or  the  judge,  upon  reasonable  notice^  80  as 
to  put  any  averment  in  issue.  The  answer  may  state  as 
many  defenses  in  the  alternative,  regardless  of  consistency, 
as  the  defendant  deems  essential  to  his  defense.^ 

430.  Cross  Bills  Abolished,  (Soonter-Claims  in 
Answer  Substituted. — Cross  bills  are  abolished.    There  is 

no  further  necessity  for  them.  The  answer  must  state  in 
short  and  simple  form  any  oounterKdaim  arising  out  of  the 
transaction  which  is  the  subject-matter  of  the  suit,  and  may 
set  up  any  setoff  or  oounter-daim  against  the  plaintiff  which 
might  have  been  the  subject  of  an  independent  suit  in  equity 
iigainst  him.  Such  set-off  or  oounter-claim,  so  set  up,  has 
the  same  effect  as  a  cross  suit,  and  enables  the  Court  to  pro- 
nounce a  final  judgment,  both  on  the  original  and  cross 
claims.  ^ 

431.  What  AflSrmative  Claims  May  Defendant  in 
His  Answer  Make  Against  Plaintiff? — The  lower  Fed- 

•eral  Courts  seem  to  be  having  some  difficulty  in  determining 
just  what  the  Supreme  Court  meant  by  saying  that  the 
defendant  might  set  out  in  his  answer  any  set-off  or  counter- 
•claim  which  might  be  the  subject  of  an  independent  suit  in 
^uity  against  the  paintiff.  The  language  is  admittedly 
broad,  but  with  the  inherent  conservatism  of  the  Courts, 
some  judges  have  held  that  the  defendant  may  not  set  up 
any  claim  which  he  could  not,  under  the  old  system  of  plead- 
ing, have  made  the  subject  of  a  cross  bill.^  It  is  easy  to 
■conceive  of  two  controversies  which,  although  between  the 
same  parties,  are  so  unconnected  that  they  cannot  with  any 
advantage  be  tried  together.  Perhaps  it  is  because  they  have 
had  such  instances  in  mind  that  some  of  the  Courts  have 
been  so  unwilling  to  give  to  the  words  of  the  rule  their  most 

*  Rule  30. 

*  Rule  30. 

^  Williams  Patent  Crusher  &  Pulverizer  Co.  vs.  Klnsey  M^.  Co.,  205 
Fed.  375 ;  Terry  Steam  Turbine  Co.  vs.  B.  F.  Startevant  Co.,  204  Fed. 
103. 
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natural  interpretation.  Even  if  the  broadest  construction 
be  accepted,  it  is  not  necessary  that  two  unrelated  cases, 
shall  be  tried  together.  Rule  26  expressly  provides  that 
where  the  plaintiff  joins  two  or  more  causes  of  action  in  hia 
bill,  the  Court  may  order  separate  trials  when  they  cannot 
he  conveniently  disposed  of  together.  Doubtless  the  same 
discretion  may  be  exercised  when  the  difficulty  of  trying  all 
the  issues  at  one  time  is  caused  by  the  defendant  uniting 
in  his  answer  two  or  more  counter-daims.  It  will  be  quite 
possible  to  deal  in  one  action,  although  if  need  be  by  sepa- 
rate trials,  with  all  the  equitable  controversies  between  the 
same  parties,  provided  they  are  all  within  the  jurisdiction 
of  the  Federal  Courts.  In  that  way  a  final  decree  when 
di'awn  will  dispose  of  all  the  controversies  between  the  par- 
ties at  one  time  and  neither  will  be  able  to  secure  a  decree 
against  the  other,  while  the  other's  equity  suit  is  still  pend- 
ing against  him.  The  whole  subject,  and  all  the  authorities,, 
have  been  ably  reviewed  by  Judge  Eellstab.^ 

432.  General    Replication    Abolished. — ^Where    the 

answer  does  not  rely  upon  a  set-off  or  oounteivclaim  the  case 
is  regarded  as  at  issue  upon  the  filing  of  the  answer.  No  gen- 
eral replication  is  required.  If  the  answer  sets  up  a  set- 
off or  counter-claim,  the  plaintiff  must  reply  thereto  with- 
in ten  days  after  the  filing  of  the  answer  unless  the  judge 
allows  a  longer  time.  In  default  of  a  reply  a  decree  pro  cotir- 
fesso  on  the  counter-claim  may  be  entered  as  in  default  of  an 
answer  to  the  bill.^ 

433.  Exceptions  to  Answer  Abolished. — ^Exceptions 

to  an  answer  are  abolished,  but  if  the  answer  set  up  an 
affirmative  defense,  set-off  or  counter-claim,  the  plaintiff, 
upon  five  days^  notice,  or  such  further  time  as  the  Court  may 
allow,  may  test  the  sufficiency  of  the  same  by  motion  to  strike 
oat* 


^  Electric  Boat  Go.  vs.  Lake  Torpedo  Boat  Go.,  215  Fed.  377. 
» Rule  SI. 
*  Rule  38. 
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434.  Equity  Suit  May  Be  Turned  Into  a  Suit  at 

Law. — A  very  important  innovation  is  made  by  Rules  22 
and  23.  The  former  provides  that  "if  at  any  time  it  appear 
that  a  suit  commenced  in  equity  should  have  been  brought 
as  an  action  on  the  law  side  of  the  court^  it  shall  be  forthwith 
transferred  to  the  law  side  and  be  there  proceeded  witTi,  with 
only  such  alteration  in  the  pleadings  as  shall  be  essential." 

435.  No  Longer  Necessary  to  Send  Legal  Issue  to 

Law  Court  for  Trial. — ^Rule  23  directs  that  "if  in  a  suit 
in  equity  a  matter  ordinarily  determinable  at  law  arises, 
such  matter  shall  be  determined  in  that  suit  according  to  the 
principles  applicable,  without  sending  the  case  or  question 
to  the  law  side  of  the  court."  I  do  not  understand  that  it  is 
intended  by  these  rules  to  break  down  the^doctrine  that  in 
the  Federal  Courts,  law  and  equity  are  to  be  kept  separate 
and  to  he  administered  by  distinct  tribunals.  All  that  is  now 
purposed,  I  suppose,  is  that  this  doctrine  while  preserved 
in  substance,  shall  not  be  enforced  in  such  a  way  as  to  cause 
any  unnecessary  hardship  to  the  parties.  It  is  not  improb- 
able, however,  that  before  long  some  way  will  be  found  by 
which  legal  and  equitable  causes  of  action  or  of  defense  may 
be  disposed  of  in  one  suit,  the  right  of  trial  by  jury  secured 
by  the  seventh  amendment  being,  of  course,  preserved. 

436.  Amendments. — ^Amendmenta  may  be  allowed,  at 

the  discretion  of  the  court,  in  furtherance  of  justice,  at  any 
stage  of  the  proceedings,  and  the  court  may  disregard  any 
error  or  defect  in  the  proceeding  which  does  not  affect  the 
substantial  rights  of  the  parties.^ 

Whenever  an  amendment  is  made  to  a  bill  after  answer 
filed,  the  defendant  must  put  in  a  new  or  supplemental 
answer  within  ten  days  after  that  on  which  the  amendment 
or  amended  bill  is  filed,  unless  the  time  is  enlarged  or  it  is 
otherwise  ordered  by  a  judge  of  the  court^ 

437.  Testimony  to  Be  Taken  in  Open  Court.— A 

great  revolution  in  the  practice  of  the  Federal  Courts  will  be 
worked  by  the  new  rule  which  requires  the  testimony  in 

» Rule  19. 
*  Rule  32 
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equity  causes  to  be  taken  orally  in  open  Court.  Where  wit- 
nesses reside  more  than  a  hundred  miles  from  the  place  of 
holding  the  Court,  or  where  for  other  reasons  prescribed  by 
statute  it  is  permissible  to  take  their  depositions  out  of 
Court,  such  depositions  may  still  be  taken  and  used,  as  they 
may  be  when  in  the  case  of  particular  witnesses  good  and 
exceptional  cause  for  departing  from  the  general  rule  is 
shown  by  affidavits,^ 

438.  Time   Within  Which  Depositions   Must   Be 

Filed. — It  is  provided  that  all  depositions  taken  under  a 
statute  or  under  any  order  of  Court  shall  be  taken  and  filed, 
unless  otherwise  ordered  by  the  Court  or  judge  for  good  cause 
shown,  within  the  following  times,  viz,  "those  of  the  plaintiff 
within  sixty  days  from  the  time  the  cause  is  at  issue;  those 
of  the  defendant  within  thirty  days  from  the  expiration  of 
the  time  for  the  filing  of  plain tiflPs  depositions ;  and  rebutting 
depositions  by  either  party  within  twenty  days  after  the  time 
for  taking  original  depositions  expires."^ 

439.  Expert  Testimony  in  Patent  and  Trade-Mark 

Cases. — In  a  case  involving  the  validity  or  scope  of  a  patent 
or  trade-mark,  the  District  Court  may,  upon  petition,  order 
that  the  testimony  in  chief  of  expert  witnesses  whose  testi- 
mony is  directed  to  matters  of  opinion,  shall  be  set  forth  in 
affidavits  and  filed  as  follows — those  of  the  plaintiff  within 
forty  days  after  the  cause  is  at  issue,  those  of  the  defendant 
within  twenty  days  after  the  plaintiff's  time  has  expired,  and 
those  in  rebuttal  within  fifteen  days  after  the  expiration  of 
the  time  for  filing  original  affidavits.  These  are  obviously  to 
be  exparte  affidavits,  because  the  rule  provides  that,  should 
the  party  desire  the  production  of  any  affiant  for  cross-exam- 
ination, the  Court  will,  on  motion,  direct  that  the  cross- 
examination  and  re-examination  shall  take  place  before  the 
Court  upon  the  trial,  and  unless  the  affiant  is  produced  and 


» Rules  46. 47. 
» Rule  47. 
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submits  to  crossrexamination  in  ccHiipliaiioe  witb  such  direc- 
tion his  affidavit  shall  not  be  used  as  evidence  in  the  cause.  ^ 

440.  When  Case  Qoea  on  Trial  Calendar. — ^As  soon  as 

the  time  for  taking  and  filing  depositions  under  these  rules 
has  expired,  the  case  is  placed  on  the  trial  calendar.  There- 
after no  further  testimony  by  deposition  may  be  taken  except 
for  some  strong  reason  shown  by  affidavit  In  every  appli- 
cation for  permission  to  do  so^  the  reason  why  the  testimony 
of  the  witness  cannot  be  had  orally  at  the  trial  and  why 
his  deposition  has  not  been  before  taken  shall  be  set  forth, 
together  with  the  testimony  which  it  is  expected  he  will 
give.^ 

441.  Postponements    and    Continuances. — ^After    a 

cause  has  been  placed  on  the  trial  calendar  it  may  be  passed 
over  to  another  day  of  the  same  term  by  consent  of  counsel 
or  order  of  Court.  It  shall  not  be  continued  beyond  the  term 
save  in  exceptional  cases  by  order  of  the  Court  upon  good 
cause  shown  by  affidavit  and  upon  such  terms  as  the  Court 
shall  at  its  discretion  imposa  Continuances  beyond  the 
term  by  the  consent  of  the  parties  shall  be  allowed  on  con- 
dition only  that  a  stipulation  be  signed  by  counsel  for  all 
the  parties^  and  that  all  costs  incurred  theretofore  be  paid. 
Thereupon  an  order  shall  be  entered  dropping  the  case  from 
the  trial  calendar  subject  to  re-instatement  within  one  year 
upon  application  to  the  Court  by  either' party,  in  which 
event  it  shall  be  heard  at  the  earliest  convenient  da  v.  If 
not  so  reinstated  within  the  year  the  suit  shall  be  dismissed 
without  prejudice  to  a  new  one.^ 

442.  Reference  to  Special  Masters  Discouraged. — 

Heretofore  special  masters  have  been  much  used  in  the 
Federal  Courts — ^less  in  this  district,  I  think,  than  in  most 
others.      Such  references  had  become  in  many  places  so 


*  Rule  48. 
» Rule  56. 

*  Rule  57. 
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habitual  as  to  result  in  much  increased  cost  and  in  great 
waste  of  time.  Hule  59^  therefore^  declares  that^  save  in 
matters  of  account^  a  reference  to  a  master  shall  be  the  excep- 
tion and  not  the  rula  Such  reference  will  be  made  only 
upon  a  showing  that  soma  exceptional  condition  requires  it. 

443.  Beginnmg  Proceedings  Before  Special  Blaster. 

— The  party  on  whose  motion  the  order  of  reference  is  mdde 
mu&t  cause  it  to  be  presented  to  the  master  for  a  hearing 
within  twenty  days  succeeding  the  time  when  it  was  made, 
unless  a  longer  time  is  specially  granted  by  the  Court  or 
judge.  If  he  omits  to  do  so  the  other  party  is  at  liberty 
forthwith  to  cause  proceedings  to  be  had  before  the  master 
at  the  cost  of  the  party  procuring  the  reference.^ 

444.  Proceedings  Before  Special  Master. — Under  an 

order  of  reference  a  special  master  can  compel  the  attendance 
of  witnesses  before  him.  He  can  go  thoroughly  into  the 
facts  and  the  law  and  is  expected  so  to  do.  When  he  pre- 
pares his  report,  the  approved  practice  is  for  him  to  submit 
it,  or  copies  of  it,  to  the  various  counsel  in  the  case  and 
give  them  time  to  examine  it  and  make  objections  to  him. 
He  considers  these  objections.  He  either  does  or  does  not 
change  his  report  to  meet  them.  He  then  returns  it  to  the' 
Court  with  his  findings  of  fact  and  conclusions  of  law.  He 
usually  files  with  it  a  transcript  of  all  the  testimony  taken 
before  him  and  the  originals  of  all  exhibits  filed  with  him. 
The  report,  after  it  is  submitted,  lies  in  the  clerk's  office 
for  twenty  days.  If  no  exceptions  are  taken  within  that 
time  it  stands  confirmed.  If  any  are  filed  they  stand  for  a 
hearing  before  the  Court,  if  then  in  session,  or  if  notj  at  the 
next  sitting  held  thereafter  by  adjournment  or  otherwise,* 


445.    Frivolous  Exceptions  to  Master's  Report  Pen- 

alixecL — In  order  to  prevent  exceptions  to  reports  being  filed 
for  frivolous  causes,  or  for  mere  delay,  the  exceptant  for 


*  Rule  59. 
'  Rule  60. 
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every  exception  overruled  pays  $5  oosts  to  the  other  party, 
and  for  every  one  sustained  is  entitled  to  a  like  sum.^ 

446.    Weight  to  Be  Given  to  Blaster's  Report.— The 

weight  to  be  given  to  a  special  master's  report  depends  to  a 
lai^  extent  upon  the  circumstanoeB  under  which  the  refer- 
ence is  made  and  upon  its  terms.  He  is  usually  appointed 
to  assist  in  the  various  proceedings  incidental  to  the  progress 
of  the  cause — as  to  take  and  state  accounts,  to  take  and 
report  testimony,  and  to  perform  such  duties  as  require  com- 
putation of  interest;  the  value  of  annuities^  the  amount  of 
damage  in  particular  cases,  the  auditing  and  ascertaining  of 
liens  on  property  involved,  and  similar  services.^ 

His  report  is  merely  advisory  to  the  Court*  The  latter  may 
accept  and  act  upon  it  or  disregard  it  in  whole  or  in  part, 
according  to  its  own  judgment  as  to  the  weight  of  the  evidence. 
Even  in  references  of  this  character  the  Court  confirms  the 
report  as  matter  of  course  if  exceptions  are  not  taken  to  it 
Unless  the  master's  findings  are  found  unsupported  or  defec- 
tive in  some  essential  particular,  there  is  a  presumption  in 
their  favor.  It  is  this  kind  of  reference,  and  this  only,  that  can 
be  made  by  the  Court  upon  its  own  motion  or  upon  the  appli- 
cation of  one  of  the  parties  without  the  consent  of  the  other. 
Sometimes,  however,  both  parties  consent  to  a  reference  to  a 
master  to  hear  and  decide  all  issues  in  the  case  and  to  report 
his  findings  both  of  the  facts  and  the  law.  The  determinations 
of  the  master  so  selected  are  not  subject  to  be  set  aside  and 
disregarded  at  the  mere  discretion  of  the  Court  Such  a 
reference  is  a  submission  of  the  controversy  to  a  judge  of  the 
parties  own  selection,  to  be  governed  in  his  conduct  by  the 
ordinary  rules  applicable  to  the  administration  of  justice  in 
tribunals  established  by  law.  His  findings  are  to  be  taken 
as  presumptively  correct,  subject  indeed  to  be  reviewed 
under  the  reservation  contained  in  the  consent  and  order 
of  the  Court,  when  there  has  been  manifest  error  in  the  con- 
sideration given  to  the  evidence  or  in  the  application  of  the 

» Rule  67. 

*Klmberly  vs.  Arms,  129  U.  S.  628. 
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law,  but  not  otherwise.  Such  findings  should  not  be  dis- 
turbed unless  they  are  dearly  in  conflict  with  the  weight  of 
the  evidence  upon  which  they  were  made.^ 

447.  Preliminary  Injunctions. — In  a  Maryland  State 

Court,  if  a  plaintiff  sets  forth,  in  his  bill,  a  good  cause  for  an 
injunction,  the  Court  must  give  him  one  and  that,  too,  with- 
out hearing  the  other  party,  or  at  all  events,  without  giving 
any  weight  to  what  the  other  party  says.  If  such  injunction 
is  refused  by  the  lower  Court  an  appeal  may  be  taken  to  the 
Court  of  Appeals.^ 

In  the  Federal  Courts  of  Equity  the  rule  is  different. 
Before  issuing  an  injunction  they  make  every  effort,  reason- 
ably practicable  under  all  the  circumstances,  to  hear  the 
defendant's  side.  No  preliminary  injunction,  technically 
sc-called,  ever  issues  from  a  Federal  Court  until  after  the 
party  to  be  enjoined  has  been  heard  or  has  had  an  oppor- 
tunity to  be  heard.^ 

448.  Temporary    Restraining    Orders. — There    are 

cases  in  which  temporary  restraining  orders  must  be  issued 
at  once  to  prevent  the  situation  being  so  radically  changed 
l>efore  the  parties  can  be  heard  as  to  make  the  hearing  a 
rather  academic  performance.  There  have  been  some  abuses, 
however,  in  the  issuance  of  such  restraining  orders.  While  in 
form,  temporary,  they  have  frequently  amounted,  in  fact,  to 
preliminary,  and  sometimes  almost  to  permanent  injunc- 
tions. This  Ijiappened  when  the  time  fixed  for  the  hear- 
ing of  the  motion  for  the  preliminary  injunction  was  long 
postponed.  In  such  a  case  the  restraining  order  might  remain 
in  force  as  long  as  it  was  of  any  substantial  use  to  the  plain- 
tiff or  of  any  practical  injury  to  the  defendant. 

Rule  73  was  intended  to  prevent  such  abuse  in  the  future. 
Its  provisions  have  been  incorporated  in,  and  made  some- 
what more  specific  by,  sections  I7and  18  of  the  Clayton  Act, 

•Klmberly  vs.  Arms  (supra). 

*  Article  5,  sec.  31,  Bagby's  Code,  1912. 

•  Sec.  17,  Clayton  Act,  Oct.  15,  1914. 
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which  declares  that  "no  temporary  restraining  order  shall  be 
granted  without  notice  to  the  opposite  party  unless  it  shall 
clearly  appear  from  specific  facts,  shown  by  affidavit  or  by 
the  verified  bill,  that  immediate  and  irreparable  injury,  loss 
or  damage  will  result  to  the  applicant  before  notice  can  be 
served  and  a  hearing  had  thereon."  The  order  must  define 
the  injury  and  state  why  it  is  irreparable  and  why  it  was 
granted  without  notice.  By  its  terms  it  must  expire  within 
such  time  after  entry,  not  to  exceed  ten  days,  as  the  Court  or 
judge  may  fix,  unless  within  the  time  so  fixed  it  is  extended 
for  a  like  period  for  good  cause  shown.  The  reasons  for 
such  extension,  if  granted,  must  be  entered  of  record.  When- 
ever a  temporary  restraining  order  is  granted  without  notice 
the  matter  of  the  issuance  of  a  preliminary  injunction  must 
be  set  down  for  hearing  at  the  earliest  possible  time.  It 
takes  precedence  over  all  matters,  except  older  matters  of  the 
same  character.  "When  the  same  oomes  up  for  hearing  the 
party  obtaining  the  temporary  restraining  order  shall  proceed 
with  his  application  for  a  preliminary  injunction,  and  if  he 
does  not  do  so  the  Court  shall  dissolve  his  temporary  restrain- 
ing order.  Upon  two  days'  notice  to  the  party  obtaining  sudi 
temporary  restraining  order,  the  opposite  party  may  appear 
and  move  the  dissolution  or  modification  of  the  order,  and 
in  that  event  the  Court  or  judge  shall  proceed  to  hear  and 
determine  the  motion  as  expeditiously  as  the  needs  of  justice 
may  require." 

449.  Hearings  on  Motions  for  Preliminary  Injunc- 
tion.— ^As  a  rule  a  motion  for  a  preliminary  injunction  is 
heard  upon  affidavits.  In  the  order  of  the  Court  setting  down 
for  hearing  a  motion  for  such  an  injunction,  it  is  usually 
provided  that  the  plaintiff  shall  have  so  many  days  to  file 
affidavits  in  support  of  his  motion,  and  that  the  defendant 
shall  have  so  many  days  thereafter  to  file  affidavits  in  reply. 
Proper  provision  is  also  made  for  the  filing  of  rebutting  affi- 
davits by  the  complainant 

Section  18  of  the  Clayton  Act  requires  that  before  a  re- 
straining order  or  interlocutory  injunction  shall  issue,  the 
applicant  must  give  security  in  such  sum  as  the  Court  or 
judge  may  deem  proper  for  the  payment  of  such  costs  or 
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damages  as  may  be  incurred  or  suffered  by  any  party  who 
may  be  found  to  have  been  wrongfully  enjoined  or  restrained. 

450.  Clerk  May  Make  Orders  in  Course. — ^A  Federal 

judge  may  not  be  as  accessible  as  a  State  judge  usually  is. 
He  may  be  required,  in  the  dischaige  of  his  duties,  to  be  at 
some  point  quite  remote  from  his  clerk's  office.  The  equity 
rules  therefore  authorize  the  clerk  to  issue  a  greater  num- 
ber of  orders  in  course  than  is  the  practice  in  State  Courts.* 

451.  Sales  Under  Equity  Decrees  by  the  Federal 

Courts. — The  discretion  of  a  Federal  Court  of  Equity  in 
the  selling  of  real  estate  is  more  limited  than  is  that  of  a 
State  Court  in  Maryland.  The  latter  may  under  proper 
circumstances  and  with  due  care  to  prevent  abuse,  direct  real 
property  to  be  sold  at  private  sale.  Congress  has  withheld 
such  power  from  the  Federal  Courts.* 

Whenever  real  estate  or  an  interest  in  land  is  sold  under  an 
order  or  decree  of  any  United  States  Court,  the  sale  must  be 
public.  It  has  been  held  by  the  Circuit  Court  of  Appeals  for 
the  Fourth  Circuit  that  this  provision  of  law  is  mandatory. 
Even  after  confirmation,  a  private  sale  may  be  set  aside  at 
the  instance  of  the  purchaser. 

Moreover,  the  statute  restricts  the  place  at  which  sales 
may  be  made  to  the  Court  House  of  the  county,  parish  or 
city  in  which  the  land  is  situated  or  to  the  premises.  On 
the  other  hand,  the  Court  is  given  power  to  direct  in  what 
other  maimer  sales  of  personal  property  may  be  made.  If  no 
special  direction  is  given  the  statutory  provisions  must  be 
followed. 

Before  real  estate  can  be  validly  sold  under  a  judicial 
decree,  notice  of  the  sale  must  be  given  once  a  week  for  at 
least  four  weeks  prior  to  the  date  fixed  for  it,  in  at  least  one 
newspaper  printed,  regularly  issued  and  having  a  general 
circulation  in  the  county  and  State  where  the  real  estate  pro- 
posed to  be  sold  is  situated,  if  such  there  be. 

*  Rule  5. 

*  Act  March  3,  1893,  27  Stat  751. 

*  Cumberland  Lumber  Co.  vs.  Tunis  Lumber  Co.,  171  Fed.  352. 
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CHAPTER  XVI. 

THE  SUBSTANTIVE  LAW  APPLIED  BY  THE 

FEDERAL  COURTS. 

452.  The  Substantive  Law  Applied  by  the  Federal 
Oourts  to  Cases  Within  Their  Exclusive  Jurisdiction. — 

So  far  as  concerns  those  subjects  the  control  of  which  is  by 
the  Constitution  given  to  the  Federal  Gk)vemment,  the  sub- 
stantive law  applied  is  found  in  the  statutes  of  Congress,  in 
the  decisions  of  the  Federal  Courts,  in  the  general  principles 
of  admiralty  and  international  law,  and  in  what  is,  in  the 
view  of  the  Federal  Courts,  the  common  law. 

453.  Substantive  Law  Applied  by  the  Federal 
Courts  to  Cases  in  Which  Their  Jurisdiction  is  Con- 
current With  Courts  of  the  States. — ^There  are  many 

cases  which  can  be  brought  in  either  a  State  or  a  Federal 
Court.  Some  of  these,  if  instituted  originally  in  the  State 
Court,  may  be  removed  to  the  Federal;  as,  for  example, 
those  in  which  Federal  questions  are  involved  or  in  which 
there  is  the  necessary  diversity  of  citizenship  between  the 
parties. 

454.  Federal  Courts  Apply  State  Law. — Generally 

speaking  the  substantive  law  applied  to  such  controversies  is 
the  same  as  governs  the  State  Courts  of  the  State  in  which 
the  Federal  Court  is  sitting.  Quite  clearly  it  ought  to  be  so. 
Most  of  the  transactions  which  get  into  Court. are  entered 
into  subject  to  the  law  of  some  State.  Except  in  very  pecu- 
liar cases  there  is  no  reason  why  that  law  should  not  be 
applied  to  the  settlement  of  the  controversy,  whether  the 
case,  if  in  Baltimore,  be  tried  in  the  State  Court  on  the 
west  side  of  Monument  Square  or  in  the  Federal  on  the  east 
side. 
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455.  State  Statutes  Rules  of  Decision  in  Common 
Law  Trials  in  Federal  Courts.— ^^ction  34  of  the  orig- 
inal Judiciary  Act  provided  that  "the  laws  of  the  several 

States,  except  where  the  Constitution,  treaties  or  statutes  of 
the  United  States  shall  otherwise  require  or  provide,  shall 
be  r^arded  as  rules  of  decision  in  trials  at  common  law  in 
the  Courts  of  the  United  States  in  cases  where  they  apply.". 
This  provision  now  constitutes  section  721  of  the  Kevised 
Statutes. 

456.  Federal  Courts  Are  Bound  by  the  Construc- 
tion Given  by  the  Highest  Court  of  the  State  to  Its 
Constitution  and  Statutes. — ^A  part  of  the  law  of  every 

State  is  its  Constitution  and  its  statutes.  There  may  often  be 
room  for  difference  of  opinion  as  to  what  particular  provi- 
sions of  either  may  mean.  The  interpretation  put  upon 
them  by  the  highest  Court  of  the  State  wiU  be  accepted  by  the 
Federal  Courts  as  governing  all  transactions  which  originated 
after  the  announcement  of  the  State  Court  decision.  They 
will  not  inquire  whether  it  commends  itself  to  their  judg- 
ment or  not.  The  reasons  for  this  rule  were  explained  many 
years  ago  by  Chief  Justice  Marshall.     He  said: 

"This  court  has  uniformly  professed  its  disposition, 
in  cases  depending  on  the  laws  of  a  particular  State,  to 
adopt  the  construction  which  the  courts  of  the  State 
have  given  to  those  laws.  This  course  is  iounded  on 
the  principle,  supposed  to  be  universally  recognized, 
that  the  judicial  department  of  every  government,  where 
such  department  exists,  is  the  appropriate  organ  for 
construing  the  l^slative  acts  of  that  government.  Thus, 
no  court  in  the  universe,  which  professed  to  be  gov- 
erned by  principle,  would,  we  presume,  undertake  to 
sayj  that  the  courts  of  Great  Britain,  or  of  France,  or 
of  any  other  nation,  had  misunderstood  their  ovm  stat- 
utes, and  therefore  erect  itself  into  a  tribunal  which 
should  correct  such  misunderstanding.  We  receive  the 
construction  given  by  the  courts  of  the  nation,  as  the 
true  sense  of  the  law,  and  feel  ourselves  no  more  at 
liberty  to  depart  from  that  construction,  than  to  depart 
from  the  words  of  the  statute.  On  this  principle,  the 
construction  given  by  this  court  to  the  Constitution  and 
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laws  of  the  United  States  is  received  bj  all  as  the  true 
construction;  and  on  the  same  principle,  the  construc- 
tion given  by  the  courts  of  the  several  States  to  the 
leigsiative  acts  of  those  States,  is  received  as  true,  unless 
they  come  in  conflict  with  the  Constitution,  laws  or 
treaties  of  the  United  States."^ 

457.  Applicable  State  Statutes  Will  Be  Enforced 
By  Federal  Courts  Sitting  in  Equity  Where  the  Demar> 
cation  Between  Law  and  Equity  is  Not  Affected.-- 

The  statute  has  reference  to  cases  at  common  law  only. 
It  does  not  apply  to  chancery  suits  for  reasons  which  have 
already  been  fully  explained.  Neverthdess,  Federal  Courts 
sitting  as  Courts  of  equity,  do  administer  the  statutory  law 
of  the  State.  Its  applicable  statutes  are  enforced  by  a  Fed- 
eral chancellor  precisely  as  they  would  be  in  a  oomnum  law 
case  except  where  they  in  somewise  affect  the  line  of  demar- 
cation between  law  and  equity.  A  State  statute  in  force  at  the 
time  of  the  delivery  of  a  mortgage  gave  the  mortgagor  twelve 
months  to  redeem  after  foreclosure  sale.  It  was  held  that 
such  right  could  be  exercised  when  the  mortgage  was  fore- 
closed in  a  Federal  Court  ^ 

458.  Section  721  Has  Application  to  Substantive 
Law  and  Not  to  Procednre. — ^Back  in  the  early  twenties 

there  were  hard  times  in  Kentucky.  Creditors  were  insistent 
and  were,  moreover,  not  willing  to  take  the  notes  of  State 
banks  in  payment  The  Legislature  provided  liat  if,  upon 
execution,  plaintiff  would  not  accept  Ihem,  the  defendant, 
upon  giving  a  bond,  might  replevy  the  property  seized  and 
thereby  stay  further  proceedings  for  two  years.  It  v^as 
contended  that  this  statute  was  applicable  to  judgments  ren- 
dered by  the  Federal  Courts  in  Kentucky.  The  Supreme 
Court  held  that  it  was  not,  and  pointed  out  that  section  34 
of  the  Judiciary  Act,  now  section  721  of  the  Revised  Stat- 
utes, relates  solely  to  rules  of  decision  and  has  nothing  to 
do  with  process.^ 

*  Elmendorf  vs.  Taylor,  10  Wheat.  152. 

*  Brine  vs.  Insurance  Co.,  96  U.  S.  627. 

*  Way  man  vs.  Southard,  10  Wheat.  1. 
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The  real  purpose  of  the  34th  section  was  to  recognize  a 
principle  of  universal  law,  viz,  that  in  every  forum  a  con- 
tract is  governed  by  the  law  with  a  view  to  which  it  was 
made. 

459.  When  it  is  Claimed  That  the  State  Has 
Impaired  the  Obligation  of  a  Contract  the  Decisions 
of  the  State  Courts  as  to  the  Construction  of  a  Statu^ 
tory  or  Constitutional  Provision  Are  Not  Always  Bind- 
ing on  Federal  Courts. — Sometimes  after  a  statute  or  a 
constitutional  provision  of  a  8tate  has  received  a  settled  con- 
struction from  its  highest  Court,  and  contracts  have  been 

made  in  reliance  thereon,  the  policy  of  the  State  and  the 
decisions  of  its  Courts  change.  Under  such  circimistances 
the  Supreme  Court  has  sometimes  held  that  the  later  con- 
struction by  the  State  Court  was  itself  a  part  of  the  State 
action  and  impaired  the  obligation  of  the  contracts.  Thus, 
for  example — the  Supreme  Court  of  Iowa  had  in  a  num- 
ber of  decisions  delivered  between  1853  and  1859  upheld 
the  right  of  municipalities  of  that  State  to  issue  bonds  in  aid 
of  railroad  enterprises.  In  1857  the  City  of  Dubuque  issued 
such  bonds  which  were  taken  in  good  faith  by  the  public. 
In  1859  the  Supreme  Court  of  Iowa  held  that  it  had  been 
wrong  in  its  previous  decision  and  that  under  the  Constitution 
of  the  State  a  municipality  had  no  right  to  issue  bonds  for 
any  such  purpose.  The  Supreme  Court  of  the  United  States 
held  that  such  change  of  decision  could  not  impair  the  obliga- 
tion of  the  contract  between  the  city  and  the  bondholders.^ 

460.  State  Court  Construction  of  State  Statutes 
Made  After  a  Case  Has  Been  Brought  in  the  Federal 
Courts  Not  Binding  Upon  It. — A  creditor  of  a  corpora- 
tion brought  suit  in  a  State  Court  against  a  non-resident 

defendant  to  enforce  a  liability  said  to  be  imposed  by  a  State 
statute  upon  him  as  a  stockholder.  He  removed  the  case  to 
the  Federal  Court.  Up  to  the  time  the  suit  was  brought 
the  State  Courts  had  never  construed  the  statute.    While  the 

^Gelpcke  yb.  City  of  Dubuque,  1  WaU.  175. 
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case  was  pending,  the  highest  Court  of  the  State  interpreted 

it    Under  the  meaning  thereby  given  it  the  defendant  would 

have  been  liable.     This  construction  was  held  not  to  be 

binding  upon  the  Federal  Courts,  the  Supreme  Court  saying: 

"The  Federal  courts  have  an  independent  jurisdic- 
tion in  the  administration  of  State  laws,  coordinate 
with^  and  not  subordinate  to,  that  of  the  State  courts, 
and  are  bound  to  exercise  their  own  judgment  as  to 
the  meaning  and  effect  of  those  laws."  *  *  *  "Since  the 
ordinary  administration  of  the  law  is  carried  on  by  the 
State  courts,  it  necessarily  happens  that  by  the  course 
of  their  decisions  certain  rules  are  established  which 
become  rules  of  property  and  action  in  the  State,  and 
have  all  the  effect  of  law,  and  which  it  would  be  wrong 
to  disturb.  This  is  especially  true  with  regard  to  the 
law  of  real  estate  and  the  construction  of  State  consti- 
tutions and  statutes.  Such  established  rules  are  always 
regarded  by  the  Federal  courts,  no  less  than  by  the 
State  courts  themselves,  as  authoritative  declarations 
of  what  the  law  is.  But  where  the  law  has  not  been 
thus  settled,  it  is,  the  right  and  duty  of  the  Federal 
courts  to  exercise  their  own  judgment;  as  they  also 
always  do  in  reference  to  the  doctrines  of  commercial 
law  and  general  jurisprudence.  So  when  contracts  and 
transactions  have  been  entered  into,  and  rights  have 
accrued  thereon  under  a  particular  state  of  the  deci- 
sions, or  when  there  has  been  no  decision,  of  the  State 
tribunals,  the  Federal  courts  properly  claim  the  right 
to  adopt  their  own  interpretation  of  the  law  applicable 
to  the  case,  although  a  different  interpretation  may  be 
adopted  by  the  State  courts  after  such  rights  have 
accrued.  But  even  in  such  cases,  for  the  sake  of  har- 
mony and  to  avoid  confusion,  the  Federal  courts  will 
lean  towards  an  agreement  of  views  with  the  State 
courts  if  the  question  seems  to  them  balanced  with 
doubt.  Acting  on  these  principles,  founded  as  they 
are  on  comity  and  good  sense,  the  courts  of  the  United 
States,  without  sacrificing  their  own  dignity  as  inde- 
pendent tribunals,  endeavor  to  avoid,  and  in  most  cases 
do  avoid,  any  unseemly  conflict  with  the  well-considered 
decisions  of  the  State  courts.  As,  however,  the  very 
object  of  giving  to  the  national  courts  jurisdiction  to 
administer  the  laws  of  the  States  in  controversies 
between  citizens  of  different  States  was  to  institute 
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independent  tribunals  which  it  might  be  supposed 
would  be  unaffected  by  local  prejudices  and  sectional 
views,  it  would  be  a  dereliction  of  their  duty  not  to 
exercise  an  independent  judgmeoit  in  cases  not  fore- 
closed by  previous  adjudication."^ 

461.    ' '  Laws ' '  of  the  State  Do  Not  Always  Inclnde  its* 

Unwritten  Laws. — The  word  "laws"  as  used  in  section 

721  does  not  necessarily  include  the  decisions  of  the  Stater 

Courts  as  to  what  their  unwritten  law  is.    Many  years  ago 

the  Supreme  Court  said: 

"They  are,  at  most,  only  evidence  of  what  the  laws 
are,  and  are  not,  of  themselves,  laws.  They  are  often 
re-examined,  reversed  and  qualified  by  the  courts  them- 
selves, whenever  they  are  found  to  be  either  defective, 
or  ill-founded,  or  otiierwise  incorrect.  The  laws  of  a 
State  are  more  usually  understood  to  mean  the  rules 
and  enactments  promulgated  by  the  legislative  author- 
ity thereof,  or  long  established  local  customs  having  the 
force  of  laws." 

The  Court  went  on  to  say  in  all  the  various  cases  which 

had  hitherto  come  before  it  for  decision  it  had  uniformly 

supposed  that  a  true  interpretation  of  the  34th  section  limited 

its  application  to  State  laws,  strictly  local ; 

"that  is  to  say,  to  the  positive  statutes  of  the  State,  and 
the  construction  thereof  adopted  by  the  local  tribunals, 
and  to  rights  and  titles  to  things  having  a  permanent 
locality,  such  as  the  rights  and  titles  to  real  estate,  and 
other  matters  immovable  and  intra-territorial  in  their 
nature  and  character.  It  never  has  been  supposed  by 
us,  that  the  section  did  apply,  or  was  designed  to  apply, 
to  questions  of  a  more  general  nature,  not  at  all  depend- 
ent upon  local  statutes  or  local  usages  of  a  fixed  and 
permanent  operation,  as,  for  example,  to  the  construc- 
tion of  ordinary  contracts  or  other  written  instruments, 
and  especially  to  questions  of  general  commercial  law, 
where  the  State  tribunals  are  called  upon  to  perform 
the  like  functions  as  ourselves,  that  is,  to  ascertain 
upon  general  reasoning  and  l^al  analogies,  what  is  the 
true  exposition  of  the  contract  or  instrument,  or  what 
is  the  just  rule  furnished  by  the  principles  of  com-^ 

*  Burgess  ys.  Seligman,  107  U.  S.  3S. 
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mercial  law  to  govern  the  case.  And  we  have  not  now 
the  slightest  difficulty  in  holding,  that  this  section,  upon 
its  true  intendment  and  construction,  is  strictly  limited 
to  local  statutes  and  local  usages  of  the  character  before 
stated,  and  does  not  extend  to  contracts  and  other  instru- 
ments of  a  commercial  nature,  the  true  interpretation 
and  effect  whereof  are  to  be  sought,  not  in  the  decisions 
of  the  local  tribunals,  but  in  the  general  principles  and 
doctrines  of  commercial  jurisprudence.  Undoubtedly,  the 
decisions  of  the  local  tribunals  upon  such  subjects  are 
entitled  to,  and  will  receive,  the  most  deliberate  atten- 
tion and  respect  of  this  court ;  but  they  cannot  furnish 
positive  rules,  or  conclusive  authority,  by  which  our  own 
judgments  are  to  be  bound  up  and  governed."^ 

This  was  a  case  in  which  some  persons  in  Maine  had  sold 
land,  to  which  they  claimed  to  have  good  title,  to  a  citizen 
of  New  York.  They  drew  upon  him  for  part  of  the  pur- 
chase money.  He  accepted  the  draft  in  New  York.  His 
acceptance  was,  therefore,  a  New  York  contract,  and  as  the 
draft  was  to  be  paid  in  New  York  the  contract  was  made  to 
be  performed  in  that  State.  After  the  draft  had  been 
accepted  it  was  endorsed  over  by  the  drawers  to  another  citi- 
zen of  Maine  on  account  of  a  pre-existing  debt  owed  by 
them  to  him.  He  had  no  knowledge  of  the  circumstances. 
At  the  trial  in  the  United  States  Court  it  appeared  that  the 
representations  made  by  the  original  vendors  of  the  land 
and  drawers  of  the  draft  were  materially  untrue  and  fraud- 
ulent. The  holder  of  the  draft,  the  plaintiff  in  the  suit, 
answered  that  he  was  a  bona  fide  holder  for  value.  Under 
the  law  of  New  York,  he  was  not  such  holder,  because 
according  to  the  then  rulings  of  its  Courts,  one  who  took  a 
n^otiable  instrument  on  account  of  a  pre-existing  debt  was 
not  a  holder  for  value  in  such  sense  that  he  could  maintain 
an  action  when  the  original  payee  could  not^  The  Supreme 
Court  held,  however,  that  this  was  a  question  of  general  com- 
mercial law ;  that  they  were  not  bound  by  the  decisions  of  the 
State  Courts  of  New  York,  and  that  such  holder  was  a 
holder  for  value. 

*  Swift  vs.  Tyson,  16  Peters,  1. 
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462.  Reasons  Why  Supreme  Court  Will  Not  in 
Some  Matters  Follow  State  Decisions. — It  is  desirable 

that  State  and  Federal  Courts  shall  apply  the  same  law  to 
similar  state  of  facts.  It  is  also  true  that  it  is  highly  expe- 
dient that  commercial  transactions,  frequently  extending,  as 
they  do,  across  State  lines,  shall  be  governed  by  a  law  uni- 
form throughout  the  nation.  Only  the  Supreme  Court  of 
the  United  States  is  so  situated  that  it  may  hope  that  its 
views  will,  in  the  long  run,  be  accepted  in  all  parts  of  the 
Union.  It  has  therefore  deemed  it  wise  in  such  matters  to 
follow  its  own  opinion. 

The  law  of  negotiable  instruments,^  the  construction  of 
insurance  contracts,^  the  liability  of  conmion  carriers,^  the 
validity  of  the  stipulations  in  iheir  bills  of  lading,*  the  meas- 
ure of  damages  in  suits  against  them,'^  the  law  of  master  and 
servant,®  are  among  the  questions  of  commercial  law  as  to 
which  the  Federal  Courts  do  not  feel  constrained  to  follow  the 
State  decisions.  They,  of  course,  are  bound  by  any  valid 
and  applicable  State  statute. 

The  whole  subject  of  when  and  how  far  the  Federal  Courts 
must  follow  the  decisions  of  those  of  the  States  is  reviewed  in 
the  case  of  Kuhn  vs.  Fairmount  Coal  Co."' 

'  RaUroad  Go.  vs.  National  Bank,  102  U.  S.  23. 

'Carpenter  vs.  Providence  Washington  Ins.  Co.,  16  Peters,  495. 

•  Chicago,  Milwaukee  &  St.  Paul  Ry.  Co.  vs.  Ross,  112  U.  S.  377. 

•  Railroad  Co.  vs.  Lockwood,  17  Wall.  357. 

•  Railway  Co.  vs.  Prentice,  147  U.  S.  101. 

•  B.  &  O.  R.  R.  Co.  vs.  Baugh,  149  U.  S.  368. 
^215  U.  S.  349. 
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CHAPTER  XVn, 

APPELLATE  JUEISDICTION  OF  THE  COURTS  OF 

THE  UNITED  STATES— DIRECT  APPEALS 

FROM  DISTRICT  COURTS  TO 

SUPREME  COURT. 

463.  Two  Methods  of  Initiating  Appellate  Proceed- 
ings.— A  review  of  the  rulings  and  conclusions  of  the  lower 

Court  may  be  sought  in  one  of  two  ways — either  by  writ  of 
•error  or  by  appeal.  The  former  is  the  appropriate  method 
of  bringing  to  the  attention  of  the  reviewing  tribunal  mis- 
takes which  the  lower  Court  made  in  hearing  and  deter- 
mining a  case  at  law.  The  latter  is  the  proceeding  by  which 
ti  reversal  or  modification  of  an  erroneous  determination  of 
a  suit  in  equity  may  bo  secured.  The  circumstances  under 
ivhich  each  of  them  can  be  properly  employed  will  be  con- 
sidered later.  While  discussing  the  appellate  jurisdiction 
of  the  Federal  Courts,  in  order  to  avoid  unnecessary  repeti- 
tion, the  word  appeal  will  be  used  whichever  is  meant^ 

464.  Courts  Over  Which  the  Appellate  Jurisdic- 
tion of  the  Federal  Courts  May  Be  Exercised. — The 

jurisdiction  of  the  Circuit  Court  of  Appeals  is  limited  to 
-appeals  from  the  District  Courts  of  their  respective  circuits, 
and  to  the  enforcement  or  review  of  certain  classes  of  orders  of 
the  Interstate  Commerce  Commission,  the  Federal  Reserve 
Board  and  the  Federal  Trade  Commission.^  The  Supreme 
Court  may  sometimes  entertain  direct  appeals  from  the  Dis^ 
trict  Courts,  In  some  classes  of  cases  it  has,  and  must  exer- 
cise, appellate  jurisdiction  over  the  determinations  of  the 
Circuit  Courts  of  Appeals,  and  it  may,  if  it  deems  best, 
by  writ  of  certiorari,  review  any  of  their  decisions.  It, 
moreover,  may,  under  some  circumstances,  issue  writs  of 
error  to  the  Courts  of  the  States.  The  last  is  the  most 
important,  though  by  no  means  the  most  frequuently  exer- 
-cised,  jurisdiction  of  the  highest  Court  of  the  Union. 

465.  Jurisdiction  of  the  Circuit  Court  of  Appeals. — 

Except  as  stated  in  the  next  preceding  section,  the  Circuit 
Courts  of  Appeals  exercise  appellate  jurisdiction  only. 

^  Sec.  11,  Clayton  Act,  Oct  15,  1914. 
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The  rule  is  that  from  the  final  decision  of  a  District 
Court,  an  appeal  may  be  taken  to  the  Circuit  Court  of 
Appeals  of  the  circuit.^  To  this  rule  there  are  certain 
exeeptions,  viz,  those  in  which  an  appeal  lies  directly  from 
the  District  Court  to  the  Supreme  Court.  Such  cases  are 
enumerated  in  section  238  of  the  Judicial  Code.  In  order 
accurately  to  understand  the  limits  of  the  jurisdiction  of 
the  Circuit  Court  of  Appeals,  it  is  necessary  to  know  when 
the  Supreme  Court  may  be  asked  to  review  directly  a  final 
decision  of  a  District  Court. 

466.  Jurisdiction  of  the  Supreme  Court  Over  Direct 
Appeals  From  the  District  Courts. — There  are  six  classes 
of  cases,  or,  more  accurately,  of  questions  which  may  be  car- 
ried directly  from  the  District  to  the  Supreme  Court.  They 
are: — 

1.  Cases  in  which  the  jurisdiction  of  the  District  Court 
is  in  issue. 

2.  Prize  causes. 

3.  Cases  that  involve  the  construction  or  application  of  the 
Constitution  of  the  United  States. 

4.  Cases  in  which  the  constitutionality  of  any  law  of  the 
United  States  is  drawn  in  question. 

5.  Cases  in  which  the  validity  or  construction  of  any 
treaty  made  under  the  authority  of  the  United  States  is 
drawn  in  question. 

6.  Cases  in  which  the  Constitution  or  law  of  a  State  is 
claimed  to  be  in  contravention  of  the  Constitution  of  the 
United  States. 

These  are  all  of  great  importance.  The  reasons  why  it  is 
expedient  that  they  be  promptly  passed  upon  by  the  Supreme 
Court  are  obvious. 

Apparently  it  has  not  always  been  easy  for  the  profession 
to  be  sure  whether  certain  concrete  cases  are  or  are  not  within 
any  of  them.  A  good  deal  of  confusion  and  not  a  little  profit- 
less litigation  has  been  thereby  occasioned.    It  will  be  worth 

*  Judicial  Code,  sec.  128. 
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while  to  examine  each  of  the  dasaes  separately  and  in  some 
little  detail. 

467.  When  the  Jurisdiction  of  the  District  Court'is 

in  Issue. — The  first  class  of  cases  which  may  be  appealed 
directly  from  a  District  Court  to  the  Supreme  Court  are 
those  in  which  the  jurisdiction  of  the  former  is  in  issue. 
There  may  be  various  reasons  for  questioning  the  jurisdic- 
tion of  a  District  Court  to  entertain  a  proceeding  instituted 
before  it  The  defendant  may  set  up  that  no  Court,  whether 
of  the  State  or  the  Nation,  has  any  authority  to  pass  upon 
such  a  controversy  as  the  plaintiff  raises,  or  he  may  say  that 
the  plaintiff  has  taken  into  a  court  of  law  a  case  cognizable 
only  in  equity  or  vice  versa,  or,  while  admitting  that  the 
dispute  is  one  upon  which  it  is  fitting  a  Court  should  pass 
and  that  the  plaintiff  has  as  between  the  legal  and  equitable 
sides  of  the  Court  chosen  rightly,  he  may  oontend  that  the 
case  is  not  one  over  which  the  particular  District  Court  of 
the  United  States  has  jurisdiction  under  the  Constitution 
and  the  statutes. 

468.  The  Issne  Must  Be  as  to  the  Jurisdiction  of  a 
District  Court  as  a  Court  of  the  United  States. — It  is 

only  when  the  jurisdiction  of  the  District  Court  as  a  Court 
of  the  United  States  is  challenged  that  an  appeal  can  be 
taken  directly  to  the  Supreme  Court.  If  the  objection 
would  be  equally  applicable  to  the  jurisdiction  of  a  State 
Court  or  of  any  Court  of  law  or  of  any  Court  of  Equity, 
as  the  case  may  bo,  then  no  issue  is  raised  which  can  be 
carried  directly  to  the  Supreme  Court. 

In  the  first  and  leading  case  on  the  subject,  a  bill  in  equity 
was  filed,  by  a  citizen  of  Ehode  Island  against  a  citizen  of 
Massachusetts,  ailing  failure  to  pay  royalties  under  a  patent 
license  and  praying  for  an  injunction  and  an  accounting. 
More  than  the  necessary  jurisdictional  amount  was  in  con- 
troversy. The  defendant  objected  to  the  jurisdiction  on  the 
ground  that  there  was  a  plain,  adequate  and  complete  rem- 
edy at  law.     The  lower  Court  so  held.     The  plaintiff  took 
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an  appeal  to  the  Supreme  Court.  It  was  there  dismissed. 
The  Court  quoted  with  approval  what  had  been  said  in  an 
earlier  case  by  Chikf  Justice  Fuller  while  presiding  over 
the  Circuit  Court  of  Appeals  for  the  Seventh  Circuit,  to  the 
effect  that — 

"We  do  not  understand  that  the  power  of  the  Circuit 
Court  to  hear  and  determine  the  cause  was  denied^  but 
that  the  appellants  contended  that  the"  appellees  "had 
not,  by  their  bill,  made  a  case  properly  cognizable  in  a 
court  of  equity.  The  objection  was  the  want  of  equity, 
and  not  the  want  of  power.  The  jurisdiction  of  the 
Circuit  Court  was  therefore  not  in  issue  within  the 
intent  and  meaning  of  the  act"^ 

"When  the  requisite  citizenship  of  the  parties  appears,  and 
the  subject-matter  is  such  that  the  Circuit  Court  is  compe- 
tent to  deal  with  it,  the  jurisdiction  of  that  court  attaches, 
and  whether  the  court  should  sustain  the  complainant's 
prayer  for  equitable  relief,  or  should  dismiss  the  bill  with 
leave  to  bring  an  action  at  law,  either  would  be  a  valid  exer- 
cise of  jurisdiction.  If  any  error  were  committed  in  the 
exercise  of  such  jurisdiction,  it  could  only  be  remedied  by  an 
appeal  to  the  Circuit  Court  of  Appeals."^ 

In  another  case,  the  lower  Court  dismissed  the  bill  because 
in  its  view  the  controverted  questions  had  become  res  adju- 
dicata  in  consequence  of  certain  prior  decisions  of  a  State 
Court.  The  Supreme  Court  said  that  the  jurisdiction  of 
the  lower  Court  as  a  Court  of  the  United  States  was  not  in 
issue  and  therefore  that  an  appeal  directly  to  it  did  not  lia* 

In  Louisville  Trust  Co.  vs.  Knott,*  the  subject  was  rather 
fully  reviewed.  It  was  there  held  that  the  question  as  to 
whether  a  State  or  a  Fed.eral  Court  had  first  acquired  juris- 
diction- of  certain  property  did  not  raise  any  question  of  the 
jurisdiction  of  the  Federal  Court  as  such,  but  merely  a  ques- 
tion as  to  which  of  two  Courts  of  concurrent  jurisdiction 

» World's  Columbian  Exposition  Case,  50  Fed.  606. 
«  Smith  vs,  McKay,  161 U.  S.  855. 
•  Blythe  vs.  Hinckley,  173  U.  S.  501. 
191 U.  S.  225. 
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had  first  acquired  it  in  the  particular  case.  The  appeal  was 
therefore  dismissed. 

The  same  conclusion  was  reached  when  the  question  at 
issue  was,  whether,  the  necessary  diversity  of  citizenship 
existing,  a  suit  could  be  maintained  in  a-  Court  of  the  United 
States  under  the  Employer's  Liability  Act  of  Massachusetts. 
The  defendant  contended  that  the  Court  had  no  jurisdiction 
to  enforce  the  penal  law  of  another  sovereignty.  The  Su- 
preme Court  said  that  was  a  question  of  general  law  and 
not  one  peculiar  to  the  Court  below  as  a  Federal  Court^ 

On  the  other  hand,  it  is  clear  that  where  the  jurisdiction 
of  the  District  Court  is  challenged  upon  the  ground  that 
there  is  not  the  necessary  diversity  of  citizenship  to  give  it 
jurisdiction  as  a  Federal  Court  a  direct  appeal  will  lie.  A 
guardian  of  an  infant  brought  suit  in  the  Federal  Court.  The 
facts  were  such  that  if  the  citizenship  of  the  guardian  deter- 
mined whether  the  diversity  existed  or  not,  the  Court  had 
jurisdiction;  while,  if  the  citizenship  of  the  ward  was  the 
controlling  circumstance,  it  had  not.  It  was  held  that  an 
appeal  to  the  Supreme  Court  was  properly  taken.^ 

Quite  obviously  such  an  appeal  is  authorized  where  the 
jurisdiction  of  the  Court  below  turns  on  the  residence  of  the 
defendant  or  on  the  existence  of  a  Federal  question.'' 

469.  Whether  Defendant  is  Liable  to  Suit  in  the 
Particular  District  Raises  a  Question  of  Jurisdiction 
Which  Can  Be  Carried  Directly  to  the  Supreme  Court. 

A  controversy  as  to  whether  the  defendant  is  or  is  not  liable 
to  suit  in  the  particular  district  in  which  the  action  has  been 
brought,  when  arising  in  a  case  in  which  there  is  a  sufficient 
amount  in  controversy,  and  either  a  Federal  question  is 
involved  or  diversity  of  citizenship  exists,  raises  a  question 
of  jurisdiction  directly  appealable  to  the  Supreme  Court, ^ 

In  one  case  the  plaintiff  and  the  defendant  were  citizens 
of  different  States.    Suit  had  been  brought  in  a  State  Court 

■  Fore  River  Shipbuilding  Co.  vs.  Hagg,  219  U.  S.  175. 

•  Mexican  Central  Ry.  Co.  vs.  Eckman,  187  U.  S.  429. 

^Davidson  Bros.  Marble  Co.  vs.  TJ.  S.,  213  U.  S.  10;  Moyer  vs.  Pea- 
body,  212  U.  S.  78. 

*  Ladew  vs.  Tennessee  Copper  Co.,  218  U.  S.  357. 
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in  a  district  of  which  neither  was  a  resident.  The  defendant 
removed  the  case  to  the  Federal  Court.  The  question  of 
jurisdiction  turned  on  whether  or  not  the  plaintiff  had  waived 
its  right  to  object  that  the  defendant  was  not  suable  in  that 
particular  Court.  A  direct  appeal  was  properly  taken  to 
the  Supreme  Court.  ^ 

470.  Whether  Defendant  Has  Been  Properly  Served 
With  Process  Raises  a  Question  of  Jurisdiction  Appeal- 
able to  the  Supreme  Court.— ^Vhether  the  Federal  Court 

acquired  jurisdiction  over  a  defendant  by  a  proper  service 
of  process  may  be  reviewed  by  direct  appeal  to  the  Supremo 
Court  ^ 

471.  Direct  Appeal  to  the  Supreme  Court  as  to 
Jurisdiction   Carries  Up  That  Question  Only. — ^The 

statute  provides  that  in  any  case  in  which  the  jurisdiction  of 
the  District  Court  is  in  issue,  that  question  alone  shall  be 
certified  to  the  Supreme  C^ourt,  A  defendant  may  believe 
that  the  lower  Court  was  without  jurisdiction,  and  may  also 
be  persuaded  that  it  was  wrong  on  other  questions.  If  he  car- 
ries the  case  directly  to  the  Supreme  Court  he  will  be  able  to 
bring  up  the  jurisdictional  issue  only,  and  if  it  should  decide 
against  him  he  would  be  imable  to  raise  hia  other  objections. 
On  the  other  hand  he  may  not  wish  to  waive  his  protest 
against  the  assumption  of  jurisdiction.  He  therefore  does 
not  want  to  drop  that  contention  and  go  to  the  Circuit  Court 
of  Appeals  on  the  others  alone.  What  he  should  do  under 
such  circumstances  was  elaborately  discussed  by  the  Supreme 
Court  in  United  States  vs.  Jahn.^  The  following  rules  were 
there  laid  down: 

1.  If  the  jurisdiction  of  the  Circuit  (now  District)  Court 
is  in  issue  and  decided  in  favor  of  the  defendant,  as  that 
disposes  of  the  case,  the  plaintiff  should  have  the  question 

'  Western  Loan  &  Svgs.  Ob.  vs.  Bntte  &  Boston  Consolidated  Mining 
Co.,  210  U.  S.  868. 

*  Remington  vs.  Central  Pacific  R.  R.  Co.,  1S8  U.  S.  96. 
»155  U.  S.  109. 


308  BIRECT  APFEAIjS  TO  SUPREMB  GOUB.T.   [CHAP.  XVn. 

certified  and  take  his  appeal  or  writ  of  error  directly  to  this 
Court 

2.  If  the  question  of  jurisdiction  is  in  issue,  and  the  juris- 
diction sustained,  and  then  judgment  or  decree  is  rendered 
in  favor  of  the  defendant  on  the  merits,  the  plaintiff  who  has 
maintained  the  jurisdiction  must  appeal  to  the  Circuit  Court 
of  Appeals,  where,  if  the  question  of  jurisdiction  arises,  the 
Circuit  Court  of  Appeals  may  certify  it 

3.  If  the  question  of  jurisdiction  is  in  issue,  and  the  juris- 
diction sustained,  and  judgment  on  the  merits  is  rendered  in 
favor  of  the  plaintiff,  then  the  defendant  can  elect  either  to 
have  the  question  certified  and  come  directly  to  this  Court, 
or  to  carry  the  whole  case  to  the  Circuit  Court  of  Appeals 
and  the  question  of  jurisdiction  can  be  certified  by  that 
Court. 

4.  If  in  the  case  last  supposed  the  plaintiff  has  ground  of 
oomplaint  in  respect  of  the  judgment  he  has  recovered,  he 
may  also  carry  the  case  to  the  Circuit  Court  of  Appeals  on 
the  merits,  and  this  he  may  do  by  way  of  cross-appeal  or 
writ  of  error  if  the  defendant  has  taken  the  case  there,  or 
independently,  if  the  defendant  has  carried  the  case  to  this 
Court  on  the  question  of  jurisdiction  alone,  and  in  this 
instance  the  Circuit  Court  of  Appeals  will  suspend  a  deci- 
sion upon  the  merits  until  the  question  of  jurisdiction  has 
been  determined. 

5.  The  same  observations  are  applicable  where  a  plaintiff 
objects  to  the  jurisdiction  and  is,  or  both  parties  are,  dis- 
satisfied with  the  judgment  on  the  merits. 

472.  Same  Party  Cannot  Take  Two  Appeals — One 
on  the  Jurisdiction,  the  Other  on  the  Merits. — ^From 

these  rules  it  appears  that  there  cannot  be  two  appeals  by  the 
same  party,  one  to  the  Supreme  Court  on  the  question  of 
jurisdiction  and  one  to  the  Circuit  Court  of  Appeals  on  the 
merits.^ 

Where  the  defeated  party  first  appeals  to  the  Circuit  Court 
of  Appeals  on  the  merits  and  then  to  the  Supreme  Court  on 

'  United  States  vs.  Larkin,  208  U.  S.  83S. 
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the  question  of  jurisdiction,  the  appeal  to  the  Supreme  Court 
will  be  dismissed.^ 

473.  When  Appeal  is  Taken  to  the  Circuit  Court 
of  Appeals  on  the  Jurisdiction  and  Other  Questions, 
the  Circuit  Court  of  Appeals  May,  But  Need  Not,  Cer- 
tify the  Question  of  Jurisdiction. — Where  an  appeal  is 
taken  to  the  Circuit  Court  of  Appeals  generally,  the  question 

of  jurisdiction,  as  well  as  the  merits,  being  involved,  if  the 
Circuit  Court  of  Appeals  does  not  see  fit  to  certify  the  juris- 
dictional issue  to  the  Supreme  Court,  no  appeal  from  its 
decision  on  that  or  the  other  questions  in  the  case  will  be 
cmtertained  by  the  Supreme  Court,  although,  of  course,  the 
latter  may  in  its  discretion  allow  a  writ  of  certioraru^ 

474.  Lower  Court  Must   Certify  to  Question  of 

Jurisdiction. — ^The  statute  provides  that,  in  a  case  in  which 
the  jurisdiction  of  the  lower  Court  is  in  issue,  the  question 
of  jurisdiction  alone  shall  be  certified  to  the  Supreme  Court 
from  the  "Court  below  for  decision.  The  Supreme  Court  has 
repeatedly  ruled  that  it  cannot  entertain  the  appeal  unless 
there  is  a  certificate  of  the  kind  specified  in  the  statute  or 
some  sufficient  equivalent  therefor.^ 

It  is  not  necessary  that  the  certificate  shall  profess  to  be 
such.  The  Court  is  not  required  to  use  the  word  "certify'' ; 
nor  is  it  essential  that  there  shall  be  anything  which  on  its 
face  purports  to  be  a  certificate.  It  is  sufficient  if  it  appears 
from  the  lower  Court's  own  statement  in  the  record  that  its 
final  decision  turned  on  the  question  of  jurisdiction.  Thus,  a 
final  decree  concluded  "It  is  therefore  ordered  and  decreed 
that  said  bill  be  and  the  same  herebv  is  dismissed  for  want  of 
jurisdiction."  The  order  allowing  the  appeal  contained  the 
statement  that  it  was  allowed  upon  the  final  order  and  decree 
dismissing  the  suit  for  want  of  jurisdiction.  The  Supreme 
Court  held  that  this  itself  constituted  a  sufficient  certificate.* 


*  Robinson  vs.  Caldwell,  166  U.  S.  359. 

*  Weber  Bros.  vs.  Grand  Lodge.  171  Fed.  830. 

*  Maynard  vs.  Hecht,  151  IT.  S.  324. 

'  Excelsior  Wooden  Pipe  Co.  vs.  Pacific  Bridge  Co.,  186  U.  S.  282. 
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475.  Such  Certificate  Must  Be  Granted  Within  the 
Term  at  Which  the  Final  Decree  was  Made. — The 

Supreme  Court  has  rided  that  such  a  certificate  must  be 
given,  if  at  all,  during  the  term  at  which  the  final  decision 
complained  of  was  made.^ 

476.  When  Decree  Constitutes  Sufficient  Certificate, 
Appeal  Hay  Be  Taken  at  Any  Time  Within  Two  Years. 

— Not  oniy  has  the  Supreme  Court  relaxed  the  rigor  of  the 
earlier  decisions  as  to  what  is  necessarv  to  constitute  a  cer- 
tificate,  but  it  has  gone  far  in  limiting  the  practical  effect 
of  the  rule  that  the  certificate  must  be  granted  within  the 
term.  The  final  decree  is,  of  course,  made  during  the  term 
in  which  the  case  is  decided.  When  it  is  itself  a  sufficient 
certificate,  the  defeated  party  has  the  statutory  period  of 
two  years  in  which  to  appeal.^ 

477.  Direct  Appeal  From  Final  Decree  in  Prize 

Cases. — ^Matters  of  prize  almost  necessarily  have  an  inter- 
national aspect.  It  is  therefore  expedient  that  there  shall  be 
an  opportunity  for  a  prompt  and  direct  review  by  the 
Supreme  Court  of  the  final  decree  in  all  prize  causes.  We 
are  so  seldom  at  war  with  anv  Power  which  has  anv  com- 
merce  that  questions  of  prize  seldom  arise. 

478.  Direct  Appeals  in  a  Case  Involving  the  Con- 
struction or  Application  of  the  Constitution  of  the 

United  States. — In  some  senses  the  construction  or  appli- 
cation of  the  Constitution  of  the  United  States  is  involved 
in  a  very  large  proportion  of  the  cases  in  the  Federal  Courts. 
If  the  language  of  section  238  were  in  this  respect  to  be  given 
the  broadest  construction,  the  large  majority  of  cases  decided 
by  the  District  Courts  would  be  directly  appealable  to  the 
Supreme  Court.  In  that  event  the  Act  of  1891  creating 
the  Circuit  Court  of  Appeals  would  largely  fail  of  its  purpose 
of  lightening  the  burden  of  litigation  pressing  upon  the 
Supreme  Court. 

*  Colvin  vs.  JacksonvUle,  158  U.  S.  456. 

*  Hemdon-CJarter  Co.  vs.  Norrls  &  Co.,  224  U.  S.  498. 
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479.  In  a  Direct  Appeal  to  the  Supreme  Court  the 
Constitutional  Question  Must  Be  Controlling. — Very 

shortly  after  the  passage  of  the  act  in  question,  the  Supreme 
Court  decided  that  in  such  cases  a  direct  appeal  to  it  will 
lie  only  when  the  construction  or  application  of  the  Constitu- 
tion was  the  controlling  question.^  As,  for  example,  a  citi- 
zen of  the  United  States  and  of  South  Carolina  brought  suit 
against  the  election  officers  of  his  precinct  for  wrongfully 
refusing  to  receive  his  vote  for  a  member  of  the  National 
House  of  Kepresentatives.  Here  the  controlling  question 
was  whether  the  Constitution  of  the  United  States  gave  him 
the  right  so  to  vote,  he  possessing  all  the  qualifications 
required  of  a  voter  for  the  members  of  the  most  numerous 
branch  of  the  S.tate  Legislature.  A  direct  appeal  therefore 
lay  to  the  Supreme  Court.^ 

480.  When  Construction  or  Application  of  Consti- 
tution Controls,  Supreme  Court  Passes  On  All  Ques- 
tions in  the  Case. — When  the  jurisdiction  of  the  lower 

Court  is  involved  and  the  appeal  is  taken  directly  to  the 
Supreme  Court  it  is  the  jurisdictional  question,  and  that 
alone,  which  is  brought  up.  But  in  the  other  classes  of  cases 
in  which  by  the  provisions  of  section  238  a  direct  appeal  may 
be  taken  the  rule  is  otherwise.  In  them  the  Supreme  Court 
passes  upon  all  the  questions  which,  under  the  established 
principles  of  law,  are  upon  the  record  reviewable  upon  appeal 
or  writ  of  error,  as  the  case  may  be.^ 

481.  Where  the  Construction  or  Application  of  the 
Constitution  is  the  Only  Question  in  the  Case  No 
Appeal  May  Be  Taken  to  the  Circuit  Court  of  Appeals. 

— A  bank  chartered  by  the  State  of  Tennessee  brought  suit 
in  the  United  States  Court  to  enjoin  the  collection  of  a 
municipal  tax,  the  imposition  of  which  it  alleged  was  a 
breach  of  a  valid  contract  between  it  and  the  State.    The  bill 


*  Carey  vs.  Houston  &  Texas  Central  Ry.  Co.,  160  U.  S.  181. 
» WUey  vs.  Sinkler,  179  U.  S.  58. 

*  Homer  vs.  United  States,  143  U.  S.  570. 
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was  dismissed.  The  bank  appealed  to  the  Circuit  Court  of 
Appeals.  Here  the  Court  below  was  affirmed.  This  was*  not, 
as  we  shall  later  see^  one  of  the  cases  in  which  the  decision 
of  the  Circuit  Court  of  Appeals  was  final.  The  bank  there- 
upon prosecuted  a  further  appeal  to  the  Supreme  Courts  as  it 
was  entitled  to  do,  if  the  Circuit  Court  of  Appeals  had  ever 
regularly  acquired  jurisdiction  of  the  casa  The  Supreme 
Court,  however,  held  that  the  sole  matter  in  issue  being  the 
constitutional  question  the  appeal  should  have  been  taken 
directly  to  it  from  the  Court  of  first  instance,  and  that  the 
Circuit  Court  of  Appeals  was  without  jurisdiction.^ 

482.  The  Statute  Does  Not  Permit  Two  Appeals 

From  District  Court. — In  the  case  last  cited,  the  familiar 
doctrine  is  reasserted,  that  the  statute  does  not  give  to  a  party 
to  a  cause  in  the  lower  Court  the  right  to  two  appeals,  one  to 
the  Supreme  Court  on  the  constitutional  question,  and  one 
to  the  Circuit  Court  of  Appeals  on  the  other  issues  involved 
If  the  constitutional  question  is  the  controlling  one  in  the 
case,  the  appeal  must  be  taken  directly  to  the  Supreme  Court 
That  Court  has,  as  we  have  seen,  the  power  to  pass  on  all 
the  other  questions  involved.  If  the  constitutional  question 
is  only  incidentally  brought  into  the  case,  or  is  only  one  of 
two  or  more  questions,  anyone  of  which,  if  decided  in  favor 
of  the  appellant,  would  entitle  him  to  judgment  or  decree,  an 
appeal  lies  to  the  Circuit  Court  of  Appeals.  That  Court  may 
then  pass  on  the  constitutional  as  well  as  on  the  other  ques- 
tions involved,  subject,  if  the  case  is  not  one  in  which  the 
decision  of  the  Circuit  Court  of  Appeals  is  made  final  by 
statute,  to  a  further  appeal  from  it  to  the  Supreme  Court 

483.  Constitutional  Question  is  Not  Involved  Unless 
it  is  Clearly  Raised  Below. — The  Supreme  Court  has 

said  that  in  order  to  bring  a  case  within  this  clause  of  the 
Act,  the  District  Court  must  have  construed  the  Constitu- 
tion or  applied  it  to  the  case,  or  must,  at  least,  have  been 
requested  and  have  declined  or  omitted  to  construe  or  apply 

^  Union  &  Planters  Bank  vs.  Memphis,  189  U.  S.  71. 
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it  No  construction  or  application  of  the  Constitution  can 
be  said  to  have  been  involved  in  a  judgment  below,  when 
neither  was  either  expressed  or  asked  for.^ 

484.  Cases  in  Which  the  Constitutionality  of  Any 
Law  of  the  United  States  is  Drawn  in  Question. — ^A 

mere  controversy  as  to  the  construction  of  an  Act  of  Congress 
cannot  be  taken  to  the  Supreme  Court  upon  a  direct  appeal^ 

485.  Cases  in  Which  the  Validity  or  Construction 
of  Any  Treaty  of  the  United  States  is  Drawn  in  Ques- 
tion.— ^It  is  necessary  that  the  construction  or  validity  of  a 

treaty  be  involved  in  other  than  a  merely  incidental  or  remote 
maimer  if  such  circumstance  is  to  justify  taking  the  appeal 
directly  to  the  Supreme  Court  ^ 

Pettit  vs.  Walshe^  is  a  good  example  of  a  case  in  which 
the  construction  of  a  treaty  was  drawn  in  question.  There 
an  alleged  offender  against  the  laws  of  Great  Britain  was 
resisting  extradition.  Both  parties  referred  to  the  treaty 
between  the  two  countries  and  based  their  contentions  in 
part  upon  the  interpretation  they  gave  its  provisions.  The 
Supreme  Court  held  that  the  construction  of  that  treaty  was 
involved,  although  it  might  also  also  be  necessary  to  construe 
the  acts  of  Congress  which  provided  the  machinery  for  carry- 
ing out  the  obligations  imposed  by  it 

486.  A  Case  in  Which  the  Constitution  or  Law  of 
a  State  is  Claimed  to  Be  in  Contravention  of  the 

Constitution  of  the  United  States. — The  remaining  class 
of  cases  under  section  238  are  those  in  which  an  attack  was 
made  below  upon  the  constitutionality  from  a  Federal  stand- 
point of  some  provision  of  the  Constitution  or  laws  of  a  State. 
Either  party,  whose  case  in  the  Court  below,  as  made  by  him, 
depended  upon  his  being  able  to  show  that  some  State  con- 

*  Cornell  vs.  Green,  163  U.  S.  75. 

*  Spreckels  Refining  Ck>.  vs.  McClain,  192  U.  S.  807. 
'  Sloan  vs.  United  States,  183  U.  S.  614. 

•194  U.  S.  206. 
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stitutional  or  statutory  provision  was  in  conflict  with  the 
Federal  Constitution,  has  the  right  to  appeal  from  a  decision 
against  him  directly  to  the  Supreme  Court.  It  was  the  pur- 
pose of  Congress  to  give  opportunity,  to  an  unsuccessful  liti- 
gant, to  come  to  the  highest  tribunal  of  the  ^N^ation  directly 
from  the  Federal  Court  of  first  instance  in  every  case  in 
which  a  claim  is  made  that  a  State  law  is  in  contravention 
of  the  Constitution  of  the  United  States.^ 

487.    Direct  Appeals  by  Govenunent  in  Criminal 

Cases. — The  Act  of  March  2,  1907,^  creates  another  class  of 
cases  in  which  under  some  circumstances  an  appeal  may  be 
taken  directly  to  the  Supreme  Court.  Allusion  has  already 
been  made  to  this  statute  in  connection  with  the  discussion 
of  the  criminal  jurisdiction  and  procedure  of  the  United 
States  Courts.  Appeals  by  defendants  in  criminal  cases 
have  long  been  common.  They  are  taken  to  the  Circuit 
Court  of  Appeals,  and  by  statute  its  decision,  in  such  cases, 
is  final,  subject,  of  course,  to  the  right  of  the  Supreme  Court 
to  issue  a  writ  of  certiorwri  if  it  sees  fit. 

The  Act  of  1907  for  the  first  time  gave  an  appeal  to  the 
Government.  It  is  only  from  certain  classes  of  rulings  of  the 
lower  Court  that  such  an  appeal  may  be  taken.  They  are: 
a  decision  or  judgment  quashing,  setting  aside  or  sustain- 
ing a  demurrer  to  any  indictment  or  any  count  thereof  where 
such  decision  or  judgment  is  based  upon  the  invalidity  or 
construction  of  the  statute  upon  which  the  indictment  is 
founded;  a  decision  arresting  a  judgment  of  conviction  for 
insufiiciency  of  the  indictment  where  such  decision  is  based 
upon  the  validity  or  construction  of  the  statute  upon  which 
the  indictment  is  founded;  and  a  decision  or  judgment  sus- 
taining a  special  plea  in  bar  when  the  defendant  has  not 
been  put  in  jeopardy.  It  is  provided  that  no  writ  of  error 
shall  be  taken  by  or  allowed  to  the  United  States  in  any  case 
where  there  has  been  a  verdict  in  favor  of  the  defendant 

*  Loeb  vs.  Columbia  Township  Trustees,  179  U.  S.  472. 
» 34  Stat  1246. 
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The  Act  is  oonstitutional  The  objection  made  to  it  was 
that  it  authorized  the  United  States  to  bring  the  case  directly 
to  the  Supreme  Court,  but  did  not  allow  the  accused  the  same 
privilega     The  Supreme  Court  said  :— 

"There  is  no  merit  in  this  suggestion.  Except  in 
cases  affecting  ambassadors  and  other  public  ministers 
and  consuls  and  those  in  which  a  State  shall  be  a  party''^ 
*  *  *  "we  can  exercise  appellate  jurisdiction,  both  as 
to  law  and  fact,  with  such  exceptions  and  under  such 
r^ulations  as  Congress  shall  make  in  the  other  cases 
to  which  by  the  Constitution  the  judicial  power  of  the 
United  States  extends.  What  such  exceptions  and  regu- 
lations should  be  it  is  for  Congress,  in  its  wisdom,  to 
establish,  having  of  course  due  regard  to  all  the  provi- 
sions of  the  Constitution.  If  a  court  of  original  juris- 
diction errs  in  quashing,  setting  aside  or  dismissing  an 
indictment  for  an  alleged  offense  against  the  United 
States,  upon  the  ground  that  the  statute  on  which  it 
is  based  is  unconstitutional^  or  upon  the  ground  that  the 
statute  does  not  embrace  the  case  made  by  the  indict- 
ment, there  is  no  mode  in  which  the  error  can  be  cor- 
rected and  the  provisions  of  the  statute  enforced,  except 
the  case  be  brought  here  by  the  United  States  for 
review.  Hence — that  there  might  be  no  unnecessary 
delav  in  the  administration  of  the  criminal  law, 
and  that  the  courts  of  original  jurisdiction  may  be 
instructed  as  to  the  validity  and  meaning  of  the  par- 
ticular criminal  statute  sought  to  be  enforced — the 
above  act  of  1907  was  passed.  Surely  such  an  excep- 
tion or  regulation  is  in  the  discretion  of  Congress  to 
prescribe,  and  does  not  violate  any  constitutional  right 
of  the  accused.^^* 

488.  A  Direct  Appeal  Under  the  Act  of  1907  is 
Limited  to  a  Review  of  the  Special  Questions  Enumer- 
ated in  the  Statute. — The  Supreme  Court  has  said  that 
the  Act  plainly  shows  that  jurisdiction  is  given  only  to  review 
the  special  kinds  of  questions  mentioned  in  it.  The  whole 
case  may  not  be  opened  up  above.  ^  Thus,  for  instance,  where 
a  demurrer  was  sustained  on  two  grounds,  one  involving- 

•  United  States  vs.  Bitty,  208  U.  S.  893. 
^  United  States  vs.  Keltel,  211  U.  S.  396. 
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an  appealable  question,  the  other  not,  the  Supreme  Court 
considered  only  the  first^  On  such  appeals  the  Supreme 
Court  must  accept  the  construction  which  the  lower  Court 
places  upon  the  indictment,' 

489.  Direct  Appeals  Under  the  So-Called  Expedi- 
tion Act. — In  order  to  facilitate  the  prompt  and  authorita- 
tive disposition  of  a  class  of  cases  of  great  public  import- 
ance, Congress  has  provided  that  in  any  suit  in  equity,  in 
which  the  United  States  is  complainant,  brought  in  any  Dis- 
trict Court  under  the  Sherman  Act  or  tbe  Act  to  regulate 
interstate  commerce,  or  any  other  Acts  having  a  like  purpose, 
the  Attomey-Gteneral  may  fQe  with  the  derk  of  the  Court  a 
certificate  that  in  his  opinion  the  case  is  of  general  public 
importance.  It  is  made  the  duty  of  the  clerk  thereupon  to 
furnish  a  copy  of  that  certificate  to  each  of  the  circuit  judges 
of  the  circuit  The  case  is  to  be  given  precedence  over  others 
and  in  every  way  expedited.  It  is  to  be  assigned  for  hearing 
at  the  earliest  day  practicable,  and  before  not  less  than  three 
of  the  circuit  judges  of  the  circuit,  if  there  be  three  or  more, 
and  if  there  be  not  more  than  two,  then  before  them  and  such 
district  judge  as  they  may  select  An  appeal  is  given  directly 
to  the  Supreme  Court  from  any  case  under  any  of  such  Acts 
Avherein  the  United  States  is  complainant,  whether  the  Attor- 
ney-General has  made  the  certificate  or  not  Such  appeal 
must  be  taken  within  sixty  days  from  the  entry  of  the  deci- 
sion.^ .   ' 

It  will  be  perceived  that  it  is  the  District  Court  which  is 
the  Court  of  first  instance.  If  there  are  any  such  cases  in 
which  the  United  States  is  a  complainant  and  they  are  not 
expedited,  the  case  is  heard  before  the  District  Court  as  ordi- 
narily constituted.  When  the  Attorney-General  makes  the 
certificate  provided  for  in  the  Act,  the  Court  is  as  a  rule 
composed  altogether  of  circuit  judges,  that  is,  of  judges  who 
now  do  not  usually  sit  at  nisi  prvus.     It  is  only  when  it  is 

*  United  States  vs.  Stevenson,  215  U.  S.  190. 

•  United  States  vs.  Patten,  228  U.  S.  585. 
»  Act  of  Feb.  11,  1903—32  Stat  823. 


CHAP.  XVn.]  INTEKLOCUTOBY  INJUNCTION.  3lT 

not  practicable  to  oiganize  a  Court  of  three  without  having  a 
district  judge  among  them  that  such  a  judge  may  sit  It  is 
before  Courts  constituted  as  this  Act  requires  that  all  the 
more  important  anti-trust  litigation  of  the  last  ten  years  has 
been  conducted.  The  provision  that  such  cases  shall  be  heard 
ahead  of  others  is  intended^  of  course^  to  get  a  speedy  decision 
in  matters  of  much  pubUc  interest  and  importance. 


490.  The  Expedition  Act  is  Not  Repealed  by  the 

Judicial  Code. — The  Expedition  Act  was  not  incorporated 
in  the  Judicial  Code.  The  claim  was  therefore  made  that 
it  had  been  repealed  by  that  enactment  The  Supreme  Court 
has  decided  that  this  contention  could  not  be  sustained.^ 

491.  Appeals   From  Interlocutory  Injunctions  to 
Suspend  State  Statutes  or  Orders  of  Administrative 

Boards. — ^By  the  Act  approved  March  4,  1913/  section  266 
of  the  Judicial  Code  is  amended  in  such  manner  as  to  give  a 
direct  appeal  to  the  Supreme  Court  from  what  is,  at  least 
nominally,  a  decision  of  a  District  Court  in  issuing  an  inter- 
locutory injunction  suspending  the  enforcement  of  a  statute 
of  a  State,  or  of  an  order  made  by  an  administrative  board 
or  commission  created  by  and  acting  thereunder.  It  is  pro- 
vided that  no  interlocutory  injunction  suspending  or  restrain- 
ing the  enforcement,  operation  or  execution  of  any  statute  of 
a  State  by  restraining  the  action  of  any  officer  of  such  State 
in  its  enforcement  or  execution,  or  in  the  enforcement  or  exe- 
cution of  an  order  made  by  an  administrative  board  or  com- 
mission acting  under  such  statute,  shall  be  granted  by  a  Fed- 
eral judge  upon  the  ground  of  the  unconstitutionality  of  such 
statute,  unless  the  application  therefor  shall  have  been  heard 
by  not  less  than  three  judges,  of  whom  at  least  one  must  be  a 
justice  of  the  Supreme  Court  or  a  circuit  judge.  When  appli- 
cation is  made  for  such  an  injunction,  the  judge  to  whom  it 
is  made  calls  two  other  judges  to  his  aid.  At  least  five  days' 
notice  of  the  hearing  must  be  given  to  the  Governor  and  the 

'  Ex  parte  United  States,  226  U.  S.  420. 
»37  Stat  1013. 
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Attomey-Greneral  of  the  State,  as  well  as  to  such  other  persons 
as  may  be  defendants  in  the  suit  A  temporary  restraining 
order  may  be  issued  by  the  judge  to  whom  the  application  is 
made. 

The  Court  so  constituted  is  really  very  much  the  same  as 
the  Circuit  Court  of  Appeals,  although  nominally  it  is  the 
District  Court. 

From  any  order  either  granting  or  denying  the  interlocu- 
tory injunction,  an  appeal  may  be  taken  directly  to  the 
Supreme  Court 

To  prevent  unseemly  conflicts  between  the  States  and  the 
Federal  Courts,  the  statute  provides  that  if  at  any  time  before 
the  hearing  of  an  application  for  sudi  an  interlocutory 
injunction  a  suit  be  brought  in  a  Court  of  the  State  having 
jurisdiction,  accompanied  by  a  stay,  in  such  State  Court,  of 
proceedings  under  such  statute  or  order,  pending  the  detei^ 
mination  of  the  suit  by  the  State  Court,  all  proceedings  in 
the  United  States  Court  shall  be  stayed  pending  the  final 
determination  of  the  suit  in  the  Courts  of  the  State.  In 
order  to  prevent  an  abuse  of  this  provision,  the  statute 
declares  that  the  stay  may  be  vacated  upon  proof,  made 
after  hearing,  and  notice  of  ten  days  served  upon  the  Attor- 
ney-General of  the  State,  that  the  suit  in  the  State  Court  is 
not  being  prosecuted  with  diligence  and  good  faith. 
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CHAPTER  XVIIL 

APPEiUiJ  TO  THE  CIRCUIT  COURT  OF  APPEALS. 

492.  Jurisdiction  of  the  Circuit  Ck>urt  of  Appeals. — 

Circuit  Courts  of  Appeals  have  jurisdiction  to  review  final 
decisions  of  the  District  Courts  in  all  cases  except  those  in 
which  appeals  may  be  taken  directly  to  the  Supreme  Court 
or  in  which  some  special  statute  otherwise  provides.' 

493.  The  Appellate  Jurisdiction  of  a  Circuit  Court 
of  Appeals  Does  Not  Usually  Depend  Upon  the  Amount 

in  Controversy. — Ordinarily  appeals  may  be  taken  from 
the  District  Court  irrespective  of  the  amount  in  controversy. 
To  this  general  rule  there  are  some  exceptions  imposed  by 
the  terms  of  particular  Federal  statutes.  Thus,  a  decision 
of  the  District  Court  allowing  or  rejecting,  upon  the  facts, 
a  claim  in  bankruptcy,  is  appealable,  if  the  claim  amounts 
to  as  much  as  $500,  and  not  otherwise.'  One  who  has  sued 
the  United  States  cannot  appeal  from  a  decision  adverse 
to  him  unless  his  claim  either  exceeds  $3,000,  or  has  been 
forfeited  to  the  United  States  for  fraud  under  section  172 
of  the  Judicial  Code.^  To  avoid  misapprehension,  it  should 
be  stated  that  the  United  States  may  appeal  in  any  case  in 
which  there  has  been  a  judgment  against  it,  no  matter  how 
small  is  the  amount  in  controversy. 

494.  Appeals  on  the  Facts  May  Be  Taken  From  Deci- 
sions in  Bankruptcy  Proceedings  in  Three  Classes  of 

Cases  Only. — The  right  to  appeal  generally,  as  in  equity, 
from  decisions  of  the  District  Courts  so  as  to  secure  a  review 
both  of  the  facts  and  of  the  law,  is  limited  in  bankruptcy 
proceedings  to  three  classes  of  questions — adjudications,  dis- 
•chaises  and  claims  of  $500  or  upwards.    No  matter  whether 

>  Judicial  Code,  sec.  128. 

'  Bankruptcy  Act,  sec.  25,  par.  A,  clause  8. 

» Reid  VB.  rnited  States,  211  U.  S.  529. 
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an  adjudication  be  decrc>ed  or  refused,  a  dischaiige  granted 
or  denied,  or  a  claim  for  as  much  as  $500  allowed  or  rejected, 
the  party  aggrieved  may  appeal  as  of  rights  precisely  as  he 
can  from  a  final  decree  in  equity.^ 

In  matters  of  law,  all  proceedings  of  the  IKstrict  Courts  in 
bankruptcy,  whether  interlocutory  or  final,  other  than  the 
three  just  mentioned,  may  be  superintended  and  revised  by 
the  Circuit  Courts  of  Appeals.* 

Both  the  provisions  cited  have  reference  to  proceedings  in 
bankruptcy  proper  as  distinguished  from  oontroyersies  aris- 
ing in  bankruptcy  proceedings.  In  the  latter  class  of  disputes 
thero  is  the  same  right  of  appeal  as  in  independent  con- 
troversies originating  otherwise  than  in  bankruptcy.  It  is 
not  expedient  here  to  attempt  to  draw  with  precision  the 
line  which  divides  proceedings  in  bankruptcy  from  con- 
troversies arising  in  bankruptcy  proceedings.  "The  former, 
broadly  speaking,  covering  questions  between  the  alleged 
bankrupt  and  his  croditors,  as  such,  commencing  with 
the  petition  for  adjudication,  ending  with  the  dischai^e^ 
and  including  matters  of  administration  generally,  such  as 
appointments  of  receivers  and  trustees,  sales,  exemptions, 
allowances,  and  the  like,  to  be  disposed  of  summarily,  all  of 
which  naturally  occur  in  the  settlement  of  the  estata"  The 
latter,  speaking  with  like  breadth,  involve  "questions  between 
the  trustee,  representing  the  bankrupt  and  his  creditors,  on 
the  one  side,  and  adverse  claimants,  on  the  other,  concerning 
property  in  the  possession  of  the  trustee  or  of  the  claimants, 
to  be  litigated  in  appropriate  plenary  suits,  and  not  affect- 
ing directly  the  administrative  orders  and  judgments,  but 
only  the  question  of  the  extent  of  the  estate."' 

The  whole  subject  is  elaborately  considered  in  the  various 
standard  text-books  on  bankruptcy. 

495.  In  What  Cases  the  Decisions  of  the  Oircnit 
Courts  of  Appeals  Are  Final. — The  Circuit  Courts  of 

r  " 

*  Bankruptcy  Act,  sec.  25a. 
'Bankruptcy  Act,  sec.  24b. 
■  In  re  Friend,  134  Fed.  778. 
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Appeals  were  created  to  lessen  the  burdens  of  the  Supreme 
Court  and  to  promote  the  prompt  dispatch  of  business. 
Neither  of  these  results  would  be  attained  if  every  party 
against  whom  they  decided  had  a  right  to  carry  his  case  to 
the  Supreme  Court  The  Judicial  Code^  therefore  provides 
that  their  decisions  shall  be  final  in  all  admiralty  cases,  in 
those  in  which  jurisdiction  is  dependent  entirely  upon  diverse 
citizenship,  and  in  all  cases  arising  under  the  patent,  copy- 
right, revenue  or  criminal  laws.  For  the  most  part  the 
statutory  provisions  as  to  the  finality  of  the  decisions  of 
these  Courts  speak  for  themselves.  A  little  may  be  profitably 
said  about  them. 

496.  Do.— Under  the  Federal  Trade-BIark  Laws. — 

By  the  Trade-Mark  Act  of  1905,^  the  Circuit  Courts  of 
Appeals  are  given  appellate  jurisdiction  in  cases  arising 
under  the  trade-mark  laws.  It  is  provided  that  the  decisions 
of  those  Courts  in  such  cases  may  be  reviewed  by  the  Supreme 
Court  upon  certiorari  in  the  same  manner  provided  for  patent 
causes.  It  has  been  held  that  by  the  use  of  such  language, 
Congress  intended  that  the  decision  of  the  Circuit  Courts  of 
Appeal  in  the  absence  of  certiorari  should  be  final  in  trade- 
mark precisely  as  in  patent  causes.^ 

497.  Do.— In  Cases  in  Which  Federal  Jurisdiction 
is  Based  Solely  on  Diverse  Citizenship.— Whether  juris- 
diction depends  solely  upon  diverse  citizenship  must  be  deter- 
mined by  an  examination  of  the  grounds  upon  which  it 

was  originally  invoked.  If  from  the  plaintiffs  statement 
of  his  own  case,  it  does  not  appear  that  any  ground  of  juris- 
diction other  than  diverse  citizenship  exists,  the  decision  of 
the  Circuit  Court  of  Appeals  will  be  final,  even  though  in 
the  progress  of  the  case  other  questions  arose  of  which  the 
Federal  Courts  would  have  had  jurisdiction  independently 
of  the  citizenship  of  the  parties.^    It  is,  not  necessary,  how- 

» See.  128. 

*  Sections  17  and  18—33  Stat  728,  729. 

» Hutchinson,  Pierce  &  Co.  vs.  Loewy,  217  U.  S.  457. 

*  Colorado  Central  Consolidated  Mining  Co.  vs.  Tnrek,  160  U.  S.  188. 
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ever,  that  the  plaintiff  shall  in  so  many  words  base  his  claim 
that  the  Court  had  jurisdiction  on  anything  other  than  diverse 
citizenship;  if  such  other  ground  actually  appears  on  the 
face  of  his  pleadings.  It  makes  no  difference  that  he  obvious- 
ly did  not  appreciate  its  jurisdictional  significance.^ 

When  one  of  the  parties  is  a  corporation  organized  under 
the  laws  of  the  United  States  and  is  not  a  national  bank, 
jurisdiction  arises  under  the  laws  of  the  United  States.  The 
decision  of  the  Circuit  Court  of  Appeals  is  therefore  review- 
able on  appeal  by  the  Supreme  Court 

As  has  been  explained,  for  the  purposes  of  the  jurisdiction 
of  the  United  States  Courts,  the  Federal  statutes  assimilate 
national  banks  to  State  corporations.  The  Federal  Court 
may  have  jurisdiction  of  a  suit  to  which  a  national  bank  is  a 
party.  That  jurisdiction  may  rest  solely  upon  the  fact  that 
the  national  bank  is  located  in  one  State  and  ite  adversary  is 
a  citizen  of  another  State  or  is  an  alien.  It  is  held  that,  in 
such  a  case,  the  jurisdiction  of  the  District  Court  rests  upon 
diverse  citizenship.  The  decision  of  the  Circuit  Court  of 
Appeals,  upon  appeal  from  a  judgment  or  decree  of  the 
District  Court,  is  therefore  final.* 

498.  In  CrimiiLal  Cases  it  is  Only  the  Defendant 
Below  Who  May  Invoke  the  Jurisdiction  of  a  Circnit 

Court  of  Appeals. — As  has  been  already  stated,  the  United 
States  may  under  some  circumstances  carry  up  a  criminal 
case.  When  it  does,  its  appeal  must  go  directly  to  the 
Supreme  Court ;  on  the  other  hand,  an  appeal  of  the  accused 
is  taken  to  the  Circuit  Court  of  Appeals.  The  decision  of  the 
latter  is  final  unless  the  Supreme  Court  sees  fit  to  grant  a  writ 
of  certiorari.  This  writ  is  granted  sparingly,  and  the  crim- 
inal cases  in  which  it  is  allowed  are  very  few. 

499.  Decisions  of  Circuit  Courts  of  Appeal  Are 
Final  in  All  Cases  in  Which  the  Amount  in  Contro- 
versy Does  Not  Exceed  $1»000. — Section  241  of  the  Judi- 

•Ilnion  Pacific  Ry.  Co.  vs.  Harris,  158  IT.  S.  326;  Ex  parte  Jones, 
164  T'.  S.  691. 
•  Continental  National  Bank  vs.  Buford,  191  U.  S.  119. 
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cial  Code  gives  a  right  of  appeal  from  a  judgment  or  decree 
of  a  Circuit  Court  of  Appeals  in  every  case  in  which  the 
decision  of  the  latter  is  not  made  final  and  in  which  the 
amount  in  controversy  exceeds  $1,000  besides  costs. 

500.  How  the  Amount  in  Controversy  is  Deter- 
mined for  Purposes  of  Appeal. — It  will  be  noticed  that  in 
stating  the  sum  necessary  to  give  a  right  of  appeal,  interest 
is  not  expressly  excluded,  as  it  is  by  section  24  in  fixing  the 
amount  required  to  be  in  controversy  in  order  to  give  juris- 
diction to  the  District  Court.  It  follows  that  interest  accrued 
before  the  judgment  of  the  Court  below  and  disposed  of  by 
its  decree,  if  in  dispute,  between  the  parties,  is  a  part  of  the 
sum  in  controversy ;  as,  for  example,  when  the  principal  sum 
of  $1,000  and  seventeen  years'  interest  thereon  at  six  per 
cent  was  the  matter  in  dispute,  it  was  held  that  the  amount 
in  controversy  exceeded  $2,000.^ 

The  rule  was  well  stated  in  a  subsequent  Supreme  Court 
case  in  which  it  was  said  that 

"when  the  judgment  is  for  the  defendant  or  for  the 
plaintiiF,  and  for  less  than  two  thousand  dollars,  and 
the  plaintiff  sues  out  the  writ  of  error,  this  court  has 
jurisdiction  if  the  damages  claimed  in  the  declaration 
exceed  that  sum;  but  that  if  the  judgment  is  for  plain- 
tiff and  not  more  than  two  thousand  dollars,  and  the 
defendant  })rosecutes  in  error,  this  court  has  not  juris- 
diction, for  the  amount  in  controversy,  as  to  the  defend- 
ant, is  fixed  by  the  judgment.  In  determitiing  the 
jurisdictional  sum  or  amount  it  is  obvious  that  neither 
interest  on  the  judgment  nor  costs  of  suit  can  enter 
into  the  computation,  for  costs  form  no  part  of  the 
matter  in  dispute,  and  interest  on  the  judgment  can 
only    arise   after    rendition,    while    the    jurisdictional 

amount,  if  determined  bv  the  judgment,  is  fixed  at  ren- 
dition."2 

To  give  jurisdiction,  the  statutory  amount  must  be  really 
in  controversy.     At  a  time  when  the  Supreme  Court  had 

*  United  States  Bank  vs.  Daniel,  12  Peters,  52. 
"  Walker  vs.  Fnited  States,  4  WaH.  163. 
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jurisdiction  in  certain  classes  of  cases  only  when  the  amount 
exceeded  $5,000,  there  was  a  verdict  for  the  plaintiff  for 
$5,000.  There  were  motions  for  new  trial  and  in  arrest, 
both  of  which  were  overruled.  All  this  took-  some  time,  so 
that  judgment  was  not  entered  upon  the  verdict  until  a 
trifle  over  four  months  after  the  latter  was  rendered.  Wlien 
the  judgment  was  entered,  it  was  for  the  precise  amount  of 
the  verdict.  Some  days  later  the  Court  on  motion  of  the 
defendant's  counsel,  increased  it  to  $5,116.73,  the  $116.73 
being  interest  on  the  amount  of  the  verdict  from  the  time  of 
its  rendition  to  the  entering  up  of  the  judgment  The  Su- 
preme Court  said  that  that  amount  of  interest  was  not  in  con- 
troversy, as  the  plaintiff  had  not  claimed  it^  The  motive 
of  the  defendant  was  to  get  an  appeal  to  the  Supreme  Court. 

501.  Amount    in    Controversy   Where    Defendant 

Makes  a  Counter  Claim. — In  cases  in  which  the  defend- 
ant has  put  in  a  counter-claim,  the  amount  in  controversy 
upon  an  appeal  may  depend  on  which  party  is  the  appellant. 
\Vhen  there  has  been  a  judgment  for  the  plaintiff,  and  the 
defendant  appeals,  the  amount  in  controversy  is  the  judg^ 
ment ,  plus  the  counter-claim.  If  the  defendant  upon  his 
counter-claim  secures  a  judgment  against  the  plaintiff,  and 
the  latter  appeals,  the  amount  in  controversy  is  the  sum  of 
the  claim  and  the  judgment — ^as,  for  example,  if  the  plain- 
tiff claims  $900  and  the  defendant  counterKjlaims  for  $800, 
and  there  is  a  judgment  for  the  plaintiff  for  $900,  the  defend- 
ant might  appeal,  because  the  amount  in  controversy  from 
his  standpoint  would  be  $1,700.  On  the  other  hand,  if  the 
defendant  recovered  only  $50,  the  plaintiff  could  not  appeal, 
because  the  amount  in  controversy  would  be  only  $950.^ 

502.  Decisions  of  the  Circuit  Court  of  Appeals  Upon 
Questions  Arising  in  Bankruptcy  Proceedings  Are  Usu- 
ally Final. — The  decisions  of  the  Circuit  Courts  of  Appeals 


■  Northern  Padflc  R.  R.  Co.  vs.  Booth,  152  U.  S.  671. 
*  Harten  vs.  Loffler,  212  U.  S.  397. 
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upon  questions  arising  in  bankruptcy  proceedings  under  sec- 
tions 24b  and  25a  of  the  Bankruptcy  Act,  unlike  their 
determinations  of  controversies  arising  in  bankruptcy  proceed- 
ings under  section  24a  of  that  statute,  are,  with  the  excep- 
tions stated  in  section  494  supraf&nsl,  subject,  of  course,  to 
the  right  of  the  Supreme  Court  to  issue  a  writ  of  certiorari 
if  it  sees  fit 

503.  An  Order  of  the  Circuit  Court  of  Appeals 
Allowing  or  Rejecting  a  Claim  Exceeding  $2,000  May 
Under  Some  Circumstances  Be  Appealable. — The  only 

exception  to  the  rule  stated  in  the  preceding  section  is  that 
an  appeal  may  be  taken  from  any  final  decision  of  a  Circuit 
Court  of  Appeals  allowing  or  rejecting  a  claim  in  bankruptcy 
where  the  amount  in  controversy  exceeds  the  sum  of  $2,000, 
and  the  question  involved  is  either  one  which  might  have 
been  taken  by  writ  of  error  from  the  highest  court  of  a  State 
to  the  Supreme  Court  of  the  United  States,  or  the  determina- 
tion of  which,  some  justice  of  the  Supreme  Court  shall  cer- 
tify, is  in  his  opinion  essential  to  a  uniform  construction  of 
the  Bankruptcy  Act  throughout  the  Ignited  States.^ 

*  Bankruptcy  Act,  section  25b. 
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CHAPTER  XIX, 

WRITS  OF  ERROR  FROM  SUPREME  COURT  TO 

STATE  COURTS. 

504.— Section  25  of  the  Judicial  Act  of  Sept.  24, 

1789. — Tt  is  probafcle  that  section  25  of  the  Judiciary  Act 
of  September  24,  1789,  has  played  a  greater  part  in  shaping 
the  history  of  this  country  than  any  other  enactment  ever 
made  by  Congress.  In  a  somewhat  modified  form,  it  now 
forms  section  237  of  the  Judicial  Code.  That  section  provides, 
among  other  things,  that  *'a  final  judgment  or  decree  in  any 
suit  in  the  highest  Court  of  a  State  in  which  a  decision  in  the 
suit  could  be  had,  where  is  drawn  in  question  the  validity  of 
a  treaty  or  statute  of,  or  an  authority  exercised  under,  the 
United  States,  and  the  decision  is  against  their  validity ;  or 
where  is  drawn  in  question  the  validity  of  a  statute  of,  or  an 
authority  exercised  under,  any  State,  on  the  ground  of  their 
being  repugnant  to  the  Constitution,  treaties,  or  laws  of  the 
United  States,  and  the  decision  is  in  favor  of  their  validity ; 
or  where  any  title,  right,  privilege,  or  immunity  is  claimed 
imder  the  Constitution,  or  any  treaty  or  statute  of,  or  com- 
mission held  or  authority  exercised  under,  the  United  States, 
and  the  decision  is  against  the  title,  right,  privilege,  or 
immunity  especially  set  up  or  claimed,  by  either  party,  under 
such  Constitution,  treaty,  statute,  commission,  or  authority, 
may  he  re-examined  and  reversed  or  affirmed  in  the  Supreme 
Court  upon  a  writ  of  error." 

If  the  Supreme  Court  had  not  been  given  such  jurisdiction 
there  would  have  been  no  way  of  insuring  that  the  Constitu- 
tion, laws  and  treaties  of  the  United  States  should  be  the 
supreme  law  of  the  land  in  every  part  of  the  Union.  There 
would  have  been  very  nearly  as  many  constructions  of  some 
of  their  provisions  as  there  are  States.  There  would  have 
been  no  way  of  reconciling  these  divergent  views  and  no  way 
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of  asserting  the  national  authority  against  those  prevailing  in 
any  particular  State.  Every  State  would  thus  have  been 
able  to  nullify  any  law  of  Congress,  if  it  had  so  wished,  and 
at  one  time  or  another  nearly  every  State  has  been  anxious 
to  press  its  opposition  to  some  congressional  action  to  the 
extreme  limit  of  its  power.  It  is,  therefore,  highly  probable 
that  without  the  provision  in  question,  or  something  very  like 
it,  either  the  Union  would  have  been  long  since  dissolved, 
or  would  today  be  very  unlike  the  one  under  which  we  liva 
If  it  had  not 'been  embodied  in  the  original  Judiciary  Act, 
there  was  probably  no  subsequent  time,  prior  to  1861,  at 
which  it  could  have  been  enacted  without  raising  a  contro- 
versy, whidi  would  of  itself  have  imperilled  the  continuance 
of  the  Federal  Government 

In  the  view  of  a  very  large  school  of  political  thinkers,  it 
extended  the  judicial  power  of  the  United  States  beyond  the 
limits  of  the  constitutional  grant.  For  many  years  the 
Supreme  Court  of  Errors  and  Appeals  of  Virginia  denied  its 
validity.  A  very  dangerous  situation  would  have  resulted  had 
not  the  original  section,  with  great  foresight,  provided  when 
the  Supreme  Court  reversed  a  judgment  or  decree  of  a  State 
Court  it  might,  in  its  discretion,  in  any  case  which  had  once 
before  been  remanded  by  it,  proceed  to  a  final  decision  and 
award  execution.  State  Courts  would  have  refused  to  obey 
its  mandate,  as,  in  fact,  the  Supreme  Court  of  Errors  and 
Appeals  of  Virginia  did.  There  would  have  been  no  way, 
that  public  opinion  would  have  sustained,  of  coercing  the 
State  Court  into  obedience.  When,  however,  the  Supreme 
Court  issued  execution  directly  against  the  individual  parties 
to  the  cause,  they  had  either  to  submit  or.  take  the  respon- 
sibility of  making  armed  resistance  to  the  oflBcers  of  the 
United  States.  The  requirement  that  before  execution  may 
issue  directly  from  the  Supreme  Court  there  must  have  been 
one  remand  to  the  State  Court,  is  no  longer  law.  Section 
237  of  the  Judicial  Code  now  provides  that  the  Supreme 
Court  may,  at  its  discretion,  either  remand  the  case  or  award 
execution. 
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The  argument  for  and  against  the  constitutionality  of  this 
section  need  not  be  here  considered.  That  question  has,  long 
ago,  been  settled  beyond  the  possibility  of  controversy  or 
appeal  While  it  still  was  open,  there  was,  from  the  stand- 
point of  a  jurist  who  did  not  think  nationally  and  who 
looked  more  to  the  past  than  to  the  future,  mudi  to  be  urged 
against  its  validity.  Few  better  examples  of  great  legal 
ability  devoted  to  the  discussion  of  a  question  of  transcendant 
importance  are  to  be  anwhere  found  than  the  opinion  of 
Chief  Justice  Marshall*  in  support  of  the  constitutionality 
of  the  provision,  and  that  of  Judge  Roane^  of  the  Virginia 
Court  of  Appeals  on  the  other  side. 

505.  Right  to  Review  is  Confined  to  Questions 
Which  Affect  the  Boundary  Between  Federal  and 

State  Sovereignty. — ^As  the  wording  of  the  section  plainly 
shows^  its  sole  purpose  is  to  make  the  Supreme  Court  the 
final  arbiter  of  litigated  questions,  the  answOT  to  which 
depends  upon  the  correct  determination  of  the  respective 
spheres  of  the  State  and  Federal  sovereignties.  It  was  not 
passed  to  give  the  Supreme  Court  power  to  correct  all  the 
mistakes  which  it  might  think  State  judges  had  mada  If 
sudi  errors,  real  or  imaginary,  do  not  affect  the  distribution 
of  power  between  the  State  and  Federal  Governments,  the 
latter  has  no  concern  with  them. 

506.  When  the  Federal  Question  is  Involved,  the 
Right  of  Review  is  Not  Limited  to  Any  Particular  Kind 
of  Suit,  Nor  is  the  Amount  in  Controversy  Material.— 

As  we  have  seen,  that  jurisdiction  of  the  lower  Federal 
Courts  which  is  concurrent  with  the  Courts  of  the  States 
is  limited  to  civil  suits,  although  a  few  criminal  cases  of  a 
peculiar  and  limited  character  may  be  removed  from  the 
State  to  the  Federal  Courts.  On  the  other  hand,  section  237 
of  the  Judicial  Code  is  equally  applicable  to  criminal  and 

*  Cohens  vs.  Virginia,  6  Wheat.  264. 

■  Hunter  vs.  Martin,  4  Munf.  (18  Va.)  25. 
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civil  suits.^  If  one  of  the  questions  enumerated  in  it  has 
been  raised  and  determined  adversely  to  the  Federal  right 
relied  upon,  the  Supreme  Court  may  issue  its  writ  of  error. 
None  of  the  reasons  which  have  withheld  from  the  Federal 
Courts  jurisdiction  over  special  classes  of  legal  controversies, 
such  as  divorce  suits,  probate  proceedings,  etc,  here  apply. 
Anyone  who  in  the  State  Courts  claims  a  Federal  privil^e 
has,  if  it  be  denied  him  by  the  highest  Court  of  the  State  to 
whidi  he  can  carry  that  particular  litigation,  the  right  to 
invoke  the  judgment  of  the  Supreme  Court  of  the  nation 
thereon.  The  Constitution,  laws  and  treaties  of  the  United 
States  are  thus  made  in  fact>  as  well  as  in  theory,  the  supreme 
law  of  the  land. 

The  amount  in  controversy  is  not  material.  In  the  great 
case  of  Cohens  vs.  Virginia  the  plaintiffs  in  error  were  resist- 
ing the  payment  of  a  fine  of  $100  and  costs  amounting  in  all 
to  $131.50. 

507.  The  Various  Classes  of  Cases  in  Which  the 
Supreme  Court  Hay  Issue  Writs  of  Error  to  State 

Courts. — ^An  analysis  of  what  is  now  section  237  of  the 
Judicial  Code  will  show  that  there  are  three  classes  of  cases 
in  which  the  final  decree  of  a  State  Court  may  be  re-exam- 
ined by  the  Supreme  Court, 

First,' where  the  validity  of  a  treaty  or  statute  of,  or  an 
authority  exercised  under,  the  United  States  is  drawn  in 
question  and  the  decision  is  against  its  validity. 

Second,  where  the  validity  of  a  statute  of,  or  an  authority 
exercised  under,  any  State  on  the  ground  of  its  being  repug- 
nant to  the  Constitution,  treaties  or  laws  of  the  United 
States  is  dravni  in  question  and  the  decision  is  in  favor  of 
its  validity. 

Third,  where  any  title,  right,  privilege  or  immunity  is 
claimed  under  the  Constitution  or  any  treaty  or  statute  of, 
cr  commission  held  or  authority  exercised  under,  the  United 
States  and  the  decision  is  against  the  title,  right,  privilege 

'Cohens  vs.  Virginia,  6  Wheat  264;  Twitchell  vs.  The  Common- 
wealth, 7  Wall.  321. 
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or  immunity  especially  set  up  fuid  claimed  by  either  party 
under  sudi  Constitution^  statute,  commission  or  authority. 

508.  When  is  the  Validity  of  a  Treaty  or  Statute 
or  an  Authority  Exercised  Under  the  United  States 
Drawn  in  Question? — The  validity  of  a  statute  of  the 

United  States  is  not  drawn  in  question  merely  because  a 
dispute  as  to  its  construction  is  decided  by  the  State  Court- 
It  is  necessary  that  the  treaty,  statute  or  authority  shall  have 
been  held  invalid.  Congress,  by  law,  granted  lands  to  the 
State  of  Alabama.  Subsequently  the  State  made  conveyance 
of  these  lands  and  took  a  mortgage  for  part  of  the  considera- 
tion. The  State  gave  powers  of  sale  to  its  grantee  and 
mortgagor,  to  be  exercised  in  aooordance  with  the  provisions 
of  a  section  of  the  act  of  Congress  under  which  the  State 
itself  had  taken  title.  The  mortgagor  granted  some  of  the 
lands.  The  State  afterwards  foreclosed  its  mortgage  and 
acquired  the  mortgaged  property.  The  question  arose  whether 
a  purchaser  from  the  mortgagor  took  good  title  as  against 
the  State.  Whether  he  did  or  not,  depended  upon  whether  the 
grant  made  to  him  by  the  mortgagor  was  made  in  the  way 
limited  in  the  mortgage,  which  was,  of  course,  that  set  forth 
in  the  section  of  the  Act  of  Congress  which  the  State  had 
incorporated  in  its  grant  It  was  held  that  no  question 
involving  the  validity  of  an  Act  of  Congress  was  in  anvwise 
involved.^ 

509.  When  is  the  Validity  of  an  Authority  Exer- 
cised Under  the  United  States  Drawn  in  Question? — 

Doubtless  the  primary  purpose  of  that  provision  of  the  sec- 
tion which  authorizes  the  Supreme  Court  to  issue  a  writ  of 
error  to  the  highest  Court  of  the  State  whenever  the  latter 
denies  the  validity  of  an  authority  exercised  under  the 
ITnited  States,  is  to  protect  the  proceedings  of  the  Courts 
and  officials  of  the  United  States  from  State  obstruction  or 
interference.  For  example — State  Court  plaintiffs  set  up  a 
lien  on  certain  personal  property  under  a  judgment  rendered 

*  Miner's  Executors  vs.  Swann,  150  U.  S.  132. 
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by  the  Circuit  Court  of  the  United  States  for  the  Middle 
District  of  Tennessee.  The  defendant  asserted  a  lien  under 
a  deed  of  trust  from  the  judgment  debtor.  The  Supreme 
Court  of  Tennessee  held  that  the  lien  of  the  deed  was  para- 
mount to  that  of  the  judgment.  The  validity  of  an  authority 
exercised  under  the  United  States  was  therefore  denied  and 
the  Supreme  Court  had  jurisdiction.^ 

An  illustration  of  another  class  of  cases  in  which  is  drawn 
in  question  an  authority  exercised  under  the  United  States, 
is  found  in  Railroads  vs.  Richmond.^  At  a  time  when  grain 
coming  from  the  West  to  Dubuque  was  necessarily  taken  out 
of  cars,  placed  on  ferry  boats,  carried  across  the  Mississippi 
and  then  again  put  into  the  cars,  a  railroad  company  made  a 
contract,  for  a  relatively  long  term  of  years,  with  the  owners 
of  an  elevator,  to  elevate  all  such  grain  at  so  much  per 
bushel.  Subsequently,  Congress  made  all  railroads,  post 
roads,  authorized  them  to  connect  with  other  roads  so  as  to 
form  continuous  lines  of  transportation  and  provided  for  the 
construction  of  a  bridge  across  the  Mississippi  River  at 
Dubuque.  Upon  completion  of  the  bridge,  the  elevator  service 
became  unnecessary  and  the  railroad  discontinued  its  use. 
The  owners  of  the  elevator  sued  the  railroad  in  the  State 
Courts.  The  defendant  contended  that  in  not  delivering  the 
grain  to  the  elevator  it  was  acting  under  the  authority  of 
this  Act  of  Congress.  The  highest  Court  of  Iowa  overruled 
this  contention  and  gave  judgment  for  the  plaintiff.  It  was 
held  that  the  validity  of  an  authority  exercised  under  the 
United  States  had  been  denied  by  the  State  Court  and  that  a 
writ  of  error  should  issue. 

510.  When  is  the  Validity  of  a  Statute  of  a  State 
or  of  an  Authority  Exercised  Under  Any  State,  Drawn 
in  Question  on  the  Ground  That  it  is  Repugnant  to  the 
Constitution,  Treaties  or  Laws  of  tiie  United  States? — 

It  is  obvious  that  a  litigant  may  be  as  effectually  deprived 
of  a  right  to  which  he  is  entitled  under  the  Federal  Consti- 

*  Clements  vs.  Berry,  11  How.  407. 
« 15  Wall.  3. 
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tution  or  laws  by  sustaining  a  State  law  in  conflict  with  them, 
as  by  holding  them  invalid.  The  section  therefore  provides  a 
way  of  securing  the  protection  of  the  Supreme  Court  against 
such  State  legislation. 

Plaintiffs  brought  suit  in  a  State  Court  to  enforce,  against 
a  vessel,  a  lien  given  by  State  statute.  The  defendants  set  up 
that  the  lien  was  a  maritime  one  and  enforcible  only  in  the 
Courts  of  Admiralty  of  the  United  States.  The  State  Court 
decided  in  favor  of  the  plaintiff.  The  decision  was  review- 
able on  writ  of  error  from  the  Supreme  Court,  ^ 

Before  the  passage  of  the  fourteenth  amendment,  the 
most  frequent  occasion  for  the  exercise  of  this  jurisdic- 
tion was  the  claim  that  State  statutes,  the  validity  of  which 
State  Courts  upheld,  had  impaired  the  obligation  of  con- 
tracts. The  famous  case  of  the  Trustees  of  Dartmouth  Col- 
lege vs.  Woodward^  came  before  the  Supreme  Court  upon  a 
writ  of  error  to  the  Superior  Court  of  New  Hampshire.  For 
the  last  forty  years  or  more  numberless  cases  have  gone  to 
the  Supreme  Court  upon  the  claim  that  some  State  statute 
has  deprived  a  defeated  litigant  in  the  State  Courts  of  liberty 
or  property  without  due  process  of  law,  or  has  denied  to  him 
the  equal  protection  of  the  laws. 

511.    Cases  Where  a  State  Court  Decision  is  Against 

a  Title,  Right,  Privilege  or  Immunity  Especially  Set  Up 

or  Claimed  Under  the  Constitution  or  a  Treaty  or 

Statute  of  the  United  States  or  a  Commission  or 

Authority  Held  or  Exercised  Thereunder.— The  first 

two  classes  of  cases  for  which  the  section  provides,  are  those 
in  which  the  plaintiff  in  error  has  suffered  because  a  State 
Court  has  declared  invalid  a  statute  or  a  treaty  of  the  United 
States,  or  an  autliority  exercised  thereunder,  or  has  held 
valid  some  State  stiitute  or  authority  which  is  in  conflict  with 
the  Constitution,  treaties  or  laws  of  the  United  States.  Writs 
of  error  in  such  cases  lie  only  when  the  decision  is  in 
favor  of  the  validity  of  a  State  right  or  against  that  of  a 

*  Edwards  vs.  EHlott,  21  Wall.  532. 
■4  Wheat  517. 
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Federal  one.  Mere  questions  of  the  construction  of  stat- 
utes, State  or  Federal,  are  not,  as  we  have  seen,  included 
in  these  classes.  Sometimes,  however,  whether  a  man  shall 
or  shall  not  have  rights  to  which  he  is  entitled  under  the 
Federal  Constitution,  treaties  or  laws,  depends  upon  the 
construction  which  the  State  Courts  put  upon  some  one  of 
them.  It  is  to  guard  against  such  possibilities,  that  the 
statute  provides  a  third  class  of  cases  in  which  a  writ  of 
error  may  issue  from  the  Supreme  Court  to  the  highest  Court 
of  the  State  to  which  the  case  can  be  carried,  and  that  is 
where  any  title,  right,  privilege  or  immunity  is  claimed 
under  the  Constitution  or  any  treaty  or  statute  of,  or  com- 
mission held  or  authority  exercised  under  the  United  States, 
and  the  decision  is  against  the  tiUe,  right,  privilege  or  immu- 
nity specially  set  up  or  claimed  by  either  party  under  such 
Constitution,  treaty,  statute,  commission  or  authority. 

512.  In  the  Third  Class  of  Cases  Provided  for  by 
Section  237  a  Writ  of  Error  Will  Not  Lie  Unless  the 
Plaintiff  in  Error  Has  Specifically  Set  Up  His  Claim 
in  the  State  Court,  and  it  Has  Been  There  Denied — 

In  cases  in  which  the  State  Court  has  decided  invalid  a 
statute  or  treaty  of  the  United  States,  or  an  authority  exer- 
cised thereunder,  or  has  held  valid  a  State  statute  or  author- 
ity, it  is  not  necessary  that  ihe  defeated  party  should  have 
specifically  set  up  a  claim  as  to  their  validity  or  invalidity,  as 
the  case  may  be.  In  such  cases  it  is  sufficient  if  the  Federal 
question  appears  in  the  record  in  the  State  Court  and  v^as 
decided,  or  the  decision  thereof  was  necessarily  involved  in 
the  determination  of  the  case.^ 

Nevertheless,  even  in  cases  coming  within  the  first  and 
second  classes,  the  right  of  review  by  the  Supreme  Court 
exists  only  when  either  the  Federal  question  involved  was 
brought  in   some  proper  manner  to   the  attention  of  the 

^  Columbia  Water  Power  Go.  vs.  Ck>lumbia  Elec.  Street  By.  liglit  & 
Power  Co.,  172  U.  S.  475. 
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Court  and  expressly  passed  upon,  or  the  judgment  rendered 
could  not  have  been  given  without  deciding  it.^ 

\Vhere,  however,  the  case  falls  within  the  third  class,  the 
Supreme  Court  has  no  jurisdiction  unless  the  claim  of  Fed- 
eral right  was  especially  set  up  in  the  Stat©  Court 

513.    How  Claim  of  Right  Must  Be  Specifically  Set 

Up. — In  the  Supreme  Court  the  defendant  in  error  fre- 
quently objects  that  his  adversary  did  not,  in  the  Court  below, 
specifically  set  up  the  Federal  claim.  The  authorities  declare 
that  the  record  itself  must  affirmatively  show  that  such  claim 
was  so  made.  If  the  plaintiff  in  error,  has  in  the  regular 
pleadings  in  the  case,  set  up  his  Federal  right  as  a  ground  of 
action  or  defense,  it  is,  of  course,  sufficient.  The  pleadings 
may  be  silent  on  the  question,  if  the  opinion  of  the  Court 
below  shows  that  it  was  raised  and  decided.  Originally  this 
would  not  have  been  enough.  The  opinion  of  the  lower  Court 
was  technically  not  a  part  of  the  record,^  and  section  25  of  the 
Judiciary  Act  expressly  provided  that  the  Supreme  Court 
should  consider  no  error  except  *it  appeared  on  the  "face  of 
the  record."  That  phrase  had  a  definite  meaning  at  common 
law.  It  did  not  have  the  same  significance  where  the  pro- 
cedure was  under  the  civil  law.  Accordingly,  at  a  com- 
piiratively  early  date  the  Supreme  Court  was  constrained 
to  hold  that,  under  the  Louisiana  practice,  the  opinion  of  a 
Court  of  that  State  was  part  of  the  record.^  The  adoption 
of  the  Code  practice  in  many  States  and  other  statutory 
changes  in  their  methods  of  judicial  procedure,  increased  the 
difficulty  of  determining  with  precision  what  was*and  what 
was  not  technically  a  part  of  the  record.  Section  25  was 
revised  in  1867.®  The  express  requirement  that  the  error 
complained  of  must  appear  on  the  face  of  the  record  was 
omitted.  The  Supreme  Court  thereupon  embraced  the  oppor- 
tunity to  hold  that  in  future  it  would,  if  necessarv,  examine 

» Harding  vs.  lUlnola.  196  IT.  S.  86. 
» Williams  vs.  Norrls,  12  Wheat.  117. 

•  Grand  Gulf  H.  R.  &  Bank.  Co.  vs.  Marshall,  12  How.  167. 

*  14  Stat.  386. 
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the  opinion  of  the  State  Couyt  to  see  whether  the  claim  of 
Federal  right  had  been  there  set  up.* 

As  is  stated  in  the  opinion  in  the  case  last  cited,  the 
Supreme  Court  had  long  been  in  the  habit  of  looking  to  a 
certificate  of  the  presiding  judge  of  the  State  Court,  to  aid 
it  in  determining  what  had  been  actually  passed  upon  by 
that  Court.  Where  such  certificate  is  given,  it  is  presumed 
to  have  been  granted  by  the  order  of  the  State  Court  and  to 
form  part  of  its  record.^  The  effect  of  such  certificate  is, 
however,  quite  limited.  If  it  does  not  otherwise  appear  from 
the  record  that  the  Federal  claim  is  necessarily  drawn  in 
question,  the  Supreme  Court  will  not  take  jurisdiction.® 
This  result  will  follow,  although  the  Supreme  Court  has  been 
careful  to  say  that  such  certificate  is  always  regarded  with 
respect.^  The  claim  of  Federal  right  must  be  specifically  set 
up  or  claimed  at  the  proper  time  and  in  the  proper  way. 
What  is  the  proper  way  and  the  proper  time  depends  to  a 
large  extent  upon  the  practice  in  the  State  Court  or  upon 
what  the  State  Court  in  the  particular  case  did. 

After  a  State  Court  has  announced  its  final  decision  the 
parties  are  not  entitled  as  of  right  to  a  rehearing,  and  the 
denial  of  one  does  not  necessarily  involve  any  decision 
upon  the  claim  of  Federal  right  set  up  for  the  first  time  in 
the  petition  for  rehearing,^  but  if  the  State  Court  does  see 
fit  actually  to  pass  upon  such  question,  the  substantial  require- 
ment that  there  shall  have  been  a  determination  below  on 
the  specific  point  is  met.^ 

Sometimes  a  case  is  foiight  out  in  the  State  Courts  with- 
out any  Federal  question  being  raised  at  all.  After  the  final 
decision  of  the  State  tribunals  has  been  rendered,  it  may 
occur  to  the  defeated  party  that  there  was  a  Federal  ques- 
tion involved.  He  tries  to  prolong  the  litigation.  He  applies 
to  the  Supreme  Court  for  a  writ  of  error.    Among  his  asaign- 

*  Murdock  vs.  City  of  Memphis,  20  Wall.  590. 

■  Armstrong  vs.  Treasurer  of  Athens  County,  16  Peters,  285. 

•  Railroad  Company  vs.  Rock.  4  Wall.  180. 

'  Powell  vs.  Brunswick  County,  150  U.  S.  430. 

» Plm  vs.  St.  I^uls,  165  U.  S.  273. 

» Mallett  vs.  North  Carolina,  181  T^.  S.  502. 
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ments  of  error  he  sets  up  the  .denial  of  the  allied  Federal 
right.  It  is  too  late  for  him  to  do  so.  He  must  have  claimed 
that  right  before  the  decision  of  which  he  complains.^ 

514.    The  Supreme  Court  Has  Jurisdiction  Only 
When  the  State  Court  Has  Denied  the  Federal  Right. — 

The  sole  purpose  of  section  25  of  the  Judiciary  Act  as  also  of 
the  various  statutes  which,  from  time  to  time,  have  replaced 
it,  is  to  protect  Federal  jurisdiction  from  encroachment 
by  the  States.  The  defeated  party  below  is  entitled  to  a 
writ  of  error  only  when  a  Federal  right  relied  on  by  him 
has  been  denied.  Of  late  years  a  very  respectable  body  of 
opinion  has  come  to  believe  that  this  limitation  should  be 
stricken  from  the  law.  Sometimes  a  State  Court  decides  that 
some  State  l^slation  is  invalid  as  being  contrary  to  the 
Constitution  of  the  United  States,  as,  for  examples  when  the 
Court  of  Appeals  of  New  York  in  the  famous  Ives  case  held 
that  the  Workmen's  Compensation  Act  of  that  State  was  void 
because  it  deprived  the  employers  of  their  property  without 
due  process  of  law,  or  without  such  process  of  law,  took  from 
them  the  liberty  of  contract.*  There  are  many  who  think  that 
the  Supreme  Court  of  the  United  States  would  have  held 
otherwise,  and  that  it  is  highly  desirable  that  on  all  such 
questions  it  shall  be  possible  to  obtain  the  decision  of  the 
highest  tribunal  of  the  land.  The  law,  however,  still  remains 
that  a  Supreme  Court  review  can  be  invoked  only  when  the 
State  Court  has  refused  to  admit  some  Federal  right  which 
the  plaintiff  in  error  has  set  up. 


515.    Plaintiff  in  Error  is  Not  Entitled  to  a 
From  Supreme  Court  Until  He  Has  Carried  the  Case 
to  the  Highest  Court  of  the  State  to  Which  He  Can 

Take  it. — In  accordance  with  the  salutary  nile  that  Federal 
interference  in  State  affairs  shall  be  carried  no  further  than 
the  exigencies  of  the  situation  require,  a  litigant  will  not  be 
allowed  to  take  his  case  to  the  Supreme  Court,  until  he  has 

■Appleby  vs.  City  of  BufTalo,  221  V.  S.  524. 
*  Ives  vs.  S.  Buffalo  Ry.  Co.,  201  N.  Y.  271. 
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exhausted  all  the  means  open  to  him,  to  secure  what  he 
believes  to  be  his  Federal  rights  in  the  Courts  of  the  State 
itself.  Every  State  judge  is  as  much  bound  by  his  oath  of 
office  to  regard  the  Constitution  of  the  United  States  and  the 
laws  and  treaties  made  under  it  as  the  supreme  law  of  the 
land,  as  is  any  Federal  judicial  officer.  So  long  as  the  high- 
est tribunal  in  the  State,  to  which  the  question  under  the 
State  laws  and  practice  may  be  carried,  has  not  spoken,  the 
presumption  is  that,  when  it  does  speak,  it  will  be  to  vindi- 
cate the  Federal  right. 

On  the  other  hand,  the  right  of  review  would  be  in  lai^ 
part  ineffective,  if  it  could  be  exercised  only  after  a  decision 
on  the  question  by  the  highest  Court  existing  in  the  Stata 
In  many  States,  the  decision  of  Courts  inferior  to  the  high- 
est is  final  in  certain  kinds  of  litigation  or  upon  certain 
questions. 

The  writ  of  error  in  the  great  case  of  Cohens  vs.  Virginia 
was  issued  to  the  Quarterly  Sessions  Court  for  the  Borough 
of  Norfolk,  a  Court  which  was  composed  of  the  Mayor, 
Recorder  and  Aldermen  of  that  borough.  The  defendants, 
plaintiffs  in  error  above,  were  there  charged  with  selling 
tickets  of  a  lottery  not  authorized  by  the  law  of  Virginia, 
which  then  prohibited  any  traffic  in  lottery  tickets  not  of  its 
own  creation.  The  defendants  pleaded  that  Congress  had 
incorporated  the  City  of  Washington  and  empowered  it, 
among  other  things,  to  authorize  the  drawing  of  lotteries  for 
effecting  any  important  improvements  which  its  ordinary 
funds  or  revenues  would  not  accomplish,  and  that  the  tickets 
they  were  charged  with  selling  were  issued  by  the  corporation 
of  the  City  of  Washington  in  pursuance  of  the  authority 
there  given.  The  Court  decided  that  the  plea  was  bad. 
The  defendants  were  convicted  and  fined.  They  prayed  an 
appeal  to  tJie  next  superior  Court  of  law  of  Norfolk  County. 
The  prayer  was  refused  on  the  ground  that  the  decision  of 
the  Quarterly  Sessions  Court  was  final  in  such  cases. 


22 
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516.  Rule  in  Cases  in  Which  a  Higher  State  Court 
Ma;  or  May  Mot  Allow  an  Appeal  From  a  Lower. — 

Under  the  laws  and  practices  of  a  number  of  the  States,  as, 
for  example,  in  Virginia,  a  defeated  litigant  in  a  lower 
Court  is  not  entitled,  as  of  right,  to  a  writ  of  error,  from,  or 
an  appeal  to,  the  highest  Court  of  the  State.  If  he  wishes 
either,  he  must  ask  for  it.  It  may  be  allowed  or  refused. 
Before  he  can  carry  the  case  to  the  Suprane  Court  of  the 
United  States,  he  must  have  sought  its  allowance.^  If  it 
has  been  denied  him  he  can  sue  out  the  writ  of  error  to 
the  trial  Court,  for  that,  under  the  circumstances,  will  be 
the  highest  Court  of  the  State  from  which  he  can  obtain  a 
decision.^  It  may  be  added  that  there  are  cases  in  whidi, 
although  there  has  been  a  decision  upon  the  question  in  the 
highest  Court  of  the  State,  the  writ  of  error  may  issue  to  the 
lower  Court  Whether  it  should  or  should  not  depends  upon 
whether  or  not  under  the  State  practice,  the  record  of  the 
case  remains  in  the  lower  or  in  the  higher  Court.  The  writ 
should  regularly  issue  to  the  Court  in  which  the  record  is,* 
although,  of  course,  the  petition  for  it  and  the  record  must 
show  that  the  highest  Court  of  the  State  has  given  its  decision. 

517.  The  Supren;e  Court  Has  Jurisdiction  to  Pass 
On  the  Federal  .Question  Only. — It  was  quite  clear  from 

section  25  of  the  Judicial  Act  as  originally  enacted,  that  the 
Supreme  Court  could  pass  only  on  the  Federal  question 
involved.  After  passage  of  the  Act  of  1867^  it  was  strongly 
contended  that  this  rule  had  been  changed ;  it  was  said  that, 
thereafter,  whenever  a  Federal  question  was  in  controversy, 
the  Supreme  Court  had  jurisdiction,  and,  having  taken  juris- 
diction, was  bound  to  pass  upon  all  the  issues  in  the  case. 
That  is  the  rule  where  the  original  jurisdiction  of  a  Dis- 
trict Court  is  invoked  on  the  ground  that  the  case  arises 

^Fisher  vs.  Perkins,  122  U.  S.  523. 
« Western  T'nlon  Tel.  Co.  vs.  Crovo.  220  U.  S.  364. 
•Norfolk  Turnpike  Co.  vs.  A'lrglnla,  226  U.  S.  264;  Wedding  vs. 
Meyler.  102  V.  S.  573. 
*  14  Stat  386. 
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imder  the  Constitution,  laws  or  treaties  of  the  United  States. 
In  a  characteristically  able  opinion,  Mb.  Justice  Miller., 
speaking  for  the  Supreme  Court,  held,  however,  that  in  this 
respect  the  Act  of  1867  was  as  limited  as  that  of  1789.^ 
The  Supreme  Court  will  pass  upon  such  errors  of  law  only 
as  the  State  Court  is  said  to  have  committed  with  reference 
to  the  Federal  question. 

Even  where  the  case  below  is  in  equity,  the  interposition  of 
the  Supreme  Court  is  obtained  by  writ  of  error  and  not  by 
api)eal,  and  questions  of  law  only  are  open  for  review.' 

518.  If  any  Other  Issue  Adjudged  by  the  State 
Court  is  Sufficient  to  Sustain  its  Judgment,  the 
Supreme  Court  will  not  Reverse,  No  Matter  How  the 
Federal  Question  was  Decided. — The  Federal  question 

may  not  be  the  only  one  at  issue.  Usually  it  is  not  The 
party  who  denies  the  Federal  right  asserted  by  his  adversary 
may  say  that  he  is  entitled  to  a  judgment  even  if  his  view  of 
the  Federal  question  is  not  sound.  In  such  case,  if  the  State 
Court  upholds  his  contention  as  to  one  of  the  non-Federal 
issues,  and  that  issue  is  sufficiently  broad  to  sustain  a  judg- 
ment in  his  favor,  no  matter  how  the  Federal  question  may 
be  determined,  the  Supreme  Court  will  not  disturb  the  judg- 
ment below,  even  though  the  State  Court  has  passed  upon 
the  Federal  question  and  has  reached  a  conclusion  concern- 
ing it  with  which  the  Supreme  Court  cannot  agree.^ 

519.  State  Court  Clerk  May  Be  Compelled  to  Trans- 
mit the  Record. — Sometimes  State  Courts  which  deny  the 
constitutionality  or  applicability  of  the  section  of  the  Judi- 
ciary Act  now  under  consideration,  have  directed  their  clerks 

not  to  furnish  a  transcript  of  the  record.  In  such  a  case  the 
Supreme  Court  will  either  issue  a  mandamus  to  the  clerk 
requiring  him  to  transmit  the  record,  or  it  will,  when  under 
the  facts  it  feels  that  it  may  safely  do  so,  act  upon  what  it  is 

*  Mordock  vs.  City  of  Memphis,  20  WaU.  590. 

'Mordock  vs.  City  of  Memphis  (supra), 

'  Mordock  vs.  City  of  Memphis,  20  WaH.  590. 
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satisfied  is  a  true  copy  of  the  record,  though  not  formally 

certified  by  the  clerk. 

In  the  famous  case  of  Ableman  vs.  Booth^  the  question  in 
*  21  How.  5oa 

controversy  was  the  constitutionality  of  some  of  the  pro- 
visions of  the  Fugitive  Slave  Act.  The  Supreme  Court  of 
Wisconsin  held  them  unconstitutional.  A  writ  of  error  was 
sued  out  to  the  Supreme  Court  of  the  United  States.  The 
Supreme  Court  of  Wisconsin  thereupon  directed  its  clerk  to 
make  no  return  to  the  writ  of  error  and  to  enter  no  order 
upon  the  journals  or  records  of  the  Court  concerning  the 
same.  These  facts  being  made  to  appear  to  the  Supreme 
Court  of  the  United  States,  it  laid  a  rule  upon  the  derk  to 
make  return  to  the  writ  of  error  on  or  before  the  first  dav 
of  the  next  ensuing  term  of  the  Supreme  Court.  He  was  still 
disobedient.  The  Supreme  Court  then  permitted  the  plain- 
tiif  in  error  to  file  a  certified  copy  of  the  record  of  the 
Supreme  Court  of  Wisconsin  in  lieu  of  the  return  the  derk 
should  have  made. 
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CHAPTER  XX. 

FEOM   WHAT   CLASS   OF   DECISIONS   APPEALS 

MAY  BE  TAKEN  AND  HOW. 

520.  Only  Final  Decisions  Are  as  a.  Rule  Appeal- 
able.— In  the  Federal  judicial  system,  as  in  that  of  many  of 
the  States,  the  rule  has  always  been  that  appeals  will  not  lie 
from  any  judgment  or  decree  which  is  not  final.  From  the 
practical  standpoint  there  are  imperative  reasons  for  impoQ- 
ing  such  restrictions  upon  the  right  of  appeal.  To  go  to  an 
appellate  Court  is  usually  costly.  It  always  takes  time, 
often  much  time.  If  every  decision  of  the  trial  Court  could 
be  made  the  ground  of  an  independent  appeal  the  waste  of 
time  and  money  would  be  ruinous.  It  would  be  frequently 
useless  as- well.  Many  a  bitterly  contested  ruling  of  the 
Court  below,  in  the  subsequent  progress  of  the  case,  becomes 
immaterial.  Common  sense  dictates  that  before  a  litigant 
can  invoke  the  protection  of  an  appellate  tribunal  he  must  be 
certain  that  the  decree  of  which  he  complains  will,  if  carried 
into  effect.,  hurt  him. 

On  the  other  hand,  neither  Congress  nor  the  people  have 
ever  been  willing  that  in  matters  of  any  importance  the  trial 
Court  shall  have  the  last  word.  As  to  our  judicial  system 
we  have  alwavs  been  idealists.  We  will  not  surrender  the 
belief  that,  it  is  possible  to  administer  justice  so  that  it  shall 
be  free  from  error,  both  in  form  and  in  substance.  We  know 
that  our  lower  Courts  make  mistakes.  We  create  others 
whose  sole  business  is  to  correct  them.  It  may  be  that  many 
of  our  experiments  in  this  direction  have  not  worked  as  we 
hoped.  It  is  possible  that  better  results  would  have  been 
attained  had  we  in  matters  of  detail  trusted  more  to  the 
discretion  and  common  sense  of  the  Courts  of  first  instance. 
However  that  may  be,  all  of  us  feel  that  before  anything 
of  real  value,  be  it  life,  liberty  or  property,  is  taken  from 
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one  man  by  the  decision  of  another,  the  legality  and  justice 
of  the  determination  should  be  passed  upon  by  someone  else. 
In  the  course  of  actual  litigation,  and  long  before  the  final 
decision  of  the  case  below,  there  may  be  orders  made 
•  which,  if  enforced,  will  alter  the  status  of  things  so  that  no 
subsequent  reversal  can  undo  all  of  the  harm  which  has  been 
done.  If  appeals  may  be  taken  from  every  order  which  any 
of  the  parties  dislike,  the  case  may  last  forever.  If  they  may 
not  be  taken,  until  the  Court  below  has  finished  everything 
it  has  to  do  in  the  case,  many  of  its  decrees  will  have  been 
long  executed,  sometimes  greatly  to  the  prejudice  of  one  or 
more  of  the  parties.  Where  to  draw  the  line  between  those 
decrees  which  are  so  far  final  in  their  effect  that  from  them 
an  appeal  should  lie  and  those  which  are  so  far  interlocutory 
and  tentative  that  they  should  be  held  not  appealable,  pre- 
sents a  problem  which  has  difficulties  both  practical  and 
theoretical. 

521.    What  Are  Final  Decisions?— In  a  case  at  law 

there  can  seldom  be  much  question  as  to  whether  the  judg- 
ment is  final  or  not,  but  in  equity  there  may  be  and  very 
often  is.  Though  our  equity  practice  is  modeled  on  that  of 
England,  we  estrly  gave  a  different  definition  to  the  term 
"final  decree"  from  that  which  was  well  establi^ed  there. 
There  everj*^  decree,  whatever  its  nature,  was  considered  intei^ 
locutory  until  it  was  signed  and  enrolled,  and  even  then  it 
remained  interlocutory  unless  it  completely  determined  every 
question  which  arose  in  the  cause.  If  any  matter  was  reserved 
for  further  consideration,  the  decree  was  not  called  final. 
Such  a  rigid  definition  was  there  possible  because  appeals 
could  be  taken  from  interlocutory  decrees.  As  with  us  they 
can  not  be,  it  has  been  necessary  to  relax  considerably  the 
English  conception  of  finality. 

Our  Courts  have  tried  to  make  the  test  a  practical  one. 
They  are  inclined  to  hold  a  decree  or  order  final  and  there- 
fore, appealable,  if  it  requires  something  to  be  done  whicA 
takes  aught  of  substantial  value  from  one  of  the  parties, 
and  if  that  which  is  commanded,  cannot  be  undone  by  any 
subsequent  reversal.     When  no  such  result  will  follow  the 
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enforcement  of  the  order  complained  of,  there  is  usually  no 
sufficient  reason  why  an  appeal  should  lie.  Such  is  the  gen- 
eral principla  The  actual  cases  are  for  the  most  part  in 
harmony  with  it. 

As  always  in  such  matters,  there  are,  in  its  application, 
some  anomalies;  as,  for  example,  it  was  early  held  that,  a 
permanent  injunction  against  an  aUeged  infrin^r  in  a  patent 
case  was  not  appealable,  if  the  decree  left  open  for  subsequent 
determination  the  question  of  damages  or  profits.^  When 
the  rule  was  first  laid  down,  it  was  hedged  about  by  limita- 
tions to  prevent  its  working  a  hardship.  It  subsequently 
became  crystallized.  The  limitations  were  dropped  out  of 
sight.^  Speaking  generally,  however,  whether  a  decree  is 
final  or  not  will  be  tested  rather  by  what  will  be  its  actual 
working  than  by  merely  theoretical  considerations.  A  decree 
for  the  sale  of  particular  property  is  final,  although  it  may 
leave  undetermined  many  things — as,  for  example,  the  way 
in  which  the  proceeds  shall  be  distributed.'  It  is  final  because 
one  of  the  parties  asserts  that  the  property  is  his  and  does 
not  want  it  sold.  The  decree  will  if  carried  into  eifect  change 
the  status  in  a  way  which  it  will  be  impossible  to  imdo.* 

For  the  same  reason  a  decree  directing  the  immediate  pay- 
ment of  money  to  anyone  and  awarding  execution  therefor,  is 
so  far  final  that  it  is  appealabla^ 

In  one  sense  there  is  nothing  final  about  an  order  of  Court 
authorizing  the  issue  of  receivers'  certificates,  even  if  it 
secures  them  upon  property  in  the  custody  of  the  Court  Dnt 
because  it  in  fact  imposes  a  lien  upon  the  property,  which  a 
reversal  of  the  order  after  it  has  been  executed  by  the  issue 
of  the  receivers'  certificates  and  their  sale  might  not  dis- 
charge, it  is  held  to  be  so  far  final  as  to  be  appealable.^ 


*■  Barnard  vs.  Gibson,  7  How.  656. 

*  Hamiston  vs.  Stainthorp,  2  Wall.  106. 

■  Ray  vs.  Law,  3  Cranch,  179. 

« Whiting  vs.  United  States  Bank,  13  Peters,  14. 

•Forgay  vs.  Ck>nrad,  6  How.  203. 

'Farmers  Loan  &  Trust  Ck).,  129  U.  S.  206w 
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On  the. other  hand,  where  the  Court  Bimply  decrees  that 
"A"  is  liable  to  "B"  for  the  damage  which  "B"  has  suffered 
from  some  particular  cause,  or  says  that  "A"  should  pay  to 
"B"  the  profits  which  "A"  has  made  in  some  particular  way, 
but  leaves  the  ascertainment  of  the  amount  of  such  damages 
or  profits  to  future  inquiry,  no  harm  has  been  done  to  "A." 
J^one  will  be  done  to  him  until  he  is  required  to  pay  some 
awm.  For  that  reason  a  decree  in  an  admiralty  cause  that 
one  of  the  parties  is  liable  to  the  other  for  some  tort,  aa, 
for  example,  the  consequences  of  a  collision,  is  not  final  How 
much  he  will  be  forced  to  pay  has  yet  to  be  determined.  The 
final  decree  from  which  the  appeal  may  be  taken  is  that 
which,  when  such  amount  has  been  ascertained,  directs  the 
appellant  to  pay  itJ 

Theoretically  the  issue  of  an  injunction  intended  to  pre- 
serve the  status  quo  during  the  litigation,  or  the  appointment 
of  a  receiver  merely  to  take  charge  of  the  property  and  hold 
it  while  the  proceedings  are  pending,  are  interlocutory  pro- 
ceedings, and  the  Courts  have  always  so  held.®  Practically, 
the  damage  which  may  be  done  by  putting  one  of  the  parties 
under  an  injunction  or  by  taking  property  out  of  his  hands 
and  putting  it  into  those  of  a  receiver  are  so  great  and  may 
be  so  permanent  that  such  orders  stand  in  a  class  by  them- 
selves. The  Courts  have  not  felt  free  to  hold  that  they  were 
final.     Congress  has  therefore  interposed  by  legislation. 

522.  Appeals  From  Interlocntory  Decrees  Grant- 
ing, Refusing  or  Dissolving  Injunctions  or  Appointing 

Receivers. — The  law  which  created  the  Circuit  Courts  of 
Appeals  attempted  to  make  adequate  provision  on  the  subject. 
What  was  then  done  constituted  the  seventh  section  of  the 
Act,^  It  is  a  matter  not  easy  to  deal  with  satisfactorily.  The 
original  section  has  already  been  four  times  amended,*  some- 
times by  restoring  something  which  an  earlier  amendment 
had  stricken  out  or  by  striking  out  something  which  an 

'  The  Palmyra,  10  Wheat  502. 

•  Grant  vs.  Phoenix,  106  U.  S.  429. 

>  26  Stat.  828. 

'  28  Stat.  666;  31  Stat.  660;  34  Stat.  116;  sec.  129,  Judicial  Ck>de. 
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•earlier  amendment  had  added.  It  now  provides  that  an 
iippeal  may  be  taken  from  an  interlocutory  order  or  decree 
granting;  continuing,  refusing  or  dissolving  an  injunction 
or  appointing  a  receiver.  This  appeal  must  in  all  cases  be 
taken  to  the  Circuit  Court  of  Appeals,  even  although  the 
•<;ase  is  one,  in  which,  from  a  final  decree,  an  appeal  will  lie 
■directly  to  the  Supreme  Court.  The  decision  of  the  Circuit 
Court  of  Appeals  on  an  appeal  from  such  interlocutory  order 
is  final  in  all  cases,^  and  the  Supreme  Court  will  not  issue  a 
writ  of  certioraru^  The  proceedings  in  other  respects  of 
the  Court  below  are  not  to  be  stayed  by  such  an  appeal  unless 
the  trial  or  the  appellate  court,  or  a  judge  of  the  latter,  so 

m 

orders. 

The  propriety  of  the  particular  order  appealed  from  is  the 
sole  question  to  be  determined  by  the  Circuit  Court  of 
Appeals.  Sometimes,  however,  it  happens  that  upon  the  hear- 
ing it  decides  that  an  injunction  should  not  issue  or  that 
a  receiver  should  not  be  appointed  because  it  believes  that 
the  plaintiff  has  no  case  and  cannot  in  any  event  prevail. 
Under  such  circumstances  not  only  may  the  order  appealed 
from  be  reversed,  but  a  decree  may  be  entered  directing  the 
Court  below  to  dismiss  the  bill.® 

523.    Time  in  Which  Appeals  Must  Be  Taken. — 

In  all  cases  there  are  statutory  limits  upon  the  time  in  which 
appeals  may  be  taken.  They  have  been  fixed  by  different 
Acts,  passed  at  different  times  and  drawn  by  different  men, 
who  for  the  most  part  apparently  cared  nothing  for  uni- 
formity. As  a  consequence,  some  appeals  must  be  taken 
within  ten  days.    In  others,  two  years  is  allowed. 

Two  Yeao'S.  When  it  is  sought  to  review  a  decision  of  a 
State  Court  or  to  take  a  case  directlv  from  a  District  Court 
to  the  Supreme  Court,  and  no  special  statute  is  applicable, 
two  years  is  given  after  the  entry  of  the  judgment,  decree  or 

•  Mitchell  Store  Bldg.  Co.  vs.  Carroll,  232  U.  S.  379. 

•  United  States  vs.  Beatty,  232  U.  S.  463. 

•  Smith  vs.  Vulcan  Iron  Works,  165  U.  S.  518 ;  U.  S.  Fidelity  Co.  vs. 
Bray,  225  U.  S.  214. 


346  APPELLATE  PBOCEDUEE.        [CHAP.  XX» 

order  complained  of.  Moreover  if  the  party  entitled  to 
appeal  is  an  infant,  inaane  person  or  in  prison^  he  has  two 
years  after  the  termination  of  such  disability.^  The  excep- 
tion is  applicable  only  when  the  disability  exists  at  the  time 
the  judgment  or  decree  is  entered.^ 

One  Year.  One  year  is  given  in  which  to  take  appeals  to 
the  Supreme  Court  from  such  decision?  of  the  Circuit  Courts- 
of  Appeal  as  are  not  final.^  The  Supreme  Court  has  said 
that  it  would  expect  applications  for  the  writ  of  certiorari,. 
in  cases  in  which  no  appeal  lies,  to  be  taken  within  the  like 
time.^ 

Six  Months.  Unless  otherwise  provided,  one  aggrieved  by 
8  judgment  of  a  District  Court  has  six  months  in  which  to 
appeal  to  the  Circuit  Court  of  Appeals.*^ 

Three  Months.  One  who  has  brought  suit  against  the 
United  States  under  the  Tucker  Act  and  has  lost,  has  but 
ninety  days  in  which  to  appeal.*  Before  the  enactment  of  the 
Judicial  Code,  the  United  States  had  six  months.'^  Whether 
that  period  has  been  cut  down  by  section  243  has  not  yet 
been  judicially  determined. 

Sixty  Days. — ^In  cases  arising  under  the  Interstate  Com- 
merce and  Anti-Trust  Acts,  in  which  the  Attorney-General 
has  filed  the  certificate  of  expedition  provided  for  by  the  Act 
of  April  11,  1903,*  an  appeal  must  be  taken  within  sixty 
days. 

Thirty  Days.  When  the  United  States  seeks  to  appeal  in 
a  criminal  case,  it  must  do  so  within  thirty  days.  Appeals 
in  prize  cases  must  be  taken  within  the  same  tima  Appeals 
from  the  Circuit  Court  of  Appeals  to  the  Supreme  Court 
under  section  25b  of  the  Bankrupt  Act  cannot  be  taken  after 
the  expiration  of  thirty   days.      The  same   time  limit  is 

^  Revised  Statutes,  sees.  1008  and  1008. 

•  McDonald  vs.  Hovey,  110  U.  S.  619. 

■  26  Stat.  828,  sec.  6;  U.  S.  F.  &  G.  Co.  vs.  Bray,  225  U.  S.  205. 

*  The  Conqueror,  166  TJ.  S.  110. 

•  26  Stat.  829. 

*  Judicial  Code,  sec.  243. 

'  United  States  va  Davis,  131  U.  S.  36. 
•32  Stat.  823. 
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imposed  upon  appeals  from  interlocutory  orders  granting^ 
refusing  or  dissolving  injunctions,  or  appointing  receivers. 

Ten  Days.  An  appeal  from  a  District  Court  to  a  Circuit 
Court  of  Appeals  under  section  25a  of  th-e  Bankrupt  Law 
must  be  taken  within  ten  days. 

The  case  of  Grant  Shoe  Co.  vs.  Laird®  shows  what  curious 
results  may  follow  from  the  way  in  which  the  statutes  r^u- 
lating  appeals  have  been  drawn. 

An  alleged  bankrupt  against  whom  an  involuntary  peti- 
tion has  been  filed,  may  have  a  jury  trial  to  determine 
whether  he  is  insolvent  or  whether  he  has  committed  the 
act  of  bankruptcy  charged  against  him.  If  he  wishes  it^ 
he  must  ask  for  it,  otherwise  the  case  is  tried  by  the  Court* 
In  the  latter  event  an  appeal  from  the  order  adjudicating  or 
refusing  to  adjudicate  may  be  taken  to  the  Circuit  Court  of 
Appeals  under  section  25a,  but  if  so  it  must  be  taken  in  ten 
days.  In  the  Grant  Shoe  Company  case  a  jury  trial  had  been 
prayed.  After  the  jury  had  been  impanneled  the  bankrupt 
admitted  its  insolvency  and  the  act  of  bankruptcy  charged* 
There  was  nothing  left  for  the  jury  to  pass  upon.  The  only 
disputed  question  was  as  to  whether  a  petitioning  creditor 
had  a  provable  debt.  That  issue  was  one  which  the  bankrupt 
had  no  right  to  have  submitted  to  the  jury.  In  any  event^ 
there  was  in  the  case  in  question  no  dispute  about  the  facts. 
The  only  contention  was  that  the  daim  was  not  provable 
because  it  had  not  been  liquidated.  The  Court  necessarily 
passed  upon  that  precisely  as  it  would  have  done  had  there 
been  no  jury,  yet  because  a  jury  had  been  impanneled  the 
provisions  of  section  25a  of  the  Bankruptcy  Act  had  no  appli- 
cation. Review  could  be  had  by  writ  of  error  only.  As  the 
question  raised  went  to  the  jurisdiction  of  the  District  Court, 
the  case  could  be  taken  directly  to  the  Supreme  Court* 
It  was  held  that  the  general  law  allowing  two  years  for 
appeals  or  writs  of  error  from  the  District  Court  to  the 
Supreme  Court  applied.  Doubtless  if  the  jurisdictional  ques- 
tion had  not  arisen  and  the  writ  of  error  had  issued  from  the 

•203  U.  S.  502, 
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Circuit  Court  of  Appeals,  it  oould  have  been  sued  out  at  any 
time  within  six  months  of  the  entry  of  the  order. 

It  would  seem  that  in  the  vast  majority  of  cases,  thirty,  or 
at  most  sixty,  days  would  be  quite  sufficient  in  which  to  take 
an  appeal  from  a  District  Court  or  a  Circuit  Court  of  Ap- 
peals. Such  limitation,  as  has  been  stated,  is  already  im- 
posed upon  appeals  in  some  of  the  most  important  classes  of 
litigation  with  which  the  Federal  Courts  are  called  upon  to 
•deal. 

524.  Ways  in  Which  Review  by  Appellate  Tribunal 

Jflay  Be  Sought. — There  are  a  number  of  different  ways  in 
which  an  appellate  tribunal  may  be  asked  to  review  the 
judgments  or  decrees  of  a  lower.  As  a  rule,  in  any  partic- 
ular case  only  one  of  these  is  available  and  which  that  is 
-depends  on  the  character  of  the  controversy  and  upon  what 
has  been  heretofore  done  in  it. 

The  two  ordinary  ways  of  carrying  a  case  up  are  by  appeal 
and  by  writ  of  error.  Petitions  for  certioraH,  for  mandamus 
and  for  prohibition  and  to  superintend  and  revise,  in  matters 
of  law,  proceedings  in  bankruptcy  may  also  under  some  cii^ 
cumstances  be  used  to  bring  before  a  higher  Court  a  ruling 
of  a  lower. 

525.  Distinctions  Between  an  Appeal  and  a  Writ  of 

Error. — ^A  writ  of  error  was  the  common  law  method  of 
securing  a  review  of  the  alleged  mistakes  of  the  trial  Court 
in  its  conduct  of  a  jury  trial.  If  the  issues  of  fact  had  been 
properly  submitted  to  the  jury,  its  findings  were  not  open  to 
further  review. 

The  Seventh  Amendment  to  the  Constitution  of  the.  United 
States  expressly  provides  that  "no  fact  tried  by  a  jury  shall 
be  otherwise  re-examined  in  any  Court  of  the  United  States 
than  according  to  the  rules  of  the  common  law." 
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The  limits  thereby  imposed  upon  the  right  of  appellate 
courts  to  review  the  facts  in  conmion  law  cases  have  been 
fully  and  learnedly  discussed  by  the  Supreme  Court.  ^ 

For  centuries  important  rights  have  been  judicially  deter- 
mined by  Courts  which  did  not  use  the  jury  system.  In  them 
a  judge  or  judges  passed  upon  the  facts  as  well  as  upon  the 
law.  As  a  rule,  they  had  before  them,  not  the  living  witnesses,, 
but  merely  the  writtetn  depositions  of  such  witnesses  taken 
at  another  time  and  place.  They  might  easily  be  mistaken  in 
their  conclusions  as  to  what  had  happened  as  well  as  to  the 
applicable  law.  The  members  of  the  appellate  tribunal  had 
usually  as  good  an  opportunity  of  getting  at  the  truth.  Pre- 
sumably, those  who  sat  in  the  higher  Courts  were  abler  and 
wiser  than  their  brethren  who  presided  in  those  of  first 
instance.  There  can  be  little  question  that,  on  the  average, 
they  in  fact  are.  They  usually  work  under  conditions  more 
favorable  to  quiet  and  concentrated  consideration  of  the  really 
vital  issues  involved.  There  was  no  reason  why  they  should 
not  be  free  to  consider  and  determine  whether  the  Court 
below  had  not  erred  on  the  facts  as  well  as  on  the  law. 

Speaking  generally,  a  writ  of  error  brings  up  for  con- 
sideration the  rulings  on  questions  of  law  made  in  the  course 
of  a  trial  at  common  law.  An  appeal  is  used  principally  in 
equity  and  in  admiralty.  It  carries  up  both  facts  and  law. 
The  original  line  of  distinction  still  exists  to  the  extent  that 
no  appeal  can  properly  be  taken  in  any  case  at  law  nor  in 
any  case  in  which  the  parties  are  entitled  as  of  right  to  a 
trial  by  jury.  In  order  that  the  Supreme  Court  shall  not 
be  called  upon  or  permitted  to  review  the  decisions  of  State 
(Courts  in  matters  of  fact,  an  appeal  may  not  be  taken,  as 
we  have  seen,  from  a  decision  of  the  highest  Court  of  the 
State  to  the  Supreme  Court  even  in  an  equity  case.  The 
only  remedy  is  by  writ  of  error  and  that  brings  up  the  rul- 
ings of  law  and  only  the  rulings  of  law. 

In  the  State  practice  in  Maryland  we  no  longer  have  writs 
of  error.  One  who  wants  a  review  by  the  Court  of  Appeals, 
asks  for  it  in  precisely  the  same  way  if  what  he  complains 

» Capital  Traction  Co.  vs.  Hof,  174  U.  S.  1. 
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of  is  the  erroneous  ruling  of  the  Court  in  the  coures  of  a 
trial  by  jury,  or  the  mistaken  determination  of  a  question  of 
fact  by  a  Chancellor.  He  prays  an  appeal  in  each  case.  When 
he  gets  into  the  appellate  Court,  however,  there  is  the  same 
distinction  as  to  the  extent  and  character  of  the  review  there 
obtainable  as  exists  in  the  Federal  Courts;  that  is  to  say,  in 
cases  which  have  been  tried  by  a  jury,  or  by  the  Court  sitting 
as  a  jury,  the  Court  of  Appeals  inquires  merely  as  to  the 
errors  of  law  allied  to  have  been  committed.  It  does  not 
profess  to  consider  whether  there  has  been  an  incorrect  con- 
clusion upon  the  facts.  If  the  case  taken  up  is  one  on  the 
equity  side  of  the  Court  below,  questions  of  fact  as  well  as  of 
law  are  open  for  the  consideration  of  the  higher  tribunal. 

In  view  of  our  Maryland  experience,  and  that  of  many 
other  States,  it  would  seem  quite  clear  that  the  two  methods 
of  invoking  the  jurisdiction  of  the  appellate  tribunal  still 
prevailing  in  the  Federal  Courts  are  not  necessary  in  order 
to  preserve  the  essential  distinction  between  the  two  kinds 
of  review,  and  that  the  procedure  under  each  of  them  could  be 
greatly  simplified  without  injuriously  affecting  any  substan- 
tial rights. 


526.  Writ  of  Error. — A  writ  of  error  to  bring  up  the 
record  of  a  State  Court  to  the  Supreme  Court  of  the  United 
States  is  not  a  writ  of  right.  It  does  not  issue  until  it  has 
been  allowed  either  by  the  chief  judge  of  the  State  Court,  if 
that  Court  have  more  than  one  judge,  or  by  a  justice  of  the 
Supreme  Court,^  It  is  occasionally  refused  and  should  be  if 
the  judge  or  justice  does  not  think  the  case  comes  within  the 
provisions  of  the  statute.  If  the  application  for  it  is  made  to 
a  justice  of  the  Supreme  Court  he  may  grant  or  refuse  it,  or 
he  may  refer  the  question  to  the  Court  as  a  whole.  ^  In  the 
case  cited  the  litigation  below  had  been  initiated  in  the 
Supreme  Court  of  the  District  of  Columbia.  It  had  been 
thence  carried  to  the  Court  of  Appeals  of  the  Districts     The 

*  Bartemeyer  vs.  Iowa,  14  Wall.  26. 

■  United  States  ex  rel.  Brown,  vs.  Lane,  Sec'y  of  the  Interior,  232 
U.  S.  5»8. 
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Supreme  Court,  however,  said  the  same  principles  applied 
-as  in  the  case  of  a  writ  of  error  to  the  highest  Court  of  the 
State,  On  the  other  hand,  when  the  writ  is  to  run  from  one 
Federal  Court-  to  another,  it  is  not,  strictly  speaking,  neces- 
sary to  have  it  allowed  at  all.^  It  is  the  practice  to  obtain 
^uch  an  allowance  which,  however,  is  granted  as  a  matter  of 
<50urse.  It  may  be  allowed  by  a  judge  either  of  the  Court  to 
which  or  from  which  it  runs.'' 


527.  Prom  What  Office  the  Writ  Issues.— The  writ 

iff  issued  by  a  clerk  of  Court.  Logically,  it  should  come 
from  the  clerk's  office  of  the  appellate  Court  to  which  it  is  to 
be  returned,  and  that  was  the  original  practice.  For  con- 
\enience,  however,  another  provision  has  long  been  made. 
The  clerk  of  the  District  Court  may  issue  it,  and  since  Jan- 
uarv  22,  1912,  it  mav  be  issued  bv  a  clerk  of  a  Circuit  Court 
•of  Appeals.^ 

The  Circuit  Court  of  Appeals  for  the  Sixth  Circuit  has 
•construed  the  Act  last  mentioned.  It  holds  that  the  writ 
may  in  all  cases  issue  from  the  clerk's  office  of  either  the 
Court  to,  or  the  Court  from,  which  it  runs.  That  is»  when 
the  Supreme  Court  is  asked  to  review  a  judgment  of  a  Cir- 
ouit  Court  of 'Appeals  the  writ  may  come  from  the  clerk's 
office  of  either  of  those  Courts.  If  a  judgment  of  a  District 
Court  is  in  question,  the  clerk  of  either  that  Court  or  the 
Olerk  of  the  Court  to  which  it  is  to  be  returned  may  issue 
it.  The  clerk  of  the  District  Court  may  and  usually  does 
issue  the  writ  when  it  is  directed  to  the  highest  Court  of  the 
State.  However  issued,  the  writ  is  always  returnable  to  the 
-clerk's  office  of  the  appellate  Court.^ 

528.  Assignment  of  Error. — The  law  requires  that 
there  shall  be  annexed  to  and  returned  with  every  writ  of 
«rror  various  other  documents. 

First,  an  authenticated  transcript  of  the  record. 

■Davidson  vs.  Ijanler,  4  WaU.  447. 

*  Supreme  Court  Rales  36  and  40. 

*87  Stat  64. 

^  In  re  Issuing  Writs  of  Error,  190  Fed.  115. 
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Second^  an  assignineiit  of  errors  and  a  prayer  for  reverdal 
with  a  citation  to  the  adverse  party. 

The  assignment  of  errors  tells  the  judge  who  is  asked  to 
allow  the  writ,  what  the  errors  are  upon  which  the  petitioner 
relies,  and  the  opposing  counsel  and  the  appellate  Court,  what 
questions  of  law  are  presented  for  consideration  and  deter- 
mination.^ Wliile  the  filing  of  the  assignment  is  not  a  juris- 
dictional requirement,*  it  is,  nevertheless,  an  important  docu- 
ment. 

Supreme  Court  Rule  35  provides  that  neither  a  writ  of 
error  nor  appeal  shall  be  allowed  until  such  assignment  has 
been  filed.  It  should  set  out  separately  and  particularly  each 
error  asserted  and  intended  to  be  urged.  When  the  error 
alleged  is  to  the  admission  or  rejection  of  evidence,  the  assign- 
ment should  quote  the  full  substance  of  the  evidence  admitted 
or  rejected.  When  complaint  is  made  of  the  charge  of  the 
Court,  the  assignment  should  set  out  the  part  referred  to 
totidem  verbis^  whether  it  be  instructions  given  or  instruc- 
tions refused.  The  assignment  is  to  be  included  in  the 
transcript  of  the  record  and  printed  with  it.  When  this  is 
not  done,  counsel  will  not  be  heard  except  at  the  request  of 
the  Court.  Errors  not  assigned  will  be  disregarded.  The 
Court,  however,  reserves  the  option  to  notice"  a  plain  error 
not  assigned.  Rule  11  of  the  Circuit  Court  of  Appeals  for 
this  circuit  is  to  the  same  eifect.  The  21st  rule  of  the  Su- 
preme Court  and  the  24th  of  the  Circuit  Court  of  Appeals 
requires  the  counsel  for  the  plaintiff  in  error  or  appellant  to 
set  up  in  his  brief  distinctly  and  separately  the  errors  upon 
which  he  reliea 

The  preparation  of  the  assignment  of  errors  requires  more 
skill  than  is  in  many  caaes  expended  upon  it  The  assign- 
ments  should  be  precise  and  particular  and  not  vague  or  gen- 
eral. On  the  other  hand,  they  should  not  be  too  numerous 
nor  should  thev  include  errors  of  a  minute  character.  It  is 
almost  always  a  mistake  to  have  a  great  number  of  assign- 
ments.    It  is  exceedingly  likely  to  suggest  to  the  appellate 

*  Simpson  vs,  BHrst  Nat.  Bank  of  Denver,  129  Fed.  257. 
'  Old  Nick  Williams  Oe.  vs.  United  States,  215  V.  S.  641. 


CHAP.  XX,]  CITATION.  363 

Court  that  you  have  no  great  confidenoe  in  any  of  them.  If 
you  had,  you  would  pick  the  one  or  the  few  upon  which  you 
really  rely  and  omit  the  others. 

529.  Citation. — In  the  Federal  practice  it  has  always 
been  thought  essential  that  formal  notice  be  given  to  the  other 
side  of  the  purpose  to  take  the  case  up.  In  order  to  insure 
that  this  will  be  done,  you  are  required  to  obtain  from  a  judge 
authorized  to  allow  the  writ  of  error  a  citation  upon  your 
adversaries.  The  three  important  papers  which  are  required 
in  connection  with  a  writ  of  error  are  therefore : — 

1.  The  writ  itself,  which  is  the  order  from  the  appellate 
Court  to  the  lower  Court  to  send  up  its  record. 

2.  The  citation,  which  is  notice  to  the  other  side  that  you 

have  taken  the  case  up. 

3.  The  assignment  of  errors,  which  tells  both  the  other 
side  and  the  appellate  Court  what  it  is  of  which  you  com- 
plain. 

Curiously  enough,  the  citation  must  be  signed  by  the  judge, 
though  the  writ  of  error  never  is,  even  although  it  be  allowed 
by  him.^  As  it  has  no  purpose  other  than  to  notify  the  other 
side  that  the  case  is  being  taken  up,  there  is  no  reason  why  the 
signature  of  the  clerk  would  not  do  quite  as  well.  Courts 
recognizing  this  fact,  have  held  that  any  irregularity  as  to 
the  signature  of  the  citation  or  its  service  may  be  readily 
waived.  For  example,  in  the  case  last  cited,  the  citation  was 
feigned  by  the  clerk  and  not  by  the  judge.  It  was,  therefore, 
irr^ular.  The  defendant  in  error,  however,  entered  his 
appearance  in  the  Supreme  Court.  He  took  no  other  action 
at  that  term.  When  at  the  next  he  called  attention  to  the 
absence  of  the  judge's  signature,  it  was  held  that  he  had 
waived  his  right  to  take  advantage  of  that  circumstance. 

It  should  be  r^ilarly  served  as  other  writs,  except  that 
service  upon  the  attorney  or  counsel  of  record  of  the  defend- 


» Chaffee  vs.  Hayward,  20  How.  208. 

23 
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ant  in  error  will  do.  Merely  mailing  it  to  a  defendant  in 
error  is  not  sufficieent.' 

530.  Appeals. — Where  an  appeal  is  the  proper  method 
of  taking  the  case  up,  the  defeated  party  is  entitled  to  appeal. 
It  is  true  that  it  is  necessary  for  him  to  have  his  appeal 
allowed.  Nevertheless,  it  is,  in  a  proper  case,  a  matter  of 
right  The  Supreme  Court  has  said  that  its  allowance  is  in 
reality  nothing  more  than  the  doing  of  those  things  which  are 
necessary  to  give  the  appellant  the  means  of  invoking  the 
jurisdiction  of  the  reviewing  tribunal.^ 

An  appellant  presents  a  short  petition  to  the  lower  Court 
or  the  judge  thereof  stating  his  desire  to  appeal  and  asking 
that  his  appeal  be  allowed.  With  this  he  presents  his  assign- 
ment of  errors  and  a  citation  to  the  other  party,  as  he  does 
when  he  sues  out  a  writ  of  error.  It  is  not  necessary  to 
obtain  a  citation  when  both  the  appeal  is  prayed  and  the 
bond  given  in  open  Court  during  the  term  at  which  the 
judgment  or  decree  appealed  from  is  entered.  The  presump- 
tion is  that  all  the  parties  are  present  in  Court.^ 

531.  Appeal  Bond,  Xeither  an  appeal  nor  writ  of 
error  is  complete  until  a  proper  bond  is  given  with  good 
and  sufficient  sec^irity  thpt  the  appellant  or  plaintiflF  in  error 
will  prosecute  his  pppeal  or  writ  with  eifect,  or  if  he  fails 
therein  will  answer  for  all  costs.  Regularly  this  bond  should 
be  presented  and  approved  at  the  time  the  appeal  or  writ 
is  allowed  and  the  citation  issued,  but  the  failure  to  do  so  at 
that  time  is  not  fatal  to  the  jurisdiction.  It  may  be  pre- 
sented and  approved  in  the  appellate  Court.^ 

532.  Summons  ani  Severance. — In  cases  at  law  where 

a  judgment  is  joint,  all  the  parties  against  whom  it  is  ren- 
dered must  unite  in  the  writ  of  error.  In  chancerv  cases  all 
those  against  whom  a  joint  decree  is  rendered  must  partici- 

^  Tripp  vs.  Santa  Rosa  Street  R.  R.  Co.,  144  U.  S.  126. 

*  Brown  vs.  McConnell.  124  l\  R.  489. 

*  Hewitt  vs.  Filbert,  116  V.  S.  142. 

*  Brown  vs.  McConnell.  124  IT.  S.  4Sft. 
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pate  in  the  appeal.  If  one  or  more  do  not,  the  writ  or  the 
appeal,  as  the  case  may  be,  will  be  dismissed.  The  purpose  of 
the  rule  is  to  insure  that  the  successful  party  shall  not  be  pre- 
vented by  the  appellate  proceeding  from  enforcing  his  judg- 
ment or  decree  against  the  parties  who  do  not  wish  to  have  it 
reviewed,  and  to  avoid  tiie  possibility  of  the  appellate  tri- 
bimal  itself  being  required  to  decide  a  second  or  third  time 
the  same  question  on  the  same  record.  This  it  might  have  to 
do,  if  different  parties  could  prosecute  separate  appeals. 

The  conmion  law  had  worked  out  a  method  of  proceeding 
when  one  would  not  take  legal  steps  to  secure  a  right  which 
others  jointly  interested  with  him  wished  to  enforce.  It 
might  be  that  two  persons  were  the  holders  of  a  joint  obliga- 
tion; neither  could  legally  sue  without  the  other.  Or,  it 
might  be,  that  a  judgment  had  gone  jointly  against  two 
persons  and  only  one  of  them  was  willing  to  sue  out  a  writ 
of  error.  In  either  case  the  party  who  wished  to  proceed 
caused  a  writ  of  summons  to  be  issued.  The  unwilling  one 
was  thereby  brought  before  the  Court.  If  he  then  still 
refused  to  act,  an  order  or  judgment  of  severance  was  made 
against  him.  Thereafter  his  right  to  sue  upon  the  claim  was 
gone  forever,  and  the  other  party  might  proceed  without  him. 
This  somewhat  elaborate  mode  of  prooeedure  has  probably 
become  obsolete.  Strict  compliance  with  it  is  no  longer  neces- 
sary. All  that  is  required  is  that  written  notice  of  the  desire 
of  the  other  to  appeal  be  served  on  him  or  that  he  enter  his 
appearance  in  Court  and  there  refuse  to  proceed.  When 
either  of  these  facts  are  shown,  the  Court  may  allow  the 
other  party  to  prosecute  his  appeal  alone. 

In  one  case  an  appeal  had  been  taken  in  the  name  of  two 
persons.  ^  One  of  them  appeared  and  had  the  order  of  appeal, 
so  far  as  he  was  concerned,  stricken  out.  It  was  held  that 
all  the  purposes  of  a  summons  and  severance  had  been 
obtained.     The  other  party  could  proceed  without  him.^ 

The  appellee  can  at  once  enforce  his  decree  against  the 
party  who  will  not  join  and  the  latter  will  be  estopped  to 
appeal  thereafter.* 

*  Farmers*  Loan  &  Trust  Co.  vs.  McClure,  78  Fed.  211. 
'  Masterson  vs.  Hemdon,  10  Wall.  416. 
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533.  Supersedeas. — If  the  plaintiff  recovers  a  judg- 
ment below  in  a  suit  at  law,  or  if  a  decree  in  equity  requires 
one  of  the  parties  to  pay  money,  to  convey  property,  or  to 
lie  or  refrain  from  doing  some  other  thing,  it  may  be  quite 
important  to  the  person  against  whom  the  judgment  or  decree 
has  gone  that  he  shall  have  the  right,  pending  the  determina- 
tion of  the  appellate  proceedings^  to  have  the  enforcement  of 
the  decree  below  suspended  or,  in  legal  phrase,  superseded. 
In  order  that  he  may  have  an  opportunity  to  do  fliis,  the 
Revised  Statutes^  provide  that  where  a  writ  of  error  may 
operate  as  a  supersedeas,  execution  shall  not  issue  until  after 
the  expiration  of  ten  days  from  the  entry  of  the  judgment 
It  will  behoove  a  defendant,  therefore,  against  whom  judg^ 
ment  has  been  given,  to  sue  out  his  writ  of  error  and  to  do 
the  other  things  necessary  to  supersede  the  judgment  within 
ten  days.  It  is  true  that  the  same  section  gives  him  sixty 
days,  exclusive  of  Sundays,  in  which  he  may  as  of  cour^ 
supersede,  but  the  plaintiff  may  at  any  time  after  the 
ten  days  cause  execution  to  issue.  The  subsequent  giving 
and  approval  of  the  bond  will  stop  further  proceedings. 
It  will  not  undo  anything  which  has  been  done.  A  judg- 
ment ousting  the  defendant  froln  o&ce  and  putting  tiie 
plaintiff  in  had  been  given  by  a  territorial  Court.  Ten  days, 
exclusive  of  Sundays,  after  the  entry  of  the  judgment  passed 
without  the  giving  of  any  supersedeas  bond.  At  the  end  of 
that  period  execution  issued.  Defendant  was  put  out  and 
plaintiff  in.  Thereafter,  and  within  sixty  days  from  the 
entry  of  the  original  judgment  a  supersedeas  bond  was  filed 
and  approved.  The  plaintiff  below  refused  to  vacate  the 
office  into  which  the  judgment  of  the  territorial  Court  had 
put  him.  The  defendant  below,  the  plaintiff  in  error  above, 
thereupon  applied  to  the  Supreme  Court  for  an  order  restor- 
ing him  to  the  office,  but  that  Court  held  that  the  super- 
sedeas did  not  undo  anything  which  before  it  was  granted 
had  been  lawfully  done.  The  appeal  was  thereupon  dis- 
missed by  consent.  The  term  of  the  office  in  dispute  would 
have  expired  before  the  case  could  in  its  regular  order  have 

»Sec.  1007. 
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been  heard  by  the  Supreme  Court  In  Buoh  cases  the  import- 
ance of  giving  bond  promptly  is  obvious.^ 

A  judge  or  justice  of  the  appellate  tribimal  may  at  his 
discretion  allow  a  supersedeas  even  after  sixty  days,  but  only 
in  the  event  that  the  writ  of  error  has  been  issued  within 
that  time;  that  is  to  say,  if  the  party  aggrieved  wishes  to 
prevent  his  adversary  from  executing,  he  must  sue  out  his 
writ  of  error  and  have  his  supersedeas  bond  allowed  within 
ten  days.  If  he  wishes  to  be  in  a  position  to  ask  for  a 
supersedeas  at  all  he  must  obtain  his  writ  of  error  within 
sixty  days.  If  he  does,  he  has  the  right  within  sixty  days  to 
supersede  the  judgment  or  decree.  If  he  allows  the  sixty 
to  elapse,  he  may  even  then  be  allowed  to  supersede  if, 
in  the  discretion  of  a  judge  of  the .  appellate  Court,  it  is 
proper  that  he  should,  but  if  he  has  not  sued  out  his  writ  of 
orrer  within  the  sixty  days  he  cannot  in  any  way  obtain  a 
supersedeas.' 

The  exclusion  of  Sundays  applies  to  all  the  periods  men- 
tioned in  the  section  of  the  Bevised  Statutes  under  con- 
sideration. Sundays  are  not  counted  at  all,  so  that  the  plain- 
tiff in  error  or  appellant  has  sixty  secular  days  after  the  judg- 
ment or  decree  in  which  to  obtain  his  writ  of  error  and  file  his 
supersedeas  bond.* 

534.    Amount  of  Supersedeas  Bond. — An  appeal  bond 

is  required  in  all  cases.  If ,  however,  the  appellant  or  plain- 
tiff in  error  does  not  wish  to  supersede  or  is  unable  to  give 
security  in  the  amount  required^  his  bond  may  be  limited  to 
a  sum  sufficient  to  cover  the  probable  costs  of  an  appeal.  On 
the  other  hand;  if  he  does  wish  his  appeal  to  operate  as  a 
supersedeas,  he  must  give  bond  sufficient,  if  he  fail  in  his 
appeal  to  insure  the  payment  of  all  damages  and  costs.  The 
amount  of  the  bond,  where  the  judgment  or  decree  is  for  the 
recovery  of  money  not  otherwise  secured,  must  be  for  the 
whole  amount  of  the  judgment  or  decree,  including  just 

'Board  of  Oommissioners  vs.  Gorman,  19  Wait  061. 
'Kitchen  vs.  Randolph,  98  U.  S.  86. 
*DanvlUe  vs.  Brown,  128  U.  S.  503. 
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damages  for  delay  and  costs  and  interest  on  the  appeal. 
Where  the  property  in  controversy  neoeesarily  foUows  the 
event  of  the  suit^  as  in  real  actions,  in  replevin  and  in  suits 
on  mortgages,  or  where  the  property  is  in  the  custody  of 
the  marshal  under  admiralty  process,  as  in  the  case  of  recap- 
ture or  seizure,  or  where  the  proceeds  thereof,  or  a  bond  for 
the  value  thereof,  is  in  the  custody  or  control  of  the  Court, 
the  bond  will  be  required  in  an  amount  suiiicient  merely  to 
secure  the  simi  recovered,  for  the  use  and  detention  of  the 
property  and  the  costs  of  the  suit  and  just  damages  for  delay, 
and  costs  and  interest  on  the  appeal.^ 

535.    What  Decrees  Oan  Not  Be  Superseded  as  of 

Right. — There  are  many  decrees  in  equity  which  the  appel- 
lant has  no  absolute  right  to  supersede.  They  may  be  import- 
ant. They  may  grant  an  injunction  or  they  may  refuse 
or  dissolve  one,  or  they  may  appoint  a  receiver.  Still  the 
party  aggrieved,  though  he  appeal,  cannot  demand  that  the 
enforcement  of  the  decree  shall  be  superseded.^  In  such 
matters  the  statute  give  the  trial  or  the  appellate  Court 
or  a  judge  thereof  the  discretion  to  say  whether  in  any 
particular  case  the  order  shall  or  shall  not  be  superseded. 
Where  appeals  are  taken  from  interlocutory  decrees  granting 
or  refusing  or  dissolving  injunctions  or  appointing  receivers 
under  section  129  of  the  Judicial  Code  the  order  appealed 
from  is  not  suspended  during  the  pendency  of  the  appeal 
unless  the  Court  which  pased  it  or  the  appellate  Court  or  a 
judge  thereof  shall  otherwise  order.  The  contention  that 
language  of  the  section  implies  a  suspension  of  the  order 
appealed  from  was  held  by  the  Supreme  Court  to  be  unjusr 
tified.2 

By  the  74th  Eule,  when  a  judge  or  justice  who  took  part 
in  the  decision  of  the  cause,  allows  an  appeal  from  a  final 
decree  in  an  equity  suit  granting  or  dissolving  an  injunction 
he  may  in  his  discretion  at  the  time  of  such  allowance  make 

•  Supreme  Court  Rule  29. 

« Hovey  vs.  McDonald,  109  U.  S.  150. 

•  In  re  Haberman  Mfg.  Co.,  147  U.  S.  525. 
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an  order  suspending,  modifying  or  restoring  the  injunction' 
during  the  pendency  of  the  appeal  upon  such  terms  as  to  bond 
or  otherwise  as  he  may  consider  proper  for  the  security  of  the 
rights  of  the  opposite  party, 

536.  Ocrtiorari. — ^A  writ  of  certiorari  was  one  of  the 
writs  habitually  issued  by  the  Court  of  King's  Bench.  It  is 
not  mentioned  amoDg  those  which  the  appellate  Courts  of  the 
United  States  are  authorized  to  issue,  except  in  tha  Act  of 
1891,  establishing  the  Circuit  Courts  of  Appeals.  Neverthe- 
less, for  some  purpose,  it  is  used  by  the  Supreme  Court  and 
also  by  the  Circuit  Courts  of  Appeals.  In  their  practice,  it  is 
an  auxiliary  process  only,  intended  to  supply  imperfections 
in  the  record  of  the  case  already  before  the  Court  which 
issued  it.  It  is  not  used  as  a  writ  of  error  to  review  a  judg- 
ment of  an  inferior  Court  ^  It  will  never  be  granted  where 
there  is  a  plain  and  adequate  remedy  by  appeal  or  writ  of 
error.*  It  goes  without  saying,  that  it  can  never  in  any  case 
be  issued  by  a  Court  which  has  no  right  to  review  the  action 
of  the  Jower  Court  in  the  matter  complained  of. 

537.  Certiorari  Granted  When  Necessary  to  Pro- 
tect Appellate  Jurisdiction. — There  may  be  peculiar  and 
exceptional  circumstances  which  imperatively  demand  that 
the  appellate  Court  shall  issue  die  writ  and  by  so  doing  put 
itself  in  a  position  to  dispose  promptly  of  the  entire  matter  in 
controversy.  It  may  be  impossible  otherwise  eflFectively  to 
protect  its  own  jurisdiction.^  In  the  case  cited  Chetwood 
had  been  carrying  on  some  litigation  in  the  State  Courts  of 
California  against  the  officers  of  a  national  bank,  which  at 
the  time  was  in  receivers'  hands.  Subsequently,  and  while 
his  litigation  was  still  pending,  the  receiver  having  paid  .all 
the  debts  of  the  bank,  its  stockholders,  in  accordance  with 
the  provisions  of  a  statute  giving  them  the  authority  so  to 
do,  voted  that  the  receiver  should  turn  over  the  balance  of  its 
assets  to  an  agent.    Chetwood  had  been  using  its  name  in  his 

^American  Constnictlon  Co.  vs.  Jacksonville  R*way,  148  U.  S.  572. 

» Whitney  vs.  Dick,  202  U.  S.  132. 

"  165  U.  S.  443. 

« In  re  Chetwood,  165  U.  S.  443. 
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litigation  and  about  $27,000  had  been  paid  into  the  State 
Court  by  some  of  the  defendants  in  the  cases  he  had  insti- 
tuted.  At  the  instance  of  the  agent  of  the  bank,  the  United 
States  Circuit  Court  for  the  District  of  California  enjoined 
Chetwood  from  further  using  the  bank's  name  in  any  litiga- 
tion and  required  him  to  turn  over  the  $27,000  to  its  agent. 
The  highest  Court  of  the  State  subsequently  decided  against 
Chetwood.  He,  in  the  name  of  the  bank,  sued  out  a  writ  of 
error  to  the  United  States  Supren^e  Court  For  so  doing  he 
was  attached  and  punished  for  contempt  of  the  injunc- 
tion of  the  Circuit  Court.  On  petition  for  writ  of  certiorari 
the  Supreme  Court  held  that  the  question  of  whether  he  had 
a  right  to  use  the  name  of  the  bank  in  suing  out  a  writ  of 
error  and  all  like  questions  were  exclusively  within  its  con- 
trol ;  that  he  could  not  lawfully  be  enjoined  from  taking  such 
action  as  he  thought  proper  to  bring  his  case  before  it,  and 
that,  therefore,  it  would  grant  the  writ  of  certiorari  to  bring 
up  the  record  if  its  actual  grant  should  be  necessary.  It 
presumed,  however,  that  the  intimation  of  its  opinion  would 
be  sufficient^  and  so  it  doubtless  proved. 

538.  May  Oircuit  Courts  of  Appeals  Issue  Writ  of 

Oertiorari. — The  question  whether  such  a  writ  may  be 
issued  by  a  Circuit  Court  of  Appeals  under  similar  circum- 
stances has  never  been  expressly  decided.  The  reasoning  of 
Supreme  Court  in  a  case  in  which  the  matter  was  dis- 
cussed would  seem  to  indicate  that  a  Circuit  Court  of  Appeals 
may  grant  it  under  circumstances  which  would,  independ- 
ently of  the  Act  of  1891,  justify  its  issue  by  the  Supreme 
Court.^ 

539.  Certiorari  Will  Not  Be  Issued  to  Review 
Administrative  Actions. — Neither  the  Supreme  Court  nor 
a  Circuit  Court  of  Appeals  vrfU  grant  the  writ  of  certiorari 

to  review  the  administrative  decisions  of  public  officers  and 
boards  not  acting  in  a  judicial  capacity.^ 

*  Whitney  vs.  Dick.  202  U.  S.  132. 

*  Degge  vs.  Hitchcock,  229  U.  S.  162. 


CHAP.  X^.]  CEKTIORABI.  361 

In  the  case  cited,  the  Supreme  Court  of  die  District  of 
Columbia  was  asked  to  issue  a  writ  of  certiorari  to  review 
the  action  of  the  Postmaster  General  in  forbidding  the  peti- 
tioners the  use  of  the  mails  in  furtherance  of  a  scheme  which 
he  held  to  be  fraudulent 

540.  Certiorari  From  Supreme  Court  to  the  Circuit 

Courts  of  Appeals.— The  Act  of  1891,  by  a  provision  which 
in  substance  now  forms  the  first  sentence  of  section  251  of 
the  Judicial  Code,  authorized  the  Supreme  Court  in  any  case 
in  which  the  judgment  or  decree  of  a  Circuit  Court  of 
Appeals  was  made  final,  to  require  by  certiorari  or  otherwise 
any  such  case  to  be  certified  to  it  for  its  review  and  deter- 
mination, with  the  same  power  and  authority  as  if  it  had 
been  carried  by  writ  of  error  or  appeal  to  the  Supreme  Court, 
The  Supreme  Court  is  very  often  asked  to  exercise  this 
right.    It  grants  the  request  perhaps  one  time  in  six. 

541.  Supreme  Court  Will  Grant  Certiorari  When 
Circuit  Court  of  Appeals  Has  Been  Improperly  Consti- 
tuted.— One  of  the  classes  of  cases  in  which  it  will  grant  it 

is  when  the  Court  below  was  improperly  constituted.  The 
law  provides  that  no  judge  before  whom  the  cause  or  question 
may  have  been  tried  or  heard  in  the  District  Court  shall  sit 
in  the  trial  or  hearing  of  such  question  in  the  Circuit  Court 
of  appeals. 

A  district  judge  felt  himself  unable  from  pressure  of 
business  to  give  an  important  patent  case-  the  consideration 
it  deserved.  He  entered  a  pro  forma  decree  in  favor  of  the 
defendants  and  at  the  same  time  set  forth  in  writing  that  he 
had  given  the  question  no  consideration  whatever,  and  that 
the  decree  was  signed  mierely  for  the  purpose  of  expe- 
diting an  appeal.  The  case  was  heard  in  the.  Circuit  Court 
of  Appeals  before  two  circuit  judges  and  the  district  judge 
who  had  signed  the  decree.  Both  parties  consented  to  his 
serving.  The  Supreme  Court  held  that  no  consent  could 
qualify  him  to  sit;  that  the  error  was  so  grave  that  it  would 
allow  the  writ  of  certiorari.     Then  it  pointed  out  that  if  it 
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simply  placed  the  case  on  its  docket  for  hearing  in  due 
course  it  would  do  precisely  what  it  would  have  done  had  the 
Circuit  Court  of  Appeals  been  properly  constituted  and  the 
writ  of  cerrliorari  allowed  for  other  reasons,  or,  to  put  it  in 
another  way,  that  it  would  hear  the  case  in  the  first  instance 
without  any  previous  hearing  having  been  had  before  a  prop- 
erly constituted  Circuit  Court  of  Appeals.  The  judgment  of 
the  Circuit  Court  of  Appeals  was  thereupon  at  once  reversed 
and  the  cause  remanded  to  be  heard  again.^ 

542.  When  Writ  Dismissed. — The  Supreme  Court  may 
grant  the  writ  on  the  assumption  that  the  case  involves  an 
issue  of  importance  sufficient  to  justify  it  in  so  doing,  and 
at  the  hearing  it  may  find  that  a  mistake  had  been  made  and 
that  no  such  question  is  raised  at  all.  When  that  happens 
the  writ  will  be  dismissed.' 


543.  Certiorari  is  Extraordinary  Writ.  Circum- 
stances Under  Which  it  Will  Issue  Are  Not  All  Defin- 
able.— The  Supreme  Court  has  said  that  tiie  writ  is  an  extra- 
ordinary one  and  that  no  attempt  to  define  all  the  circum- 
stances under  which  it  will  be  granted  will  be  made.  It  will 
usually  be  issued  where  Circuit  Courts  of  Appeals  of  different 
Circuits  have  reached  different  conclusions,  or  where  the 
question  involved  is  one  of  great  importance  and  difficulty, 
and  upon  which  there  should  be  an  early  and  authoritative 
decision  by  the  Court  of  last  resort.  Sometimes,  but  not 
frequently,  it  has  been  granted  when  there  has  been  a  mailed 
difference  of  opinion  between  the  judges  below  and  the 
question  is  of  general  concern.  The  Supreme  Court  is  so 
sharply  pressed  for  time  that  it  is  granted  very  sparingly. 


544.    Certiorari  Not  Granted  Unless  Decisi<m  of 
Circuit  Court  of  Appeals  is  Final. — It  will  not  be  granted 

in  any  case  in  which  the  decision  of  the  Circuit  Court  of 


^  Cramp  vs.  International  Curtlss  Marine  Turbine  Co.,  228  U.  & 
645. 
'      *  United  States  vs.  Rimer,  220  U.  S.  647. 
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Appeals  is  not  made  final.  When  an  appeal  or  writ  of  error 
lies  from  such  decision  certiorari  will  not  be  issued.  The 
two  remedies  are  not  cumulativa^ 

545.  How  Certiorari  Is  Applied  For. — The  applica- 
tion for  the  writ  is  made  to  the  Supreme  Court  itself.  The 
petition  sets  forth  the  ground  upon  which  its  issue  is  asked. 
It  must  be  accompanied  by  a  certified  copy  of  the  entire 
transcript  of  record  in  the  case,  including  the  proceedings 
in  the  Court  to  which  the  writ  of  certiorari  is  asked  to  be 
directed.  The  petition  should  contain  only  a  summary  and 
short  statement  of  the  matter  involved  and  the  general  reasons 
relied  on  for  the  allowance  of  the  writ.  The  Supreme  Court 
adds  the  significant  reminder  that  a  failure  to  comply  with. 
this  direction  to  make  the  statement  and  simmiary  short  will 
be  taken  as  sufScient  reason  for  denying  it.  Thirty  copies 
of  the  petition  and  transcript  and  of  any  brief  deemed  neces- 
sary shall  be  filed.  Notice  of  the  date  of  submission  of  the 
petition,  together  with  a  copy  of  it  and  the  brief,  if  any, 
in  its  support,  shall  be  served  on  the  counsel  for  the  other 
side  at  least  two  weeks  before  such  date  if  such  counsel 
resides  east  of  the  Rocky  Mountains,  three  weeks  if  he  lives 
west  of  them.  If  the  respondent  wishes  to  file  a  brief  he 
must  do  so  at  least  three  days  before  the  date  fixed  for  the 
submission  of  the  petition.  The  Supreme  Court  will  not 
hear  oral  arguments  on  such  petitions,  and  no  petition  will  be 
received  within  three  days  next  before  the  day  fixed  upon 
for  the  adjournment  of  the  Court  for  the  term.^ 

546.  BKandamns. — In  cases  which  are  within  its  appel- 
late jurisdiction  the  Supreme  Court  may  issue  writs  of  man- 
damus to  inferior  Courts.  For  example,  if  a  judge  of  a 
Court,  in  a  case  in  which  a  writ  of  error  may  issue  directly 
from  the  Supreme  Court,  refuses  to  sign  a  proper  bill  of 
exceptions  tendered  to  him,  the  Supreme  Court  will  grant  a 
mandamus  to  compel  him  to  do  so.^    The  dissenting  opinion 

» United  States  vs.  Beatty,  232  U.  S.  463. 
'  Supreme  Court  Rule  37,  par.  3. 
*J?fl?  parte  Crane,  5  Peters,  188. 
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by  JusTiCB  Baij>win,  in  the  Crane  case,  is  a  very  learned 
and  interesting  review  of  the  old  law  as  to  the  issue  of  the 
writ  of  mandamus  by  superior  to  inferior  Courts. 

The  power  to  issue  this  writ  in  aid  of  its  jurisdiction  is 
also  possessed  by  the  Circuit  Courts  of  Appeals.* 

If  a  judge  of  a  lower  Court  refuses  to  take  jurisdiction 
in  a  case  in  which  his  jurisdiction  is  clear,  a  mandamus 
may  issue  to  require  him  to  do  so,' 

It  should  be  borne  in  mind,  however,  that  if  the  case  has 
proceeded  to  such  an  extent  that  a  writ  of  error  could  be 
sued  out,  the  writ  of  mandamus  will  not  issue.  It  is  granted, 
as  a  rule,  only  when  there  is  no  other  adequate  remedy.* 

The  writ  will  not  issue  to  control  the  discretion  of  a 
lower  Court.  It  will  issue  to  compel  the  Court  to  exercise 
XI  discretion  when  it  has  refused  to  do  so.' 


547.    Petition  to  Revise  in  Matter  of  Law. — ^Where  a 

question  arises  in  a  proceeding  in  bankruptcy,  as  distin- 
guished from  a  controversy  in  bankruptcy  proceedings,  sec- 
tion 24b  of  the  Bankrupt  Act  permits  the  filing  of  a  petition 
to  revise  in  matter  of  law.  This  petition  may  be  used  to 
review  interlocutory  orders  and  frequently  is.  It  takes  up 
questions  of  law  only — not  of  fact  The  petition  is  filed 
•either  with  the  clerk  of  the  proper  Circuit  Court  of  Appeals 
or  with  the  clerk  of  the  Court  appealed  from.  It  should  recite 
the  proceedings  in  the  Court  below,  should  point  out  every 
question  of  law  involved,  and  state  the  ruling  of  the  District 
Court  thereon.  A  certified  copy  of  so  much  of  the  record  as 
shows  what  the  issue  of  law  was  and  how  it  arose  must  accom- 
pany the  petition.  In  this  circuit  there  is  no  rule  oi  the 
Circuit  Court  of  Appeals  fixing  the  time  within  whidi  such 
petition  must  be  filed.  It  may,  therefore,  be  filed  at  any 
time  within  six  months.^    In  some  circuits,  the  rules  require 

» McClellan  vs.  Garland,  217  U.  S.  268. 
■  In  re  Hohorst,  150  U.  S.  653. 

*  In  re  Pennsylvania  Co.,  137  U.  S.  461. 

*  Ew  parte  Morgan,  114  U.  R.  174. 

*  Kenova  Loan  &  Tmst  Co.  vs.  Graham,  136  Fed.  717. 
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it  to  be  filed  within  ten  or  fifteen  days.  Due  notice  of  it 
muBt  be  given  to  the  other  party. 

548.  Prohibition. — Sometimes  the  most  effectual  way 
in  which  a  superior  Court  may  exercise  its  appellate  juris- 
diction is  by  a  writ  of  prohibition  directed  to  an  inferior 
Court  forbidding  it  to  assume  a  jurisdiction  to  which  it  is  not 
entitled. 

Section  234  of  the  Judicial  Code  empowers  the  Supreme 
Court  to  issue  writs  of  prohibition  to  the  District  Courts 
when  sitting  as  Courts  of  admiralty  and  maritime  jurisdic- 
tion. It  is  probable  that  this  provision,  which  has  come 
down  from  the  original  Judiciary  Act,  is  a  survival  of  the 
old  practice  of  the  Court  of  King's  Bench,  which  was  much 
in  the  habit  of  issuing  prohibitions  to  the  Courts  of  Admir^ 
alty  to  keep  them  within  the  narrow  limits  of  admiralty 
jurisdiction  fixed  by  the  English  Courts  of  common  law. 
This  grant  of  power  permits  the  Supreme  Court  in  admiralty 
matters  to  issue  the  writ  of  prohibition  to  a  District  Court 
even  in  cases  in  which  a  direct  appeal  from  the  latter  to  die 
former  would  not  lie.  With  this  exception  the  Supreme 
Court  cannot,  in  any  case  in  which  it  has  neither  original 
nor  appellate  jurisdiction,  grant  prohibition,  mandamus  or 
certorari.  Where  the  writ  of  prohibition  is  necessary  to  pro- 
tect or  further  the  appellate  jurisdiction  of  the  Supreme 
Court  in  a  case  in  which  that  jurisdiction  exists,  the  writ  may 
issue;  otherwise  not.  The  same  rule  governs  its  issue  by 
tiie  Circuit  Courts  of  Appeals. 

549.  Certification   of   Questions   to   the   Supreme 

Court.— By  section  239  of  the  Judicial  Code  the  Circuit 
Court  of  Appeals  is  authorized  at  any  time  to  certify  to  the 
Supreme  Court  of  the  United  States  any  questions  or  propo- 
sitions of  law  for  the  proper  decisions  of  which  it  desires 
the  instructions  of  that  Court.  When  the  questions  are 
certified  up,  the  Supreme  Court  may  do  either  one  of  two 
things.  It  may  give  the  instructions.  If  it  does  they  are 
binding  upon  the  Circuit  Court  of  Appeals,  or  it  may  require 
that  the  whole  record  and  cause  he  sent  up  for  its  considera- 
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tion.  If  it  takes  the  latter  course  it  is  required  to  decide  the 
whole  matter  in  controversy  in  the  same  matter  as  if  the  case 
had  been  brought  to  it  by  a  writ  of  error  or  appeal. 

In  this  class  of  cases  the  Supreme  Court  is  quite  insist- 
ent that  the  Court  below  shall  not  evade  its  responsibility 
of  decision.  Not  infrequently  the  questions  certified  by 
the  Court  below  have  been  so  framed  that  they  practically 
ask  the  Supreme  Court  how  to  decide  the  cause,  which  may 
be  a  more  or  less  complicated  one  of  mixed  fact  and  law. 
Under  such  circumstances  the  Supreme  Court  invariably 
refuses  to  answer  at  all. 
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Oct  15, 1914  (CJlayton  Act,  Sees.  11, 17)— 38  Stat,. 291,  302 

JUDICIAL  CODE. 

SECTIONS  PAGE 

24 202 

24,  par.  1 96*  97,  104,  107,  114,  124,  161,  182,  251 

24,  par.  1,  cl.  b 137 

24,  pars  2  to  25 131,  132,  133,  134,  135 

24,  par.  16 130 

24,  par.  20 93 

28 203,  206,  207,  212,  215,  231,  233 

29 224,  232 

30. 213 

31 213,  227 

33 214 

35 230 

37 194 

39 230 

50 154 

52 171 

53. 171 

54 171 

55.  .  .  ..' 171 

56 247 

57 172.  175 

128 303,  319,  321 

129 344.  358 

233 21,  53,  89 

234 365 

237 326,  333 

238.  ..  .  303,  310,  313 

239. 365 

241 322 

243 346 

24a 177 

251 361 

256. 53,  91 
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ACTIONS— 

See  "EVIDENCE r  ''PLEADING  AND  PRACTICE;*'  ''TRIAL;"* 

**WITNE88E8," 
to  collect  penalties  imposed  by  Federal  law,  civil  proceedings, 

85. 
to  enforce  forfeitures,  civil  proceedings,  85. 
on  bond  of  contractor  for  public  improTcment,  177-178. 

ADMIRALTY— 

Jurisdiction  over  maritime  offenses  dependent  on  statute,  28-29. 
federal.  Jurisdiction  exclusive,  88. 
concurrent  remedies  in  State  Ck)urts,  86. 

AUBSNS— 

Jurisdiction  of  suits  by  or  against,  16-17,  14d-150. 

ALIMONY— 

Jurisdiction  of  controversies  over,  lQl-102. 

AMOUNT  IN  CONTROVERSY— 

when  immaterial,  113-114. 

what  is  requisite  amount,  114-115. 

interest  as  subject-matter  of,  115-116. 

what  may  be  counted  in  calculating,  115  et  teq. 

may  be  unliquidated,  117. 

amount  of  claim,  not  of  verdict,  determines,  where  claim  unli- 
quidated, 117-118,  120. 

limitation  upon  rule,  118-119. 

determination  of,  where  claim  is  liquidated,  119-120. 

sufficiency  of,  as  affected  by  defense  apparent  on  pleadings,  120- 
121. 

imposition  of  costs  where  less  than  $500  recovered,  121. 

in  suit  for  injunction,  121-122. 

uniting  claims  to  effect,  122-123. 

with  reference  to  Joint  and  several  claims,  122-123. 

claim  of  assignee  of  several  payees,  185-186. 

ANCILLIARY  JURISDICTION— 

under  creditors'  bill,  234-235,  242-243. 
dependent  upon  possession  of  bes,  235-242. 
injunction  against  proceedings  in  state  court,  243-247. 
ancillary  receivershii>s,  247-250. 
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APPEAL  AND  ERRORr- 

See  ^'CIRCUIT  COURT  OF  APPEALS^  *'8UPREME  COURTS 

when  appeal  lies  from  State  Court  to  U.  S.  Supreme  Court,  127. 

appeal  in  habeas  corpus  case,  261. 

Appellate  Court  will  examine  whole  record  for  Jurisdictional 
averments,  263-264. 

amendment  of  pleadings  where  Jurisdictional  ayerment  is  ab- 
sent, 263-264. 

difference  between  appeal  and  writ  of  error,  802,  348^356. 

finality  of  decree  for  purpose  of  appeal,  341-344. 

time  for  taking  appeals,  345-348. 

appeals  in  injunction  suits,  344-345. 

methods  of  securing  review,  348. 

appeal  and  writ  of  error  explained,  348-350,  352. 

practice  with  reference  to  writ  of  error,  351-354. 

practice  with  reference  to  appeal,  354. 

the  appeal  bond,  354,  356-358. 

summons  and  severance  as  to  Joint  parties,  354-355. 

supersedeas,  356-358. 

when  writ  of  certiorari  is  obtainable,  358-363. 

ARREST— 

of  prisoner  beyond  Jurisdiction  where  crime  committed,  68  at 

seq. 
who  may  make,  70. 

ASSIGNMENT— 

See  **REMOVAL  OF  CAV8E8." 

colorable,  as  creating  diversity  of  citizenship,  179-180,  194  at 
seq. 

motive  of,  immaterial,  for 'Jurisdictional  purpose,  if  transf^ 
absolute,  180-181. 

of  chose  in  action,  as  affecting  diversity  of  citizenship,  181  €$ 
seq, 

successive  assignments,  182-184. 

what  constitutes  "Chose  in  Action,"  184-185. 

as  affecting  venue,  186. 

what  is  a  foreign  bill  of  exchange,  within  exception  of  assign- 
ment statute,  187-188. 

corporate  instruments  payable  to  bearer  excepted  from  assign- 
ment statute,  188. 

cases  held  not  to  be  within  assignment*  statute,  188-198. 

Court  will  dismiss,  sua  sponte,  if  assignment  colorable,  193  e$ 
seq. 

pleadings  of  assignee  plaintiff  must  affirmatively  show  Jnrla- 
dictional  fact,  201. 

ATTACHMENT— 

venue,  in  proceedings  by  way  of,  169-171. 
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BANKRUPTCY— 

See  ^'CIRCUIT  COURTS  OF  APPEAL;"  ^'SUPREME  COURT:* 
Jurisdiction  In  matters  of,  87. 
appeals  in  matters  relating  to,  31&-320. 
petition  to  revise  in  matter  of  law,  364rd65. 

CAPTION— 

See  '*F0RM8." 

not  a  part  of  bill,  for  purpose  of  Jurisdictional  all^atlons,  8-9. 

CERTIORARI- 

when  writ  lies,  359  et  aeq. 

writ  may  be  dismissed  after  being  granted,  362. 

practice  in  applying  for  writ,  363. 

CIRCUIT  COURTS— 

See  **DI8TRICT~ COURTS." 
of  Maryland,  origin  and  Jurisdiction  of,  5-7. 
of  United  States,  history  of,  38  et  seq. 
Supreme  Court  Judges  assignable  to,  42-43. 
abolition  of,  44. 

CIRCUIT  COURTS  OF  APPEALS— 
creation  of,  44,  45. 
organization  of,  45-46. 
Jurisdiction  of,  in  general,  46,  302,  319. 
number  and  territorial  Jurisdiction  of,  46-47.  ' 
power  to  review  Jurisdictional  question,  309. 
have  no  appellate  Jurisdiction  where  only  question  in  case  ariseB 

under  Constitution,  311-312. 
further  review  of  constitutional  question,  312. 
appeals  in  criminal  cases,  314-316,  322. 
right  of  appeal  to  as  affected  by  amount  in  controversy,  319. 
appeal  in  bankruptcy  matters,  320,  324r325. 
finality  of  decisions  of,  in  general,  320  et  seq, 
decisions  of,  on  interlocutory  orders  in  injunction  proceedings, 

final,  345. 
time  for  taking  appeals,  345-348. 
issuance  of  writ  of  certiorari  by,  359-360. 
may  issue  writ  of  mandamus,  when,  364. 
certification  of  questions  to  Supreme  Court,  365-366. 

CITIZENSHIP— 

See  **DIVER8ITY  OF  CITIZENSHIP." 

sufficiency  of  averments  as  to,  for  Jurisdictional  puri>08e8,  9  et 

seq. 
of  State,  what  constitutes,  138-140. 
State  not  a  "Citizen."  140. 
corporations,  as  "Citizens,"  141-147. 
foreign  corporations  as  "Citizens,"  151. 
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CLERKS  OF  COURT— 

in  equity,  may  issue  certain  orders  in  course,  203. 

COLLATERAL  ATTACK— 

absence  of  Jurisdictional  allegations  not  ground  of,  14-15. 

COMMERCE  COURT— 

creation.  Jurisdiction  and  abolition  of,  50-51. 

COMMON  lAW— 

See  "RULES  OF  DECISION.'' 

Federal  Courts  have  no  Jurisdiction  under,  27-29,  30. 

when  applied  in  Federal  Courts,  30-32. 

interpretation  of,  31-32. 

resorted  to  for  definitions,  32-33. 

what  are  suits  at  "Common  Law,"  106-107. 

CONDEMNATION  PROCEEDINGS— 

Jurisdiction  of  District  Courts  over,  102-104. 

CONSOLIDATION  OF  CAUSES— 

contolidation  of  several  criminal  charges,  76-78. 
to  create  Jurisdictional  sum,  122-123. 

CONSTITUTIONAL  PROVISIONS— 

relative  to  establishment  of  Maryland  Courts,  5-7. 
relative  to  establishment  of  ^'Inferior**  Federal  Courts,  12. 
conferring  Jurisdiction  on  Federal  Courts,  16  et  aeq. 
affecting  Jurisdiction  of  Supreme  Court,  10  et  seq,,  35. 
conferring  Jurisdiction  on  Federal  Courts,  16  et  seq, 
securing  Jury  trial  in  civil  case,  33,  110. 
governing  Federal  Jurisdiction  over  State  territory,  00^61. 
governing  punishment  of  crimes  committed  on  high  seas,  63. 
guaranteeing  speedy,  public  and  impartial  trial,  66. 
requiring  indictment,  71. 
regulating  Issuance  of  warrants,  74. 
governing  Jury  trial  in  criminal  cases,  76. 
against  compulsory  self-incrimination,  85. 
affecting  review  of  causes,  348. 

CONSTTLS— 

Jurisdiction  of  suits  by  and  against,  20-22,  80-91. 

CONTEMPT— 

Federal  Courts  have  implied  power  to  punish  for,  29. 

COPYRIGHTS— 

Jurisdiction  over  controversies  involving,  87,  176-177. 
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CORPORATIONS— 

not  within  constitutional  guaranty  against  compulsory  seU- 

incriminatlon,  85. 
as  "Citizens,"  for  Jurisdictional  purpose,  141-147. 
foreign,  as  '^Citizen,"  for  Jurisdictional  purposes,  151. 
Joint  stock  companies  and  limited  partnerships  not  treated  aa, 

for  Jurisdictional  purposes,  147. 
venue,  in  suits  against,  164-165,  166-168. 
Talidity  of  State  laws  restricting  removal  of  causes  by  foreign, 

218-220. 

COSTS— 

imposition  of,  where  less  than  $500  recovered,  121. 

COURT  OF  CLAIMS— 
creation  of,  47. 
Jurisdiction  of,  47-48,  91-92. 
as  an  "Inferior  Court,"  48,  49. 
Judgments  of,  48,  49. 
review  of  decisions  of,  48-49. 

COURT  OF  CUSTOMS  APPEALS— 
creation  and  constitution  of,  49. 
Jurisdiction  of,  49-50. 
finality  of  decisions  of,  50. 

CRIMES— 
Cross-References. 

See  "APPEAL  AyD  ERROR;"  '^CIRCUIT  COURTS  OF  AP- 
PEAL;" "INDICTMENT  OR  INFORMATION." 

Jurisdiction  over,  dependent  on  statute,  27-29,  53. 

Jurisdiction  of  District  Courts  over,  53,  56. 

extent  of  power  of  Congress  to  provide  for  punishment  of,  54, 
5a 

committed  in  Federal  buildings  punishable  in  U.  S.  Courts,  56- 
57. 

conflicting  Jurisdiction  of  State  and  U.  S.,  57-58,  60,  61-62. 

punishment  for  murder,  58-59. 

adoption  of  State  laws  for  punishment  of,  59-60. 

committed  on  high  seas,  Jurisdiction  over,  63. 

committed  on  navigable  waters,  63-64. 

procedure  of  Federal  Courts  in  prosecutions  for,  64  et  seq. 

where  punishable,  66-68. 

improper  use  of  the  mails,  66-68. 

removal  proceedings,  68  et  seq. 

right  of  accused  to  preliminary  hearing,  75. 

necessity  of  Jury  trial  75. 

consolidation  of  or  election  between  connected  charges,  76-78. 

pleading,  in  prosecutions  for,  78. 
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CRIMES— CJontlnued. 

challenge  of  Jurors,  78. 

rules  of  evidence  in  prosecutions  for,  78-80,  82. 

who  are  principals,  82-83. 

instructions  and  comments  by  Court,  83-84. 

DISTRICT  COURTS— 

See  ^'AMOUNT  IN  CONTROVERSY r  **DIVER8ITY  OF  CITI- 
ZENSHIP;" ^'FEDERAL  QUESTION  T  **JUBI8DIC' 
TJON;"  ''VENUE,"  and  other  specific  tlties. 

creation  aiid  organization  of,  37-38. 

exclusive  Jurisdiction  of,  in  general,  52-53,  84-85. 

concurrent  Jurisdiction  of,  with  Supreme  Court,  20-22,  8d-90. 

concurrent  Jurisdiction  of,  with  Court  of  Claims,  91  et  9eq, 

concurrent  Jurisdiction  of,  with  State  Courts,  96  et  seq. 

equity  Jurisdiction  of  not  affected  by  State  legislation,  107-111, 
279. 

limitation  upon  rule,  111-112. 

Jurisdiction  of,  in  miscellaneous  cases,  132-135. 

DIVERSITY  OF  CITIZENSHIP— 

See    ''ASSIGNMENT;"    ''CITIZENSHIP;"    ''REMOVAL    OF 

CAUSES." 
citizen  of  territory  or  of  District  of  Columbia  not  citizen  of 

"State,"  137. 
who  is  "Citizen"  of  State,  138-140. 
State  not  a  "atizen,"  140. 

what  constitutes,  for  Jurisdictional  puriwse,  in  general,  14L 
corporations  as  "Citizen,"  141-147. 

status  of  Joint  stock  companies  and  limited  partnerships,  147. 
status  of  representative  or  fiduciary,  148,  156-158. 
status  of  municipal  corporations,  149. 
suits  by  or  against  aliens,  16-17,  149-150. 
residence  of  alien  immaterial,  14^150. 
suits  by  or  against  corporations  of  other  countries,  151. 
suits  affecting  foreign  countries  or  sovereigns,  151-152. 
alienage  must  clearly  appear  in  record,  132. 
rule  where  there  are  several  plaintiffs  or  defendants,  141, 152. 
omission  of  parties  in  Interest  to  create,  153-156. 
omission  of  parties  ifot  within  Jurisdiction,  154-155. 
whether  determined  by  citizenship  of  nominal  party  or  that  of 

party  in  interest,  156-157. 
effect  of  change  of  citizenship  pending  suit,  158-159. 
citizenship  In  ancillary  or  supplemental  proceeding,  159-160. 
alignment  of  parties  does  not  bind  Equity  Courts,  197,  198-200. 
suit  by  stockholders  against  corporation  and  others,  197-200. 

DIVORCE  AND  ALIMONY- 

Jurisdiction  of  matters  affecting,  101-102. 
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BHINENT  DOMAIN-^ 

See  ^^CONDEMNATION  PROCEEDINGS." 

■QUITY— 

lines  between  law  and  equity  preserved,  33-34,  263,  265-267. 

what  is  a  "Suit  in  Equity,"  107-108. 

Jurisdiction  not  affected  by  State  legislation,  107-111,  279. 

limitation  upon  rule,  111-112,  280. 

removal  of  cause  from  equity  to  law  Court,  112-286. 

procedure  uniform  throughout  country,  280. 

the  new  Equity  Rules,  281  et  seq. 

pleadings  in,  281  et  seq. 

Joinder  of  separate  causes  of  action  in,  282. 

process  in,  282. 

pleas  and  demurrers  abolished,  283. 

abolition  of  cross-bills,  284-286. 

replication  not  necessary  to  raise  issue,  285. 

legal  issues  triable  in,  286. 

amendment  of  pleadings,  286. 

method  of  taking  testimony  in,  286-287. 

practice  in  general  in,  288. 

reference  of  case  to  special  master,  288-289. 

proceedings  before  special  master  and  report,  2S9-290. 

preliminary  injunctions  and  restraining  orders,  291-293. 

issuance  of  orders  by  clerk  of  Court,  293. 

sales  in,  293. 

filVIDENOE— 

what  law  governs,  in  criminal  cases,  78-80,  82.  ' 

as  to  disputed  handwriting,  82. 

admission  of,  as  affected  by  Conformity  Act,  271. 

FBDERAL  COURTS— 

See  ''CIRCUIT  COURTS;'*  "CIRCUIT  COURTS  OF  AP- 
PEALS;" ^'DISTRICT  COURTS;"  ^'JURISDICTION ;" 
"SUPREME  COURTS,"  etc. 

their  position  in  our  governmental  system,  1  et  seq. 

owe  existence  to  written  enactments,  4-5. 

are  Courts  of  limited  jurisdiction,  5  et  seq, 

are  not  "Inferior"  Courts,  12-13. 

have  not  sought  to  extend  Jurisdiction,  17-18. 

may  imprison  for  contempt,  29. 

implied  powers  of,  30. 

FEDERAL  QUESTION— 

See  "REMOVAL  OF  CAUSES," 

when  cognizable  in  Federal  Courts,  in  general,  124-126,  131-132. 

rule  for  determining  whether  case  involves,  125,  128. 
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FEDERAL  QUESTION— Continaed. 

must  appear  from  statement  of  plaintilTs  case,  irrespecttve  ^ 

defenses,  125-126,  203. 
gives  Jurisdiction,  though  other  questions  are  also  preacntei^ 

126-127. 
arising  under  Constitution,  128-129. 

arising  "Under  Laws  of  the  United  States,*'  129-131,  132-130. 
arising  under  treaties,  131. 

FORMS— 

caption  of  bill,  9. 

HABEAS  CORPUS— 

State  authorities  cannot  discharge  prisoner  held  under  Federal 

laws,  87-89. 
writ  of,  not  Issuable  by  Federal  Court  to  decree  custody  of 

chUd,  114-115. 
when  writ  of.  Issuable  by  Federal  Court,  251  et  seq, 
proceeding  is  civil,  not  criminal,  in  character,  253. 
writ  cannot  be  used  as  a  writ  of  error,  253. 
cases  of  alleged  fugitives  from  justice,  258-259. 
procedure  governing  issuance  of  writ,  260-261. 
appeal  lies  from  grant  or  refusal  of  writ,  261. 
writ  of  habeas  corpus  ad  testificandum,  261.    • 

HUSBAND  AND  WIFE— 

competency  of,  as  witnesses,  in  criminal  cases,  81. 

INDICTMENT  OR  INFORMATION— 

effect  of  indorsement  of  statutory  reference  on,  53-54. 

effect  of,  in  removal  proceedings,  68-70. 

necessity  of,  71  et  seq, 

who  may  file  information,  73-74. 

leave  of  Court  necessary  to  filing  of  Information,  74. 

information  must  "be  accompanied  by  affidavit,  74. 

INFERIOR  COURTS— 

constitutional  provision  as  to,  12. 

Federal  Courts  are  not,  12-13. 

in  common  law  sense,  what  are,  12-13. 

INJUNCTION— 

See  ^'EQUITY:' 

determination  of  "Amount  in  Controversy"  in  suit  for,  121. 

against  proceedings  in  State  Court,  243-246. 

preliminary  injunctions  and  restraining  orders,  291-293. 

against  enforcement  of  State  legislation,  317. 

appeals  from  interlocutory  orders,  344-345. 
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INSTRUCTIONS— 

in  criminal  cases,  83-84,  2T7. 

exceptions  to,  84»  277. 

in  civil  cases,  277. 

propriety  of  comments  on  evidence,  88-84,  277. 

instructed  verdict,  277-278. 

JUDGMENT— 

when  not  subject  to  attack  for  want  of  showing  of  Jurisdiction, 
13  et  8€q, 

JURISDICTION- 

See  **ALIEN8;"  ^'ANCILLARY  JURISDICTION;**  '*A88IGN- 

MENT8;"     **CITIZEN8H1P;'*     ^'DISTRICT     00URT8;** 

''EQUITY;**  **HABEA8  C0RPU8;"  ''8UPREUE  COURT;* 

and  other  specific  titles, 
underlying  problems,  1  et  seq. 
governed  by  written  enactments,  4-6,  16,  22  et  seq, 
of  State  Courts,  origin  of,  5-7. 
of  State  Courts,  presumed,  6-7. 
of  Federal  Courts,  **limlted,"  7  et  seq, 
must  afiirmatively  appear  from  record,  8  et  aeq.^  263-264. 
Appellate  Court  will  act  on  own  motion,  for  want  of,  8  et  seq. 
sufiiciency  of  allegations  as  to,  0  et  seq, 
want  of,  cannot  be  waived,  9  et  seq. 
objection  for  want  of,  not  waived  by  pleading  over,  10-11. 
final  decree  precludes  objection  for  absence  of  showing  of,  18-14. 
absence  of  Jurisdictional  allegations  not  ground  of  collateral 

attack,  14-15. 
who  may  set  up  absence  of  Jurisdictional  allegations,  16. 
constitutional  grant  of,  16  et  seq, 

supplying  omitted  jurisdictional  averment  by  consent,  17. 
extent  of,  has  been  limited,  rather  than  extended,  by  Federal 

Courts,  17-18. 
extension  of,  undesirable,  26-27. 
to  imprison  for  contempt,  29. 
implied  powers,  29-30. 

In  what  cases  exclusive  in  Federal  Courts,  in  general,  52-53,  86. 
Federal,  over  territory  in  State  bounds,  60-61. 
in  seizures  and  suits  for  penalties  or  forfeitures  under  U.  S. 

laws,  84-85. 

absence  of,  necessitates  dismissal  by  Court,  sua  sponte,  193  et 

seq, 
when  objection  to,  should  be  taken  by  party,  201. 
amendment  of  pleadings  to  supply  Jurisdictional  averment,  263- 

264. 


26 


402  INDEX. 

(Figures  refer  to  pages.) 

JURY— 

right  to  trial  by,  in  civil  cases,  33,  275. 

trial  without,  in  criminal  cases,  75. 

challenge  of  Jurors  In  criminal  cases,  78. 

waiver  of  right  to  trial  by,  in  civil  cases,  275-276^ 

qualifications  of  Jurors,  276. 

LIMITATIONS— 

as  to  suit  against  United  States,  94-96. 

as  to  suit  upon  bond  of  contractor  for  public  improvement,  178. 

liORD  CAMPBELL*S  ACTS— 

suits  under,  cognizable  by  Federal  Courts,  107. 

MANDAMUS— 

Jurisdiction  of  District  Court  to  issue  writ  of,  104-106. 
Jurisdiction  of  Supreme  Court,  19-20,  863. 
in  what  cases  writ  lies,  368-364. 

NATIONAL  BANKS— 

suits  affecting,  as  involving  "Federal  Question,**  129,  181,  185. 

PABTIES— 

See  ^'DIVERSITY  OF  CITIZENSHIPS 

who  may  set  up  absence  of  Jurisdictional  averments,  15. 

omission  of,  to  create  required  diversity  of  citizenship,  158  0f 

seq. 
difference  between  necessary  and  indispensable,  156-156. 
in  suit  to  enforce  lien  or  remove  encumbrance,  172-174. 
in  suit  on  bond  of  contractor  for  public  improvement,  178. 
real  interest  and  status  considered  in  determining  Jurisdiction, 

19^-197. 

PATENTS— 

jurisdiction  over  controversies  involving,  87,  176-177. 

PENALTIES— 

suit  to  collect,  imposed  by  Federal  law,  \a  civil  proceeding,  86. 
suit  for,  under  State  laws,  not  of  a  "civil  nature,"  106^ 

PLEADING  AND  PRACTICE— 
See  ''EQUITY;"  *'JURY:* 
In  criminal  proceedings,  78. 
in  general,  267. 

the  Conformity  Act,  in  general,  267  et  seq. 
Act  does  not  affect  province  of  Court  and  Jury,  268-269. 
Act  yields  to  specific  contrary  legislation  of  Congress  and  ta 
Constitution,  270. 
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PLEADING  AND  PRACTICE— Continued, 
amendment  of  pleadings,  272-273. 
general  similarity  of  State  and  Federal,  273. 
application  of  public  local  laws  in  Federal  Courts,  274-276. 
the  Expedition  Act,  316-317. 

PRESUMPTIONS— 

in  favor  of  Jurisdiction  of  State  Court,  6-7. 
against  Jurisdiction  of  Federal  Court,  8  et  seq. 
as  to  jurisdiction,  after  final  decree,  11-15. 

PROBATE  PROCEEDINGS— 

not  within  jurisdiction  of  Federal  Courts,  99. 

defined,  99. 

what  probate  matters  are  cognizable  by  Federal  Courts,  100-101. 

RECEIVERS— 

removal  of  causes  against  Federal,  206-207. 
Jurisdiction  of  suits  by  Federal,  242-24a 
ancillary  receiverships,  247-250. 

REMOVAL  OF  CAUSES— 

from  equity  to  law  Court,  112,  207,  286. 

from  State  to  Federal  Court,  why  permitted,  202. 

what  causes  are  removable,  203. 

Federal  question  not  ground  for,  unless  shown  by  plaiaturs 
pleading,  203-204. 

exception,  204. 

particular  cases  involving  Federal  questions  not  removable,  204- 
207. 

equity  suit  not  removable  if  not  within  Federal  equity  Jurisdic- 
tion, 207. 

on  ground  of  diversity  of  citizenship,  207-208. 

where  plaintiff  or  defendant  is  alien,  208-209. 

causes  affecting  several  defendants,  removable  by  one  or  more, 
when,  209-212. 

on  ground  if  prejudice  or  local  infiuence,  212-213. 

suit  between  citizens  of  same  State  claiming  land  under  grants 
of  dliferent  States,  213. 

on  ground  of  denial  of  equal  civil  rights,  213-214. 

suits  against  certain  Federal  oflScers,  214-215. 

to  what  Court  case  is  removed,  215-216. 

right  of  removal  purely  statutory,  216. 

waiver  of  right  of  removal,  216-219. 

validity  of  State  laws  restricting  removal  by  foreign  corpora- 
tions, 218-220. 
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REMOVAL  OP  CAUSES— Continued. 

restriction  on  removal  by  others,  220. 

waiver  of  wrong  veuue,  220. 

under  assignment  statute,  221. 

as  affected  by  colorable  assignment,  222. 

Joinder  of  parties  to  prevent,  222-224. 

as  affecting  objection  to  Jurisdiction  of  State  Court,  224. 

procedure  to  effect  removal,  224  et  seq, 

amendment  of  petition  for  removal,  227-230. 

determination  of  dispute  of  facts  arising  upon  petition,  230. 

when  petition  must  be  filed,  231-232. 

no  appeal  lies  from  order  remanding  case,  233. 

waiver  of  objection  that  petition  was  filed  too  late,  233. 

RULES  OF  DECISION— 

See  '^EQUITY;**  ^'PLEADING  AND  PRACTICE." 
substantive  law  governing  cases  involving  diversity  of  dtizoi- 

ship  or  federal  question,  294  et  seq. 
construction  of  State  Constitution  and  laws  by  State  Courts 

controls,  exceptions,  296,  297-299. 
application  of  State  statutes,  296-297. 
on  questions  of  commercial  law,  299-301. 


SETT-OFF  AND  COUNTER  CLAIM— 

in  suits  against  United  States,  98. 

STATED— 

Jurisdiction  of  suit  to  which  State  is  a  party,  136. 
meaning  of  term,  as  used  in  Constitution,  137. 

STATE  COURTS— 

See  ''JURISDICTION r 

have  no  Jurisdiction  over  suits  against  consuls,  89-90. 

concurrent  Jurisdiction  of,  with  Federal  Courts,  96  et  seq. 

when  appeal  lies  to  V,  S.  Supreme  Court,  127. 

process  of,  cannot  reach  property  In  custody  of  Federal  Courts. 

•235-241. 
proceedings  In,  may  not  be  enjoined,  exceptions,  243-246. 

SUIT— 

what  is,  within  meaning  of  Judicial  Code,  97  ei  seq. 
mandamus  proceeding  as  a,  104. 

SUPREME  COURT— 

original  Jurisdiction  of,  19  et  seq,  53,  136-137. 
exclusiveness  of  original  Jurisdiction  of,  20-22,  89-90. 
appellate  Jurisdiction  of,  within  control  of  Congress,  35-36 
organization  of,  36-37. 
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SUPREME  COURT— Continued. 

Judges  of,  assignable  to  circuit  duty,  42-43. 

when  appeal  lies  to,  from  State  Court,  127. 

Issuance  of  writ  of  habeas  corpus  by,  252. 

cases  appealable  to,  from  District  Court,  803  ei  seq. 

appeal  to,  on  ground  of  want  of  Jurisdiction,  brings  up  only 

that  question,  807. 
appeal  to,  on  Jurisdictional  question,  fails,  if  preceded  by  appeal 

to  C.  C.  A  on  merits,  808-809. 
review  of  Jurisdictional  question  by,  on  certificate  or  certiorari^ 

800-310. 
appeal  brings  up  all  questions  inyolved,  exception,  811. 
review  of  criminal  cases  by,  814-816,  822. 
appeals  under  the  Expedition  Act,  316-317. 
appeals  from  Circuit  Court  of  Appeals,  in  general,  320  et  seq> 
when  writ  of  error  lies  from,  to  State  Court,  826  ei  seq, 
character  of  controversy  or  amount  Involved  does  not  govern 

issuance  of  writ,  828-829. 
the  cases  classified,  329-880. 
explanation  of  each  class  of  cases,  380  ei  seq. 
how  and  when  point  giving  right  of  appeal  must  be  raised  in 

record,  838. 
appellant  from  State  Court  must  have  exhausted  State  tribu- 
nals, 836-337. 
to  what  Court  the  writ  issues,  388. 
scope  of  review,  338-839. 
remedy  where  State  Court  clerk  refuses  to  send  up  record,  88^ 

340. 
time  for  taking  appeals,  345-348. 
issuance  of  writ  of  ceriiorari  by,  359-360,  861-363. 
application  to,  for  writ  of  certiorari,  868. 
may  Issue  writ  of  mandamus,  when,  19-20,  868. 
issuance  of  writ  of  prohibition  by,  865. 
certification  of  questions  to,  865-366. 


See   "INSTRUCTIONS;"    "PLEADING    AND    PRACTICE;'' 
"WITNESSES." 

UNITED  STATES— 

Jurisdiction  of  suits  against,  91-93. 
procedure  In  prosecution  of  claims  against,  91-94. 
only  pecuniary  Judgment  obtainable  against,  94. 
limitations  applicable  to  suits  against,  94-95. 
not  suable  for  torts,  95. 

UNITED  STATES  COMMISSIONERS— 
appointment  of,  64-65. 
powers  of,  65,  70. 
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VENUE— 

See  "REMOVAL  OF  CAUBBBr 

in  general,  181  et  ieq. 

suits  against  aliens  or  alien  corporations,  162-168. 

suit  upon  cause  arising  under  Federal  law,  163-164. 

suit  between  dtliens  of  different  States*  164-165. 

waiver  of  error  as  to,  165-166. 

suit  against  corporation,  164-165,  166-168. 

where  citlxenshlp  on  either  or  both  sides  is  dlrerse,  168-160. 

attachment  suits,  169-171. 

where  State  is  divided  into  two  or  more  districts,  ITL 

local  actions,  171-174. 

suits  to  enforce  Uens  or  remove  clouds  or  encumbrances,  172- 

176i 
suit  to  enforce  trusts,  174. 
suit  to  enforce  rights  In  shares  of  stock,  175. 
suit  for  infringement  of  patent,  176w 
proceedings  under  copyright  laws,  176-177. 
suit  under  Employers*  liability  Act,  177. 
suit  under  Sherman  Act,  177. 

suit  on  bond  of  contractor  for  public  improvement,  177. 
as  to  assigned  cause  of  action,  186. 

WAIVER— 

of  absence  of  Jurisdictional  averments  Ineffectual,  9  ei  teg. 

supplying  omitted  Jurisdictional  averment  by  oonsoit,  17. 

consul  cannot  waive  want  of  Jurisdiction  of  State  Court,  90i 

of  error  as  to  venue,  165,  220. 

of  right  to  remove  cause  to  Federal  Ck)urt,  216-219. 

of  objection  to  petition  for  removal  filed  too  late,  288b 

of  right  to  trial  by  jury,  275-276. 

WILLS— 

Jurisdiction  over  mattes  Involving,  100-101. 

WITNESSES— 

what  law  governs  competency  of.  In  criminal  pvosecutioiis,  78 

et  $€q. 
defendant  In  action  for  penalty  not  compellable  to  testify,  86. 
competency  of,  determinable  by  State  law,  276. 


APPENDIX. 

Since  the  publication  of  the  text  of  this  book,  the  Act  of 
March  3rd,  1915,  Chapter  90,  38  Stat.  956,  has  added  sections 
274a,  274b  and  274c  to  the  Judicial  Code.  As  a  result  cases 
may  be  transferred  from  the  law  to  the  equity  side  of  a  Federal 
Court  or  vice  versa;  equitable  defences  may  be  pleaded  to  an 
action  at  law,  and  defective  allegations  of  diverse  citizenship 
may  be  amended  at  any  stage  of  the  proceedings  of  either  the 
trial  or  an  appellate  court. 

The  Act  of  January  28th,  1915,  Chapter  22,  38  Stat  803, 
makes  final  the  determinations  of  Circuit  Courts  of  Appeal  in 
all  cases  arising  under  the  Bankruptcy  Act* and  in  all  contro- 
versies arising  in  proceedings  thereunder. 

It  has  been  thought  expedient  to  add  this  Appendix,  which 
contains  the  text  of  sections  1  and  2  of  Article  III  of  the  Con- 
stitution and  of  the  Eleventh  Amendment  to  it,  of  all  the 
important  portions  of  the  original  Judiciary  Act  and  of  the 
Judicial  Code  as  the  latter  has  been  amended  down  to  the  final 
adjournment  of  the  Sixty-third  Congress,  March  4th,  1915. 

John  C.  Rose. 


ART.  Ill,  SECS.  1  AND  2  OF,  AND  ELEVENTH 

AMENDMENT  TO  THE  CONSTITUTION 

OF  THE  UNITED  STATES. 

Section  1.  The  Judicial  power  of  the  United  States  shall  be  vested  in 
one  Supreme  Court,  and  in  such  Inferior  courts  as  the  Confess  may, 
from  time  to  time,  ordain  and  establish.  The  Judges,  both  of  the 
Supreme  and  inferior  courts,  shall  hold  their  offices  during  good  i>e- 
liavlour;  and  shall,  at  stated  times,  receive  for  their  services,  a  com- 
pensation, which  shall  not  be  diminished  during  their  continuance  in 
office. 

Sec.  2.  The  Judicial  power  shall  extend  to  all  cases,  In  law  and 
equity,  arising  under  this  Constitution,  the  laws  of  the  United  States, 
and  treaties  made,  or  which  shalj  be  made,  under  their  authority;  to 
all  cases  affecting  ambassadors,  other  public  ministers,  and  consuls;  to 
all  cases  of  admiralty  and  maritime  Jurisdiction;  to  controversies  to 
which  the  United  States  shall  be  a  party ;  to  controversies  between  two 
or  more  States,  between  a  State  and  citizens  of  another  State,  between 
citizens  of  different  States,  between  citizens  of  the  same  State  claiming 
lands  under  grants  of  different  States,  and  between  a  State,  or  the  citi- 
zens thereof,  and  foreign  States,  citizens  or  subjects. 

In  all  cases  affecting  ambassadors,  other  public  ministers  and  con- 
suls, and  those  in  which  a  State  shall  be  party,  the  Supreme  Court 
shall  have  original  Jurisdiction.  In  all  other  cases  before  mentioned, 
the  Supreme  Court  shall  have  appellate  Jurisdiction,  both  as  to  law  and 
fact,  with  such  exceptions,  and  under  such  regulations,  as  the  Congress 
shall  make. 

.  The  trial  of  all  crimes,  except  in  cases  of  Impeachment,  shall  be  by 
Jury;  and  such  trial  shall  be  held  in  the  State  where  the  said  crimes 
shall  have  been  committed ;  but  when  not  committed  within  any  State, 
the  trial  shall  be  at  such  place  or  places  as  the  Congress  may  by  law 
have  directed. 


Tn  consequence  of  the  decision  of  the  Supreme  Court  in  ChishoJm  vs. 
Georgia,  2  Dallas,  419,  the  Eleventh  Amendment  was  adopted.  It  rcadn 
as  follows: 

Abt.  XI.  The  Judicial  power  of  the  United  States  shall  not  be  con- 
strued to  extend  to  any  suit  in  law  or  equity  commenced  or  prosecuted 
against  one  of  the  United  States  by  citizens  of  another  State,  or  by 
citizens  or  subjects  of  any  foreign  State. 


THE  ORIGINAL  JUDICIARY  ACT. 

(1  Stat.  73.) 

An  Act  to  Establish  the  Judicial  Courts  of  the  United 

States. 

Section  1.  Be  it  enacted  by  the  Senate  and  House  of  Representa- 
tives of  tlie  United  States  of  America  in  Congress  assembled,  That  the 
supreme  court  of  the  United  States  shall  consist  of  a  chief  justice  and 
five  associate  justices,  any  four  of  whom  shall  be  a  quorum,  and  shall 
hold  annually  at  the  seat  of  government  two  sessions,  the  one 
commencing  the  first  Monday  of  February,  and  the  other  the  first 
Monday  of  August.  Tliat  the  associate  justices  shall  have  precedence 
according  to  the  date  of  their  commissions,  or  when  the  commissions  of 
two  or  more  of  them  bear  date  on  the  same  day,  according  to  their 
respective  ages. 

Sec.  2  And  be  it  further  enacted,  That  the  United  States  shall  be, 
and  they  hereby  are  divided  into  thirteen  districts,  to  be  limited  and 
called  as  follows,  to  wit:  one  to  consist  of  that  part  of  the  State  of 
Massachusetts  which  lies  easterly  of  the  State  of  New  Hampshire,  and 
to  be  called  Maine  District;  one  to  consist  of  the  State  of  New  Hamp- 
shire, and  to  be  called  New  Hampshire  District;  one  to  consist  of  the 
remaining  part  of  the  State  of  Massachusetts,  and  to  be  called  Massa- 
chusetts District;  one  to  consist  of  the  State  of  Connecticut,  and  to  be 
called  Connecticut  District;  one  to  consist  of  the  State  of  New  York, 
and  to  be  called  New  York  District ;  one  to  consist  of  the  State  of  New 
Jersey,  and  to  be  called  New  Jersey  District;  one  to  consist  of  the 
State  of  Pennsylvania,  and  to  be  called  Pennsylvania  District;  one  to 
consist  of  the  State  of  Delaware,  and  to  be  called  Delaware  District; 
one  to  consist  of  the  State  of  Maryland,  and  to  be  called  Maryland  Dis- 
trict; one  to  consist  of  the  State  of  Virginia,  except  that  part  called 
the  District  of  Kentucky,  and  to  be  called  Virginia  District;  one  to 
consist  of  the  remaining  part  of  the  State  of  Virginia,  and  to*  be  called 
Kentucky  District;  one  to  consist  of  the  State  of  South  Carolina,  and 
to  be  called  South  Carolina  District ;  and  one  to  consist  of  the  State  of 
Georgia,  and  to  be  called  Georgia  District. 

Sec.  3.  And  be  it  further  enacted.  That  there  be  a  court  called  a 
District  Court,  in  each  of  the  aforementioned  districts,  to  consist  of 
one  judge,  who  shall  reside  in  the  district  for  which  he  is  appointed, 
and  shall  be  called  a  District  Judge,  and  shall  hold  annually  four  ses- 
sions •  ♦  •  ;  and  that  the  District  Judge  shall  have  power  to  hold 
special  courts  at  his  discretion.    ♦  ♦  ♦ 

(The  specifications  of  the  times  and  places  of  holding  court  are  here 
omitted,) 


4  THE   JUDICIARY   ACT, 

Sec.  4.  And  be  it  further  enacted,  That  the  before  mentioned  dis- 
tricts, except  those  of  Maine  and  Kentucky,  sliall  be  divided  into  three 
circuits,  and  be  called  the  eastern,  the  middle,  and  the  southern  circuit. 
That  the  eastern  circuit  shall  consist  of  the  districts  of  New  Hamp- 
shire, Massachusetts,  Connecticut  and  New  York;  that  tbe  middle  cir- 
cuit sliall  consist  of  the  districts  of  New  Jersey,  Pennsylvania,  Dela- 
ware, Marylalid  and  Virginia;  and  that  the  southern  circuit  shall  con- 
sist of  the  districts  of  South  Carolina  and  Georgia,  and  tliat  there  shall 
be  held  annually  in  each  district  of  said  circuits,  two  courts,  which 
shall  be  called  Circuit  Courts,  and  shall  consist  of  any  two  Justices  of 
the  Supreme  Court,  and  the  district  judge  of  such  districts,  any  two 
of  whom  shall  constitute  a  quorum;  Provided,  That  no  district  judge 
shall  give  a  vote  in  any  case  of  appeal  or  error  from  his  own  decision ; 
but  may  assign  the  reasons  of  such  his  decision. 

Sec.  5.     {Fiwed  the  times  and  places  of  holding  the  Circuit  Courts.) 

Sec.  6.  And  be  it  furtlier  enacted,  That  the  Supreme  Court  may,  by 
any  one  or  more  of  its  justices  being  present,  be  adjourned  ft-om  day 
to  day  until  a  quorum  be  convened;  and  that  a  circuit  court  may  also 
be  adjourned  from  day  to  day  by  any  one  of  its  judges,  or  if  none  are 
present,  by  the  marshal  of  the  district  until  a  quorum  be  convened; 
and  that  a  district  court,  in  case  of  the  inability  of  the  judge  to  attend 
at  the  commencement  of  a  session,  may  by  virtue  of  a  written  order 
from  the  said  judge,  directed  to  the  marshal  of  the  district,  be 
adjourned  by  the  said  marshal  to  such  day,  anteced^it  to  the  next 
stated  session  of  the  said  court,  as  in  the  said  order  shall  be  appointed ; 
and  in  case  of  the  death  of  the  said  judge,  and  his  vacancy  not  being 
supplied,  all  process,  pleadings  and  proceedings  of  what  nature  soever, 
pending  before  the  said  court,  shall  be  continued  of  course  until  the 
next  stated  session  after  the  appointment  and  acceptance  of  the  office 
by  his  successor. 

Sec.  7.  And  be  it  further  enacted.  That  the  Supreme  Court,  and 
the  district  courts  shall  have  power  to  appoint  clerks  for  their  respec- 
tive courts,  and  that  the  clerk  for  each  district  court  shall  be  clerk 
also  of  the  circuit  court  in  such  district,  and  each  of  the  said  clerks 
shall,  before  he  enters  upon  the  execution  of  his  office,  take  the  follow- 
ing oath  or  affirmation,  to  wit:     *'I,  A.  B.,  being  appointed  clerk  of 

do  solemnly  swear,  or  affirm,  that  I  will  truly  and 
faithfully  enter  and  record  all  the  orders,  decrees,  judgments  and  pro- 
ceedings of  the  said  court,  and  that  I  will  faithfully  and  impartially 
discharge  and  perform  all  the  duties  of  my  said  office,  according  to 
the  best  of  my  abilities  and  understanding.  So  help  me  God."  Which 
words,  so  help  me  God,  shall  be  omitted  in  all  cases  where  an  affirma- 
tion is  admitted  instead  of  an  oath.  And  the  said  clerks  sliall  also 
severally  give  bond,  with  sufficient  sureties,  (to  be  approved  of  by  the 
Supreme  and  district  courts  respectively)  to  the  United  States,  in  the 
sum  of  two  thousand  dollars,  faithfully  to  discharge  the  duties  of  his 
office,  and  seasonably  to  record  the  decrees,  judgments  and  determina- 
tions of  the  court  of  which  he  is  clerk. 
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Sec.  8.  And  be  it  further  enacted,  That  the  Justices  of  the  Supreme 
Court,  and  the  district  judges,  before  they  proceed  to  execute  the  duties 
of  their  respective  offices,  shall  take  the  following  oath  or  affirmation, 
to  wit:  **I,  A.  B.,  do  solemnly  swear  or  affirm,  that  I  will  administer 
justice  without  respect  to  persons,  and  do  equal  right  to  the  poor  and  to 
the  rich,  and  that  I  will  faithfully  and  impartially  discharge  and 
perform  all  the  duties  incumbent  on  me  as  ,  according  to 

the  best  of  my  abilities  and  understanding,  agreeably  to  the  constitution 
and  laws  of  the  United  States.    So  help  me  God.' 


f» 


Sec.  9.  And  be  it  further  enacted,  That  the  district  courts  shall  have, 
exclusively  of  the  courts  of  the  several  States,  cognizance  of  all  crimes 
and  offences  that  shall  be  cognizable  under  the  authority  of  the  United 
States,  committed  within  their  respective  districts,  or  upon  the  high 
seas;  where  no  other  punishment  than  whipping,  not  exceeding  thirty 
stripes,  a  fine  not  exceeding  one  hundred  dollars,  or  a  term  of  imprison- 
ment not  exceeding  six  months,  is  to  be  inflicted;  and  shall  also  have 
exclusive  original  cognizance  of  all  civil  cases  of  admiralty  and  mari- 
time jurisdiction,  including  all  seizures  under  laws  of  impost,  naviga- 
tion or  trade  of  the  United  States,  where  the  seizures  are  made,  on 
waters  which  are  navigable  from  the  sea  by  vessels  of  ten  or  more 
tons  burthen,  within  their  respective  districts  as  well  as  upon  the  high 
seas ;  saving  to  suitors,  in  all  cases,  the  right  of  a  common  law  remedy, 
where  the  common  law  is  competent  to  give  it;  and  shall  also  have 
exclusive  original  cognizance  of  all  seizures  on  Jand,  or  other  waters 
than  as  aforesaid,  made,  and  of  all  suits  for  penalties  and  forfeitures 
incurred,  under  the  laws  of  the  United  States.  And  shall  also  have 
cognizance,  concurrent  with  the  courts  of  the  several  States,  or  the 
circuit  courts,  as  the  case  may  be,  of  all  causes  where  an  alien  sues 
for  a  tort  only  in  violation  of  the  law  of  nations  or  a  treaty  of  the 
United  States.  And  shall  also  have  cognizance,  concurrent  as  last  men- 
tioned, of  all  suits  at  common  law  where  the  United  States  sue,  and 
the  matter  in  dispute  amounts,  exclusive  of  costs,  to  the  sum  or  value  of 
one  hundred  dollars.  And  shall  also  have  Jurisdiction  exclusively  of  the 
courts  of  the  several  States,  of  all  suits  against  consuls  or  vice-consuls, 
except  for  offences  above  the  description  aforesaid.  And  the  trial  of 
issues  in  fact,  in  the  district  courts,  in  all  causes  except  civil  causes  of 
admiralty  and  maritime  Jurisdiction,  shall  be  by  Jury. 

Sec.  10.  (Conferred  upon  District  Courts  for  Maine  and  Kentucky 
the  original  jurisdiction  of  Circuit  Courts,) 

Sec.  11.  And  be  it  further  enacted.  That  the  circuit  courts  shall 
have  original  cognizance,  concurrent  with  the  courts  of  the  several 
States,  of  all  suits  of  a  civil  nature  at  common  law  or  In  equity,  where 
the  matter  in  dispute  exceeds,  exclusive  of  costs,  the  sum  or  value  of 
five  hundred  dollars,  and  the  Ignited  States  are  plaintiffs,  or  petitioners; 
or  an  alien  is  a  party,  or  the  suit  is  between  a  citizen  of  the  State 
where  the  suit  is  brought,  and  a  citizen  of  another  State.  And  shall 
have  exclusive  cognizance  of  all  crimes  and  offences  cognizable  under 
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the  authority  of  the  United  States,  except  where  this  act  otherwise 
provides,  or  the  laws  of  the  United  States  shall  otherwise  direct,  and 
concurrent  jurisdiction  with  the  circuit  courts  of  the  crimes  and 
offenses  cognizable  therein.  But  no  person  shall  be  arrested  in  one 
district  for  trial  In  another,  in  any  civil  action  before  a  circuit  or 
district  court  And  no  civil  suit  shall  be  brought  before  either  of  said 
courts  against  an  inhabitant  of  the  United  States,  by  any  original 
process  in  any  other  district  than  tliat  whereof  he  is  an  inhabitant,  or 
in  which  he  shall  be  found  at  the  time  of  serving  the  writ,  nor  shall 
any  district  or  circuit  court  have  cognizance  of  any  suit  to  recover 
the  contents  of  any  promissory  note  or  other  chose  in  action  in  favour 
of  an  assignee,  unless  a  suit  might  have  been  prosecuted  in  such  court 
to  recover  the  said  contents  if  no  assignment  had  been  made,  except  in 
cases  of  foreign  bills  of  exchange.  And  the  circuit  courts  shall  also 
have  appellate  Jurisdiction  from  the*  district  courts  under  the  regulations 
and  restrictions  herein  after  provided. 

Sec.  12.  And  be  it  further  enacted.  That  if  a  suit  be  commenced  in 
any  state  court  against  an  alien,  or  by  a  citizen  of  the  State  in  which 
the  suit  is  brought  against  a  citizen  of  another  State,  and  the  matter  in 
dispute  exceeds  the  aforesaid  sum  or  value  of  five  hundred  dollars, 
exclusive  of  costs,  to  be  made  to  appear  to  the  satisfaction  of  the 
court ;  and  the  defendant  shall,  at  the  time  of  entering  his  appearance 
in  such  state  court,  file  a  petition  for  the  removal  of  the  cause  for  trial 
into  the  next  circuit  court,  to  be  held  in  the  district  where  the  suit  is 
pending,  or  if  in  the  district  of  Maine  to  the  district  court  next  to  be 
holden  therein,  or  if  in  Kentucky  district  to  the  district  court  next  to 
be  holden  therein,  and  offer  good  and  sufficient  surety  for  his  entering 
in  such  court,  on  the  first  day  of  its  session,  copies  of  said  process 
against  him,  and  also  for  his  there  appearing  and  entering  special  bail 
in  the  cause,  if  special  bail  was  originally  requisite  therein,  it  shall 
then  be  the  duty  of  the  state  court  to  accept  the  surety,  and  proceed  no 
further  in  the  cause,  and  any  bail  that  may  have  been  originally  taken 
shall  be  discharged,  and  the  said  copies  being  entered  as  aforesaid,  in 
such  court  of  the  United  States,  the  cause  shall  there  proceed  in  the 
same  manner  as  if  it  had  been  brought  there  by  original  process.  And 
any  attachment  of  the  goods  or  estate  of  the  defendant  by  the  original 
process,  shall  hold  the  goods  or  estate  so  attached,  to  answer  the  final 
Judgment  in  the  same  manner  as  by  the  laws  of  such  State  they  would 
have  been  holden  to  answer  final  Judgment,  had  it  been  rendered  by  the 
court  in  which  the  suit  commenced.  And  if  in  any  action  commenced 
in  a  state  court,  the  title  of  land  be  concerned,  and  the  parties  are  citi- 
zens of  the  same  state,  and  the  matter  in  dispute  exceeds  the  sum  or 
value  of  five  hundred  dollars,  exclusive  of  costs,  the  sum  or  value  being 
made  to  appear  to  the  satisfaction  of  the  court,  either  party,  before 
the  trial,  shall  state  to  the  court  and  make  affidavit  if  they  require  it. 
that  he  claims  and  shall  rely  upon  a  right  or  title  to  the  land,  under  a 
grant  from  a  state  other  than  that  in  which  the  suit  is  pending,  and 
produce  the  original  grant  or  an  exemplification  of  it,  except  where  the 
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loss  of  public  records  shall  put  it  out  of  his  power,  and  shall  move  that 
the  adverse  party  inform  the  court,  whether  he  claims  a  right  or  title 
to  the  land  under  a  grant  from  the  state  in  which  the  suit  is  pending; 
the  said  adverse  (party)  shall  give  such  information,  or  otherwise  not 
be  allowed  to  plead  such  grant,  or  give  it  in  evidence  upon  the  trial, 
and  if  he  informs  that  he  does  claim  under  such  grant,  the  party  claim- 
ing under  the  grant  first  mentioned  may  then,  on  motion,  remove  the 
cause  for  trial  to  the  next  circuit  court  to  be  holdeu  in  such  district, 
or  if  in  the  district  of  Maine,  to  the  court  next  to  be  holden  therein; 
or  if  in  Kentucky  district,  to  the  district  court  next  to  be  holden 
therein;  but  if  he  is  the  defendant, -shall  do  it  under  the  same  regula- 
tions as  in  the  before  mentioned  case  of  the  removal  of  a  cause  into 
such  court  by  an  alien ;  and  neither  party  removing  the  cause,  shall  be 
allowed  to  plead  or  give  evidence  of  any  other  title  than  that  by  him 
stated  as  aforesaid,  as  the  ground  of  his  claim ;  and  the  trial  of  Issues 
in  fact  in  the  circuit  courts  shall,  in  all  suits,  except  those  of  equity, 
and  of  admiralty,  and  maritime  jurisdiction,  be  by  Jury. 

Sec.  13.  And  be  it  further  enacted.  That  the  Supreme  Court  sliall 
have  exclusive  jurisdiction  of  all  controversies  of  a  civil  nature,  where 
a  state  is  a  party,  except  between  a  state  and  its  citizens;  and  except 
also  between  a  state  and  citizens  of  other  states,  or  aliens,  in  which 
latter  case  it  shall  have  original  but  not  exclusive  jurisdiction.  And 
shall  have  exclusively  all  such  jurisdiction  of  suits  or  proceedings 
against  ambassadors,  or. other  public  ministers,  or  their  domestics,  or 
domestic  servants,  as  a  court  of  law  can  have  or  exercise  consistently 
with  the  law  of  nations ;  and  original,  but  not  exclusive  jurisdiction  of 
all  suits  brought  by  ambassadors,  or  other  public  ministers,  or  in  which 
a  consul  or  vice  consul,  shall  be  a  party.  And  the  trial  of  issues  in 
fact  in  the  Supreme  Court,  in  all  actions  at  law  against  citizens  of  the 
United  States,  shall  be  by  jury.  The  Supreme  Court  shall  also  have 
appellate  jurisdiction  from  the  circuit  courts  and  courts  of  the  several 
states,  in  the  cases  herein  after  specially  provided  for;  and  shall  have 
power  to  issue  writs  of  prohibition  to  the  district  courts,  when  proceed- 
ing as  courts  of  admiralty  and  maritime  jurisdiction,  and  writs  of 
mandamus,  in  cases  warranted  by  the  principles  and  usages  of  law,  to 
any  courts  appointed,  or  persons  holding  office,  under  the  authority  of 
the  United  States. 

Sec.  14.  And  be  it  further  enacted.  That  all  the  before  mentioned 
courts  of  the  United  States,  shall  have  power  to  issue  writs  of  scire 
facias,  habeas  corpus,  and  all  other  writs  not  specially  provided  for  by 
statute,  which  may  be  necessary  for  the  exercise  of  their  respective 
jurisdictions*  and  agreeable  to  the  principles  and  usages  of  law.  And 
that  either  of  the  justices  of  the  supreme  court,  as  well  as  judges  of  the 
district  courts,  shall  have  power  to  grant  writs  of  habeas  corpus  for 
the  purpose  of  an  inquiry  into  the  cause  of  commitment.  Provided, 
That  writs  of  habeas  corpus  shall  in  no  case  extend  to  prisoners  in 
gaol,  unless   where  they   are  in   custody,   under   or  by   color  of  the 
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authority  of  the  United  States,  or  are  committed  for  trial  before  some 
court  of  the  same,  or  are  uecessary  to  he  brought  into  court  to  testify. 

Sec.  15.  And  be  it  further  enacted,  That  all  the  said  courts  of  the 
United  States,  shall  have  power  in  the  trial  of  actions  at  law,  on 
motion  and  due  notice  the^f  being  given,  to  require  the  parties  to 
produce  books  or  writings  in  their  possession  or  power,  which  contain 
evidence  pertinent  to  the  issue,  in  cases  and  under  circumstances  where 
they  might  be  compelled  to  produce  the  same  by  tlie  ordinary  rules  of 
proceeding  in  chancery ;  and  if  a  plaintiff  shall  fail  to  comply  with  such 
order,  to  produce  books  or  writings,  it  shall  be  lawful  for  the  courts 
respectively,  on  motion,  to  give  the  like  Judgment  for  the  defendant  an 
in  cases  of  nonsuit;  and  if  a  defendant  shall  fail  to  comply  with  such 
order,  to  produce  books  or  writings,  it  shall  be  lawful  for  the  courts 
respectively  on  motion  as  aforesaid,  to  give  judgment  against  him  or  her 
by  default. 

Sec.  16.  And  be  it  further  enacted,  That  suits  in  equity  shall  not  be 
sustained  in  either  of  the  courts  of  the  United  States,  in  any  case 
where  plain,  adequate  and  complete  remedy  may  be  had  at  law. 

Sec.  17.  And  be  it  further  enacted,  That  all  the  said  courts  of  the 
United  States  shall  have  power  to  grant  new  trials,  in  cases  where 
there  has  been  a  trial  by  Jury  for  reasons  for  which  new  trials  have 
usually  been  granted  in  the  courts  of  law;  and  shall  have  power  to 
impose  and  administer  all  necessary  oaths  or  alHrmations,  and  to  punish 
by  fine  or  imprisonment,  at  the  discretion  of  said  courts,  all  contempts^ 
of  authority  in  any  cause  or  hearing  before  the  same;  and  to  make 
and  establish  all  necessary  rules  for  the  orderly  conducting  business  in 
the  said  courts,  provided  such  rules  are  not  repugnant  to  the  laws  of 
the  United  States. 

Sec  18.  And  be  it  further  enacted.  That  when  in  a  circuit  court. 
Judgment  upon  a  verdict  in  a  civil  action  shall  be'  entered,  execution 
may  on  motion  of  either  party,  at  the  discretion  of  the  court,  and  on 
such  conditions  for  the  security  of  the  adverse  party  as  they  may  Judge 
proper,  be  stayed  forty-two  days  from  the  time  of  entering  Judgment, 
to  give  time  to  file  in  the  clerk's  office  of  said  court,  a  petition  for  a 
new  trial.  And  if  such  petition  be  there  filed  within  said  term  of  fort.v- 
two  days,  with  a  certificate  thereon  from  either  of  the  judges  of  such 
court,  that  he  allows  the  same  to  be  filed,  which  certificate  he  may 
make  or  refuse  at  his  discretion,  execution  shall  of  course  be  further 
stayed  to  the  next  session  of  said  court.  And  if  a  new  trial  be  granted, 
the  former  judgment  shall  be  thereby  rendered  void. 

Sec.  19.  And  be  it  further  enacted.  That  it  shall  be  the  duty  of 
circuit  courts,  in  causes  In  equity  and  of  admiralty  and  maritime  Juris- 
diction, to  cause  the  facts  on  which  they  found  their  sentence  or  decree, 
fully  to  appear  upon  the  record  either  from  the  pleadings  and  decree 
itself,  or  a  state  of  the  case  agreed  by  the  parties,  or  their  counsel,  or 
if  they  disagree  by  a  stating  of  the  case  by  the  court. 
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Sec.  20.  And  be  it  further  enacted,  That  where  in  a  circuit  court,  a 
plaintiff'  in  an  action,  originally  brought  there,  or  a  petitioner  In  equity, 
other  than  the  United  States,  recovers  less  than  the  sum  or  value  of 
five  hundred  dollars,  or  a  libellant,  upon  his  own  appeal,  less  than  the 
sum  or  value  of  three  hundred  dollars,  he  shall  not  be  allowed,  but  at 
the  discretion  of  the  court,  may  be  adjudged  to  pay  costs. 

Sec.  21.  And  be  it  further  enacted,  That  from  final  decrees  in  a 
district  court  in  causes  of  admiralty  and  maritime  jurisdiction,  where 
the  matter  in  dispute  exceeds  the  sum  or  value  of  three  hundred  dollars, 
exclusive  of  costs,  an  appeal  shall  be  allowed  to  the  next  circuit  court, 
to  be  held  in  such  district.  Provided  nevertheless,  That  all  such 
appeals  from  final  decrees  as  ^foresaid,  from  the  district  court  of 
Maine,  shall  be  made  to  the  circuit  court,  next  to  be  holden  after  each 
appeal  in  the  district  of  Massachusetts. 

Sec.  22.  And  be  it  further  enacted.  That  final  decrees  and  Judgments 
in  civil  actions  in  a  district  court,  where  the  matter  in  dispute  exceeds 
the  sum  or  value  of  fifty  dollars,  exclusive  of  costs,  may  be  re-examined, 
and  reversed  or  affirmed  in  a  circuit  court,  holden  in  the  same  district, 
upon  a  writ  of  error,  whereto  shall  be  annexed  and  returned  therewith 
at  the  day  and  place  therein  mentioned,  an  authenticated  transcript  of 
the  record,  an  assignment  of  errors,  and  prayer  for  reversal,  with  a 
citation  to  the  adverse  party,  signed  by  the  Judge  of  such  district  court, 
or  a  Justice  of  the  Supreme  Court,  the  adverse  party  having  at  least 
twenty"  days*  notice.  And  upon  a  like  process,  may  final  Judgments  and 
decrees  in  civil  actions,  and  suits  in  equity  in  a  circuit  court,  brought 
there  by  original  process,  or  removed  there  from  courts  of  the  several 
States,  or  removed  there  by  appeal  from  a  district  court  where  the 
matter  in  dispute  exceeds  the  sum  or  value  of  two  thousand  dollars, 
exclusive  of  costs,  be  re-examined  and  reversed  or  afiirmed  in  the 
Supreme  Court,  the  citation  being  in  such  case  signed  by  a  judge  of  such 
circuit  court,  or  Justice  of  the  Supreme  Court,  and  the  adverse  party 
having  at  least  thirty  days*  notice.  But  there  shall  be  no  reversal  in 
either  court  on  such  writ  of  error  for  error  in  ruling  any  plea  in  abate- 
ment, other  than  a  plea  to  the  jurisdiction  of  the  court,  or  such  plea 
to  a  petition  or  bill  in  equity,  as  Is  in  the  nature  of  a  demurrer,  or 
for  any  error  in  fact.  And  writs  of  error  shall  not  be  brought  but 
within  five  years  after  rendering  or  passing  the  Judgment  or  decree 
complained  of,  or  in  case  the  person  entitled  to  such  writ  of  error  be 
an  infant,  feme  covert,  non  compos  mentis,  or  imprisoned,  then  within 
five  years  as  aforesaid,  exclusive  of  the  time  of  such  disability.  And 
every  Justice  or  judge  signing  a  citation  on  any  writ  of  error  as  afore- 
said, shall  take  good  and  sufficient  security,  that  the  plaintiff  in  error 
shall  prosecute  his  writ  to  effect,  and  answer  all  damages  and  costs  if 
he  fail  to  make  his  plea  good. 

Sec.  23.  And  be  it  further  enacted.  That  a  writ  of  error  as  afore- 
said shall  be  a  supersedeas  and  stay  execution  in  cases  only  where  the 
writ  of  error  Is  served,  by  a  copy  thereof  being  lodged  for  the  adverse 
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party  in  the  clerk's  office  where  the  record  remains,  within  ten  days, 
Sundays  exclusive,  after  rendering  the  Judgment  or  passing  the  decree 
complained  of.  Until  the  expiration  of  which  term  of  ten  days,  execu- 
tions shall  not  Issue  In  any  case  where  a  writ  of  error  may  be  a  super- 
sedeas; and  whereupon  such  writ  of  error  the  Supreme  or  a  circuit 
court  shall  affirm  a  Judgment  or  decree,  they  shall  adjudge  or  decree 
to  the  respondent  In  error  Just  damages  for  his  delay,  and  single  or 
double  costs  at  their  discretion. 

Sec.  24.  And  be  It  further  enacted,  That  when  a  Judgment  or  decree 
shall  be  reversed  in  a  circuit  court,  such  court  shall  proceed  to  render 
such  Judgment  or  imss  such  decree  as  the  district  court  shall  have  ren- 
dered or  passed ;  and  the  Supreme  Court  shall  do  the  same  on  reversals 
therein,  except  where  the  reversal  is  in  favour  of  the  plaintiff,  or  peti- 
tioner In  the  original  suit,  and  the  damages  to  be  assessed,  or  matter 
to  be  decreed,  are  uncertain.  In  which  case  they  shall  remapd  the  cause 
for  a  final  decision.  And  the  Supreme  Court  shall  not  issue  execution 
in  causes  that  are  removed  before  them  by  writs  of  error,  but  shall  send 
a  special  mandate  to  the  circuit  court  to  award  execution  thereupon. 

Sec.  25.  And  be  it  further  enacted.  That  a  final  Judgment  or  decree 
in  any  suit,  in  the  highest  court  of  law  or  equity  of  a  State  in  which 
a  decision  in  the  suit  could  be  had,  where  is  drawn  in  question  the 
validity  of  a  treaty  or  statute  of,  or  an  authority  exercised  under  the 
United  States,  and  the  decision  Is  against  their  validity;  or  where  is 
drawn  in  question  the  validity  of  a  statute  of,  or  an  authority  exer- 
cised under  any  State,  on  the  ground  of  their  being  repugnant  to  the 
constitution,  treaties  or  laws  of  the  United  States,  and  the  decision  is 
In  favor  of  such  their  validity,  or  where  is  drawn  in  question  the  con- 
struction of  any  clause  of  the  constitution,  or  of  a  treaty,  or  statute  of, 
or  commission  held  under  the  United  States,  and  the  decision  is  against 
the  title,  right,  privilege  or  exemption  specially  set  up  or  claimed  by 
either  party,  under  such  clause  of  the  said  Constitution,  treaty,  statute 
or  commission,  may  be  re-examined  and  reversed  or  affirmed  in  the 
Supreme  Court  of  the  United  States  upon  a  writ  of  error,  the  citation 
being  signed  by  the  chief  Justice,  or  Judge  or  chancellor  of  the  court 
rendering  or  passing  the  Judgment  or  decree  complained  of,  or  by  a 
Justice  of  the  Supreme  Court  of  the  United  States,  in  the  same  manner 
and  under  the  same  regulations,  and  the  writ  shall  have  the  same 
effect,  as  If  the  Judgment  or  decree  complained  of  had  been  rendered 
or  passed  in  a  circuit  court,  and  the  proceedings  upon  the  reversal  shall 
also  be  the  same,  except  that  the  Supreme  Court,  instead  of  remanding 
the  cause  for  a  final  decision  as  before  provided,  may  at  their  discre- 
tion, if  the  cause  shall  have  been  once  remanded  before,  proceed  to  a 
final  decision  of  the  same,  and  award  execution.  But  no  other  error 
shall  be  assigned  or  regarded  as  a  ground  of  reversal  in  any  such  case 
as  aforesaid,  than  such  as  appears  on  the  face  of  the  record,  and  imme- 
diately respects  the  before  mentioned  questions  of  validity  or  construc- 
tion of  the  said  constitution,  treaties,  statutes,  commissions,  or  authori- 
ties in  dispute. 
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Sec.  26.  And  be  It  further  enacted.  That  in  all  causes  brought  before 
either  of  the  courts  of  the  United  States  to  recover  the  forfeiture 
annexed  to  any  articles  of  agreement,  covenant,  bond,  or  other  spe* 
clalty,  where  the  forfeiture,  breach  or  non-performance  shall  appear, 
by  the  default  or  confession  of  the  defendant,  or  upon  demurrer,  the 
court  before  whom  the  action  is,  shall  render  Judgment  therein  for  the 
plaintiff  to  recover  so  much  as  is  due  according  to  equity.  And  when 
the  sum  for  which  judgment  should  be  rendered  is  uncertain,  the  same 
shall,  if  either  of  the  parties  request  it,  be  assessed  by  a  jury. 

Sec.  27.  And  be  it  further  enacted,  That  a  marshal  shall  be  appointed 
in  and  for  each  district  for  the  term  of  four  years,  but  shall  be  remov- 
able from  office  at  pleasure,  whose  duty  it  shall  be  to  attend  the  district 
and  circuit  courts  when  sitting  therein,  and  also  the  Supreme  Court 
in  the  district  in  which  that  court  shall  sit  And  to  execute  throughout 
the  district,  all  lawful  precepts  directed  to  him,  and  issued  under  the 
authority  of  the  United  States,  and  he  shall  have  power  to  command 
all  necessary  assistance  in  the  execution  of  his  duty,  and  to  appoint  as 
there  shall  be  occasion,  one  or  nx)re  deputies,  who  shall  be  removable 
from  office  by  the  judge  of  the  district  court,  or  the  circuit  court  sitting 
within  the  district,  at  the  pleasure  of  either;  and  before  he  enters  on 
the  duties  of  his  office,  he  shall  become  bound  for  the  faithful  perform- 
ance of  the  same,  by  himself  and  by  his  deputies  before  the  judge  of 
the  district  court  to  the  United  States,  jointly  and  severally,  with  two 
good  and  sufficient  sureties,  inhabitants  and  freeholders  of  such  dis- 
trict, to  be  approved  by  the  district  judge,  in  the  sum  of  twenty  thou- 
sand dollars,  and  shall  take  before  said  judge,  as  shall  also  his  depu- 
ties, before  they  enter  on  the  duties  of  their  appointment,  the  following 
oath  of  office :  "I,  A.  B.,  do  solemnly  swear  or  affirm,  that  I  will  faith- 
fully execute  all  lawful  precepts  directed  to  the  marshal  of  the  district 
of  under  the  authority  of  the  United  States,  and  true 

returns  make,  and  in  all  things  well  and  truly,  and  without  malice  or 
partiality,  perform  the  duties  of  the  office  of  marshal  (or  marshal's 
deputy,  as  the  case  may  be)  of  the  district  of  ,  dnrin;;  my 

continuance  in  said  office,  and  take  only  my  lawful  fees.  So  help  me 
God." 

Sec.  28.  And  be  it  further  enacted,  That  in  all  causes  wherein  the 
marshal  or  his  deputy  shall  be  a  party,  the  writs  and  precepts  therein 
shall  be  directed  to  such  disinterested  person  as  the  court,  or  any 
justice  or  judge  thereof  may  appoint,  and  the  person  so  appointed,  is 
hereby  authorized  to  execute  and  return  the  same.  And  in  case  of  the 
death  of  any  marshal,  his  deputy  or  deputies  shall  continue  in  office,  un- 
less otherwise  specially  removed;  and  shall  execute  the  same  in  the  name 
of  the  deceased,  until  another  marshal  shall  be  appointed  and  sworn. 
And  the  defaults  or  misfeasances  in  office  of  such  deputy  or  deputies 
in  the  mean  time,  as  well  as  before,  shall  be  adjudged  a  breach  of  the 
condition  of  the  bond  given,  as  before  directed,  by  the  marslial  who 
appointed  them;  and  the  executor  or  administrator  of  the  deceased 
marshal  shall  have  like  remedy  for  the  defaults  and  misfeasances  Id 
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office  of  such  deputy  or  deputies  during  such  interval,  as  they  would 
be  entitled  to  if  the  marshal  had  continued  in  life  and  in  the  exercise 
of  his  said  office,  until  his  successor  was  appointed,  and  sworn  or 
affirmed.  And  every  marshal  or  his  deputy  when  removed  from  office, 
or  when  the  term  for  which  the  marshal  is  appointed  shall  expire,  shall 
have  power  notwithstanding  to  execute  all  ^uch  precepts  as  may  be  in 
their  hands  respectively  at  the  time  of  such  removal  or  expiration  of 
office;  and  the  marshal  shall  be  held  answerable  for  the  delivery  to  his 
successor  of  all  prisoners  that  may  be  in  bis  custody  at  the  time  of 
his  removal,  or  when  the  term  for  which  he  is  appointed  shall  expire, 
and  for  that  purpose  may  retain  such  prisoners  in  his  custody  until  his 
successor  shall  be  appointed  and  qualified  as  the  law  directs. 

Sec.  20.  And  be  it  further  enacted,  That  in  cases  punishable  with 
death,  the  trial  shall  be  had  in  the  county  where  the  offence  was  com- 
mitted, or  where  that  cannot  be  done  without  great  inconvenience, 
twelve  petit  Jurors  at  least  shall  be  summoned  from  thence.  And 
Jurors  in  all  cases  to  serve  in  the  courts  of  the  United  States  shall  be 
designated  by  lot  or  otherwise  in  each  State  respectively  according  to 
the  mode  of  forming  Juries  therein  now  practiced,  so  tSLT  as  the  laws 
of  the  same  shall  render  such  designation  practicable  by  the  courts  or 
marshals  of  the  United  States;  and  the  Jurors  shall  have  the  same 
qualifications  as  are  requisite  for  Jurors  by  the  laws  of  the  State  of 
which  they  are  citizens,  to  serve  in  the  highest  courts  of  law  of  such 
State,  and  shall  be  returned  as  there  shall  be  occasion  for  them,  from 
such  parts  of  the  district  from  time  to  time  as  the  court  shall  direct, 
so  as  shall  be  most  favorable  to  an  impartial  trial,  and  so  as  not  to 
incur  an  unnecessary  expense,  or  unduly  to  burthen  the  citizens  of  any 
part  of  the  district  with  such  services.  And  writs  of  venire  facias  when 
directed  by  the  court  shall  issue  from  the  clerk^s  office,  and  shall  be 
served  and  returned  by  the  marshal  in  his  proper  person,  or  by  his 
deputy,  or  in  case  the  marshal  or  his  deputy  is  not  an  indifferent 
person,  or  is  interested  in  the  event  of  the  cause,  by  such  fit  person 
as  the  court  shall  specially  appoint  for  that  purpose,  to  whom  they 
shall  administer  an  oath  or  affirmation  that  he  will  truly  and  impar- 
tially serve  and  return  such  writ.  And  when  from  challenges  or  other- 
wise there  shall  not  be  a  Jurj-  to  determine  any  civil  or  criminal  cause, 
the  marshal  or  his  deputy  shall,  by  order  of  the  court  where  such  defect 
of  Jurors  shall  happen,  return  Jurymen  de  talibus  circumstantlbus  suffi- 
cient to  complete  the  pannel;  and  when  the  marshal  or  his  deputy  are 
dis(iualified  as  aforesaid,  Jurors  may  be  returned  by  such  disinterested 
person  as  the  court  shall  apiK>ii]t. 

Sec.  30.  And  be  it  further  enacted,  Tiiat  the  mode  of  proof  by  oral 
testimony  and  examination  of  witnesses  in  open  court  shall  be  the  same 
in  all  the  courts  of  the  United  States,  as  well  in  the  trial  of  causes  in 
equity  and  of  admiralty  and  maritime  Jurisdiction,  as  of  actions  at 
common  law.  And  when  the  testimony  of  any  person  shall  be  neces- 
sary in  any  civil  cause  depending  in  any  district  in  any  court  of  the 
United  States,  who  shall  live  at  a  greater  distance  from  the  place  of 
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trial  than  one  hundred  .miles,  or  is  bound  on  a  voyage  to  sea,  or  is 
about  to  go  out  of  the  United  States,  or  out  of  such  district,  and  to  a 
greater  distance  from  the  place  of  trial  than  as  aforesaid,  before  the 
time  of  trial,  or  is  ancient  or  very  Infirm,  the  deposition  of  such  person 
may  be  taken  de  bene  esse  before  any  justice  or  judge  of  any  of  the 
courts  of  the  United  States,  or  before  any  chancellor,  justice  or  judge 
of  a  supreme  or  superior  court,  mayor  or  chief  magistrate  of  a  city, 
or  judge  of  a  county  court  or  court  of  common  pleas  of  any  of  the 
United  States,  not  being  of  counsel  or  attorney  to  either  of  the  parties, 
or  interested  in  the  event  of  the  cause,  provided  that  a  notification 
from  the  magistrate  before  whom  the  deposition  is  to  be  taken  to  the 
advei*8e  party,  to  be  present  at  the  taking  of  the  same,  and  to  put 
interroggatories,  if  he  think  fit,  be  first  made  out  and  served  on  the 
adverse  party  or  his  attorney  as  either  may  be  nearest,  if  either  is 
within  one  hundred  miles  of  the  place  of  such  caption,  allowing  time 
for  their  attendance  after  notified,  not  less  than  at  the  rate  of  one 
day,  Sundays  exclusive,  for  every  twenty  miles  travel.    And  in  causes 
of  admiralty  and  maritime  jurisdiction,  or  other  cases  of  seizure  when 
a  libel  shall  be  filed.  In  which  an  adverse  party  is  not  named,  and  depo- 
sitions of  persons  circumstanced  as  aforesaid  shall  be  taken  before  a 
claim  be  put  in,  the  like  notification  as  aforesaid  shall  be  given  to  the 
person  having  the  agency  or  possession  of  the  property  libelled  at  the 
time  of  the  capture  or  seizure  of  the  same,  if  known  to  the  libellant. 
And  every  person  deposing  as  aforesaid  shall  be  carefully  examined 
and  cautioned,  and  sworn  or  affirmed  to  testify  the  whole  truth,  and 
shall  subscribe  the  testimony  by  him  or  her  given  after  the  same  shall 
be  reduced  to  writing,  which  shall  be  done  only  by  the  magistrate  tak- 
ing the  deposition,  or  by  the  deponent  in  his  presence.    And  the  depo- 
sitions so  taken  shall  be  retained  by  such  magistrate  until  he  deliver 
the  same  with  his  own  hand  into  the  court  for  which  they  are  taken, 
or  shall,  together  with  a  certificate  of  the  reasons  as  aforesaid  of  their 
being  taken,  and  of  the  notice  If  any  given  to  the  adverse  party,  be  by 
him  the  said  magistrate  sealed  up  and  directed  to  such  court,  and 
remain  under  his  seal  until  opened  in  court.    And  any  person  may  be 
compelled  to  appear  and  depose  as  aforesaid  in  the  same  manner  as  to 
appear  and  testifjr  in  court.    And  in  the  trial  of  any  cause  of  admiralty 
or  maritime  jurisdiction  in  a  district  court,  the  decree  in  which  may 
be  appealed  from,  if  either  party  shall  suggest  to  and  satisfy  the  court 
that  probably  it  will  not  be  in  his  power  to  produce  the  witnesses 
there  testifying  before  the  circuit  court  should  an  appeal  be  had,  and 
shall  move  that  their  testimony  be  taken  down  in  writing,  it  shall  be  so 
done  by  the  clerk  of  the  court.    And  If  an  appeal  be  had,  such  testi- 
mony may  be  used  on  the  trial  of  the  same.  If  It  shall  appear  to  the 
satisfaction  of  the  court  which  shall  try  the  appeal,  that  the  witnesses 
are  then  dead  or  gone  out  of  the  United  States,  or  to  a  greater  distance 
than  as  aforesaid  from  the  place  where  the  court  is  sitting,  or  that  by 
reason   of  age,  sickness,   bodily  infirmity   or  Imprisonment,   they   are 
unable  to  travel  and  appear  at  court,  but  not  otherwise.     And  unless 
the  same  shall  be  made  to  appear  on  the  trial  of  any  cause,  with  respect 
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to  witnesses  whose  depositions  may  have  been  taken  therein,  such  depo- 
sitions  shall  not  be  admitted  or  used  in  the  cause.  Provided,  That 
nothing  herein  shall  be  construed  to  prevent  any  court  of  the  United 
States  from  granting  a  dedimus  potestateni  to  take  depositions  accord- 
ing to  common  usage,  when  It  may  be  necessary  to  prevent  a  failure 
or  delay  of  justice,  which  power  they  shall  severally  possess,  nor  to 
extend  to  depositions  taken  in  perpetuam  rei  memoriam,  wliich  if  they 
relate  to  matters  that  may  be  cognizable  in  any  court  of  the  United 
States,  a  circuit  court  on  application  thereto  made  as  a  court  of  equity, 
may,  according,  to  the  usages  in  chancery  direct  to  be  taken. 

Sec.  31.  And  be  It  further  enacted,  That  where  any  suit  shall  be 
depending  in  any  court  of  the  United  States,  and  either  of  the  parties 
shall  die  before  final  Judgment,  the  executor  or  administrator  of  such 
deceased  party  who  was  plaintiff,  petitioner,  or  defendant,  in  case 
the  cause  of  action  doth  by  law  survive,  shall  have  full  power  to 
prosecute  or  defend  any  such  suit  or  action  until  final  judgment;  and 
the  defendant  or  defendants  are  hereby  obliged  to  answer  thereto 
accordingly ;  and  the  court  before  whom  such  cause  may  be  depending, 
is  hereby  empowered  and  directed  to  hear  and  determine  the  same, 
and  to  render  judgment  for  or  against  the  executor  or  administrator, 
as  the  case  may  require.  And  if  such  executor  or  administrator  having 
been  duly  served  with  a  scire  facias  from  the  ofilce  of  the  clerk  of  the 
court  where  such  suit  is  depending,  twenty  days  beforehand,  shall 
neglect  or  refuse  to  become  a  party  to  the  suit,  the  court  may  render 
judgment  against  the  estate  of  the  deceased  party,  in  the  same  manner 
as  if  the  executor  or  administrator  had  voluntarily  made  himself  a 
party  to  the  suit.  And  the  executor  or  administrator  who  shall  become 
a  party  as  aforesaid,  shall,  upon  motion  to  the  court  where  the  suit  is 
depending,  be  entitled  to  a  continuance  of  the  same  until  the  next  term 
of  the  said  court.  And  if  there  be  two  or  more  plaintiflfs  or  defendants, 
and  one  or  more  of  them,  shall  die,  if  the  cause  of  action  shall  survive 
to  the  surviving  plaintiff  or  plaintiffs,  or  against  the  surviving  defend- 
ant or  defendants,  the  writ  or  action  shall  not  be  thereby  abated;  but 
such  death  being  suggested  upon  the  record,  the  action  shall  proceed  at 
the  suit  of  the  surviving  plaintiff  or  plaintiffs  against  the  surviving 
defendant  or  defendants. 

Sec.  32.  And  be  It  further  enacted.  That  no  summons,  writ,  declara- 
tion, return,  process,  judgment,  or  other  proceedings  in  civil  causes  in 
any  of  the  courts  of  the  United  States,  shall  be  abated,  arrested, 
quashed  or  reversed,  for  any  defect  or  want  of  form,  but  the  said  courts 
respectively  shall  proceed  and  give  judgment  according  as  the  right  of 
the  cause  and  matter  in  law  shall  appear  unto  them,  without  regard- 
ing any  imperfections,  defects,  or  want  of  form  in  such  writ,  declara- 
tion, or  other  pleading,  return,  process,  judgment,  or  course  of  proceed- 
ing whatsoever,  except  those  only  in  cases  of  demurrer,  which  the  party 
demurring  shall  specially  set  down  and  express  together  with  hLs  de- 
murrer as  the  cause  thereof.  And  the  said  courts  respectively  shall 
and  may,  by  virtue  of  this  act,  from  time  to  time,  amend  all  and  every 
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such  Imperfections,  defects  and  wants  of  form,  other  than  those  only 
which  the  party  demurring  shall  express  as  aforesaid,  and  may  at  any 
time  permit  either  of  the  parties  to  amend  any  defect  in  the  process 
,  or  pleadings,  upon  such  conditions  as  the  said  courts  respectively  sliall 
in  their  discretion,  and  by  their  rules  prescribe. 

Sec.  33.  And  be  it  further  enacted,  Tliat  for  any  crime  or  offense 
against  the  United  States,  the  offender  may,  by  any  Justice  or  judge 
of  the  United  States,  or  by  any  justice  of  the  peace,  or  other  magis- 
trate of  any  of  the  United  States  where  he  may  be  found  agreeably  to 
the  usual  mode  of  process  against  offenders  in  such  state,  and  at  the 
expense  of  the  United  States,  be  arrested,  and  imprisoned  or  bailed, 
as  the  case  may  be,  for  trial  before  such  court  of  the  United  States  as 
by  this  act  has  cognizance  of  the  offence.  And  copies  of  the  process 
sliall  be  returned  as  speedily  as  may  be  into  the  clerk*8  office  of  such 
court,  together  with  the  recognizances  of  the  witnesses  for  their 
appearance  to  testify  in  the  case;  which  recognizances  the  magistrate 
before  whom  the  examination  shall  be,  may  require  on  pain  of  impris- 
onment. And  if  such  commitment  of  the  offender,  or  the  witnesses 
shall  be  in  a  district  other  than  that  in  which  the  offence  is  to  be 
tried,  it  shall  be  the  duty  of  the  judge  of  that  district  where  the  delin- 
quent is  imprisoned,  seasonably  to  issue,  and  of  the  marshal  of  the 
same  district  to  execute,  a  warrant  for  the  removal  of  the  offender, 
and  the  witnesses,  or  either  of  them,  as  the  case  may  be,  to  the  district 
in  which  the  trial  is  to  be  iiad.  And  upon  all  arrests  in  criminal  cases, 
bail  siiall  be  admitted,  except  where  the  punishment  may  be  death,  in 
which  cases  it  shall  not  be  admitted  but  by  the  Supreme  or  a  circuit 
court,  or  by  a  justice  of  the  supreme  court,  or  a  judge  of  a  district 
court,  who  shall  exercise  their  discretion  therein,  regarding  the  nature 
and  circumstances  of  the  offence,  and  of  the  evidence,  and  the  usages 
of  law.  And  if  a  person  committed  by  a  justice  of  the  Supreme  or  a 
judge  of  a  district  court  for  an  offence  not  punishable  with  death,  shall 
afterwards  procure  bail,  and  there  be  no  judge  of  the  United  States  in 
the  district  to  take  the  same,  it  may  be  taken  by  any  judge  of  the 
supreme  or  superior  court  of  law  of  such  state. 

Sec.  34.  And  be  it  further  enacted,  Tliat  tbe  laws  of  the  several 
states,  except  where  the  constitution,  treaties  or  statutes  of  the  United 
States  shall  otherwise  require  or  provide,  shall  be  regarded  as  rules  of 
decision  in  trials  at  common  law  in  the  courts  of  the  United  States  in 
cases  where  they  apply. 

Sec.  35.  And  be  it  further  enacted,  That  in  all  the  courts  of  the 
United  States,  the  parties  may  plead  and  manage  their  own  causes 
personally  or  by  the  assistance  of  such  counsel  or  attorneys  at  law  as 
by  the  rules  of  the  said  courts  respectively  shall  be  permitted  to  man- 
age and  conduct  causes  therein.  And  there  sball  be  appointed  in  each 
district  a  meet  person  learned  in  the  law  to  act  as  attorney  for  the 
United  States  in  such  district,  who  shall  be  sworn  or  affirmed  to  the 
faithful  execution  of  his  office,  whose  duty  it  shall  be  to  prosecute  in 
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such  district  all  delinquents  for  crimes  and  offences,  cognizable  under 
the  authority  of  the  United  States,  and  all  civil  actions  in  which  the 
United  States  shall  be  concerned,  except  before  the  supreme  court  in 
the  district  in  which  that  court  shall  be  holden.  And  he  shall  receive  « 
as  a  compensation  for  his  services  such  (ees  as  sliall  be  taxed  therefor 
in  the  respective  courts  before  which  the  suits  or  prosecutions  shall  be. 
And  there  shall  also  be  appointed  a  meet  person,  learned  in  the  law, 
to  act  as  attorney-general  for  the  United  States,  who  shall  be  sworn 
or  affirmed  to  a  faithful  execution  of  his  office;  whose  duty  it  shall  be 
to  prosecute  and  conduct  all  suits  in  the  Supreme  Court  in  which  the 
United  States  shall  be  concerned,  and  to  give  his  advice  and  opinion 
upon  questions  of  law  when  required  by  the  President  of  the  United 
States,  or  when  requested  by  the  heads  of  any  of  the  departments, 
touching  any  matters  that  may  concern  their  departments,  and  shall 
receive  such  compensation  for  his  services  as  slmll  by  law  be  provided 
Approved,  S^tember  24,  1789. 


THE  J  U  DICIAL  CODE. 
(As  Amended  to  March  4,  1915.) 

(Act  of  Mar.  3.  19ll;  36  Stat,  1087.) 
AN  ACT  To  codify,  revise,  and  amend  the  laws  relating  to  the  judiciary. 

TITLE. 
The  Judiciary. 


Chapter  Oxe. 


DISTRICT  COURTS— ORGANIZATION. 


Sec. 

1.  District    courts    established; 

appointment  and  residence 
of  Judges. 

2.  Salaries  of  district  judges. 

3.  Clerks. 

4.  Deputy  clerks. 

5.  Criers  and  bailiffs. 

6.  Records;  where  kept 

7.  Effect  of  altering  terms. 

8.  Trials    not    discontinued    by 

new  term. 

9.  Court  always  open  as  courts 

of  admiralty  and  equity. 

10.  Monthly     adjournments     for 

trial  of  criminal  causes. 

11.  Special  terms. 

12.  Adjournment  in  case  of  non-: 

attendance  of  judge. 

13.  Designation  of  another  judge 

in    case    of    disability    of 
judge. 

14.  Designation  of  another  judge 

in  case  of  an  accumulation 
of  business. 


Sec. 

If).  When  designation  to  be  made 
by  Chief  Justice. 

la  New  appointment  and  revoca- 
tion. 

17.  Designation  of  district  judge 

in  aid  of  another  judge. 

18.  When  circuit  judge  may  be 

designated  to  hold  district 
court. 

19.  Duty  of  district  and  circuit 

judge  in  such  cases. 

20.  When  district  judge  is  inter- 

ested or  related  to  parties. 

21.  When    affidavit    of    personal 

bias  or  prejudice  of  judge 
is  filed. 

22.  Continuance   in   case  of  va- 

cancy in  office. 

23.  Districts   having   more  than 

one  judge ;  division  of  busi- 
ness. 


Sec.  1.  In  each  of  the  districts  described  in  chapter  five,  there  shall 
be  a  court  caUed  a  district  court,  for  which  there  shall  be  appointed  one 
judge,  to  be  called  a  district  judge;  except  {here  follows  various  provi- 
sions irith  reference  to  particular  districts;  some  of  these  are  in- 
tended to  he  permanent,  some  merely  temporary) .  Every  district  judge 
shall  reside  in  the  district  or  one  of  the  districts  for  which  he  is 
appointed,  and  for  offending  against  this  provision  shall  be  deemed 
guilty  of  a  high  misdemeanor. 

Sec.  2.  Each  of  the  district  judges  shall  receive  a  salary  of  six 
thousand  dollars  a  year,  to  be  paid  in  monthly  installments. 
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Sec.  3.  A  clerk  shall  be  appointed  for  each  district  court  by  the  judge 
thereof,  except  in  cases  otherwise  provided  for  by  law. 

Sec.  4.  Except  as  otherwise  specially  provided  by  law,  the  clerk  of 
the  district  court  for  each  district  may,  with  the  approval  of  the  dis- 
trict Judge  thereof,  appoint  such  number  of  deputy  clerks  as  may  be 
deemed  necessary  by  such  judge,  who  may  be  designated  to  reside  and 
maintain  offices  at  such  places  of  holding  court  as  the  judge  may  deter- 
mine. Such  deputies  may  be  removed  at  the  pleasure  of  the  clerk 
appointing  them,  with  the  concurrence  of  the  district  judge.  In  case  of 
the  death  of  the  clerk,  his  deputy  or  deputies  shall,  unless  removed, 
continue  in  office  and  perform  the  duties  of  the  clerk,  in  his  name,  until 
a  clerk  is  appointed  and  qualified;  and  for  the  default  or  misfeasance 
in  office  of  any  such  deputy,  whether  in  the  lifetime  of  the  clerk  or 
after  his  death,  the  clerk  and  his  estate  and  the  sureties  on  his  official 
bond  shall  be  liable;  and  his  executor  or  administrator  shall  have  such 
remedy  for  any  such  default  or  misfeasance  committed  after  his  death 
as  the  clerk  would  be  entitled  to  if  the  same  had  occurred  in  his  life- 
time. 

Sec.  5.  The  district  court  for  each  district  may  appoint  a  crier  for 
the  court;  and  the  marshal  may  appoint  such  number  of  persons,  not 
exceeding  five,  as  the  judge  may  determine,  to  wait  upon  the  grand 
and  other  juries,  and  for  other  necessary  purposes. 

Sec.  6.  The  records  of  a  district  court  shall  be  kept  at  the  place 
where  the  court  is  held.  When  it  is  held  at  more  than  one  place  in  any 
district  and  the  place  of  keeping  the  records  is  not  specially  provided 
by  law,  they  shall  be  kept  at  either  of  the  places  of  holding  the  court 
which  may  be  designated  by  the  district  judge. 

Sec.  7.  No  action,  suit,  proceeding,  or  process  in  any  district  court 
shall  abate  or  be  rendered  invalid  by  reason  of  any  act  changing  tiie 
time  of  holding  such  court,  but  the  same  shall  be  deemed  to  be  return- 
able to,  pending,  and  triable  in  the  terms  established  next  after  the 
return  day  thereof. 

Sec.  8.  When  the  trial  or  hearing  of  any  cause,  civil  or  criminal,  in 
a  district  court  has  been  commenced  and  is  in  progress  before  a  jury  or 
the  court,  it  shall  not  be  stayed  or  discontinued  by  the  arrival  of  the 
time  fixed  by  law  for  another  session  of  said  court;  but  the  court  may 
proceed  therein  and  bring  it  to  a  conclusion  in  the  same  manner  and 
with  the  same  effect  as  if  another  st&ted  term  of  the  court  had  not 
intervened. 

Sec.  9.  The  district  courts,  ns  cotirts  of  admiralty  and  as  courts  of 
equity,  shall  be  deemed  always  open  for  the  purpose  of  filing  any  plead- 
ing, of  issuing  and  returning  mesne  and  final  process,  and  of  making 
and  directing  all  Interlocutory  motions,  orders,  rules,  and  other  proceed- 
ings preiiaratory  to  the  hearing,  upon  their  merits,  of  all  causes  pend- 
ing therein.     Any  district  judge  may,  upon  reasonable  notice  to  the 
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parties,  make,  direct,  and  award,  at  chambers  or  in  tbe  clerk's  office, 
and  In  vacation  as  well  as  in  term,  all  snch  process,  commissions, 
orders,  rules,  and  other  proceedings  whenever  the  same  are  not  grant- 
able  of  conrse,  according  to  the  rules  and  practice  of  the  court. 

Sec.  10.  District  courts  shall  hold  monthly  adjournments  of  their 
regular  terms,  for  the  trial  of  criminal  causes,  when  their  business 
requires  it  to  be  done,  in  order  to  jprevent  undue  expenses  and  delays 
in  such  cases. 

Sec.  11.  A  special  term  of  any  district  court  may  be  held  at  the 
same  place  where  any  regular  term  \s  held,  or  at  such  other  place  in 
the  district  as  the  nature  of  the  business  may  require,  and  at  such  time 
and  upon  such  notice  as  may  be  ordered  by  the  district  Judge.  Any 
business  may  be  transacted  at  such  special  term  which  might  be  trans- 
acted at  a  regular  term. 

Sec.  12.  If  the  Judge  of  any  district  court  is  unable  to  attend  at  the 
commencement  of  any  regular,  adjourned,  or  special  term,  or  any  time 
during  such  term,  the  court  may  be  adjourned  by  the  marshal,  or  clerk, 
by  virtue  of  a  written  order  directed  to  him  by  the  Judge,  to  the  next 
regular  term,  or  to  any  earlier  day,  as  the  order  may  direct. 

Sec.  13.  When  any  district  Judge  is  prevented,  by  any  disability, 
from  holding  any  stated  or  appointed  term  of  his  district  court,  and 
that  fact  is  made  to  appear  by  the  certificate  of  the  clerk,  under  the 
seal  of  the  court,  to  any  circuit  Judge  of  the  circuit  in  which  the  district 
lies,  or,  in  the  absence  of  all  the  circuit  Judges,  to  the  circuit  Justice  of 
the  circuit  in  which  the  district  lies,  any  such  circuit  Judge  or  Justice 
may,  if  in  his  Judgment  the  public  interests  so  require,  designate  and 
appoint  the  Judge  of  any  other  district  in  the  same  circuit  to  hold  said 
court,  and  to  discharge  all  the  Judicial  duties  of  the  Judge  so  disabled, 
during  such  disability.  Whenever  it  shall  be  certified  by  any  such 
circuit  Judge  or,  in  his  absence,  by  the  circuit  Justice  of  the  circuit  in 
which  the  district  lies,  that  for  any  sufficient  reason  it  is  impracticable 
to  designate  and  appoint  a  Judge  of  another  district  within  the  circuit 
to  perform  the  duties  of  such  disabled  Judge,  the  chief  Justice  may, 
if  in  his  Judgment  the  public  interests  so  require,  designate  and  appoint 
the  Judge  of  any  district  in  another  circuit  to  hold  said  court  and  to 
disciiarge  all  the  Judicial  duties  of  the  Judge  so  disabled,  during  such 
disability.  Such  appointment  shall  be  filed  in  the  clerk's  office,  and 
entered  on  the  minutes  of  the  said  district  court,  and  a  certified  copy 
thereof,  under  the  seal  of  the  court,  shall  be  transmitted  by  the  clerk 
to  the  Judge  so  designated  and  appointed. 

Sec.  14.  When,  from  the  accumulation  or  urgency  of  business  in  any 
district  court,  the  public  interests  require  the  designation  and  appoint- 
ment hereinafter  provided,  and  the  fact  Is  made  to  appear,  by  the- cer- 
tificate of  the  clerk,  under  the  seal  of  the  court,  to  any  circuit  Judge 
of  the  circuit  in  which  the  district  lies,  or,  in  the  absence  of  all  the 
circuit  Judges,  to  the  circuit  Justice  of  the  circuit  in  which  the  district 
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lies,  such  circuit  judge  or  justice  may  designate  and  appoint  the  judge 
of  any  other  district  in  the  same  circuit  to  have  and  exercise  within  the 
district  first  named  the  same  powers  that  are  vested  in  th^  judge 
thereof.  Each  of  the  said  district  judges  may,  in  case  of  such  appoiut- 
ment,  hold  separately  at  the  same  time  a  district  court  in  such  district, 
and  discharge  all  the  judicial  duties  of  the  district  judge  therein. 

Sec.  15.  If  all  the  circuit  judges  and  the  circuit  justice  are  absent 
from  the  circuit,  or  are  unable  to  execute  the  provisions  of  either  of 
the  two  preceding  sections,  or  if  the  district  judge  so  designated  is  dis- 
abled or  neglects  to  hold  the  court  and  transact  the  business  for  which 
he  is  designated,  the  clerk  of  the  district  court  shall  certify  the  fact  to 
the  Chief  Justice  of  the  United  States,  who  may  thereupon  designate 
and  api)oint  in  the  manner  aforesaid  the  judge  of  any  district  within 
such  circuit  or  within  any  other  circuit;  and  said  appointment  shall 
be  transmitted  to  the  clerk  and  be  acted  upon  by  him  as  directed  in  the 
preceding  section. 

Sec.  16.  Any  such  circuit  judge,  or  circuit  justice,  or  the  Chief  Jus- 
tice, as  the  case  may  be,  may,  from  time  to  time,  if  in  his  judgment  the 
public  interests  so  require,  make  a  new  designation  and  appointment  of 
any  other  district  judge,  in  the  manner,  for  the  duties,  and  with  the 
powers  mentioned  in  the  three  preceding  sections,  a  ad  revoke  any  pre- 
vious designation  and  appointment. 

Sec.  17.  It  shall  be  the  duty  of  the  senior  circuit  judge  then  present 
in  the  circuit,  whenever  in  his  judgment  the  public  interest  so  requires, 
to  designate  and  appoint,  in  the  manner  and  with  the  powers  provided 
in  section  fourteen,  the  district  judge  of  any  judicial  district  within  his 
circuit  to  hold  a  district  court  in  the  place  or  in  aid  of  any  other  dis- 
trict judge  within  the  same  circuit. 

Sec.  18.  Whenever,  in  the  judgment  of  the  senior  circuit  judge  of 
the  circuit  in  which  the  district  lies,  or  of  the  circuit  justice  assigned 
to  such  circuit,  or  of  the  Chief  Justice,  the  public  interest  shall  require, 
the  said  judge,  or  associate  justice,  or  Chief  Justice,  shall  designate  and 
appoint  any  circuit  judge  of  the  circuit  to  hold  said  district  court 
{Act  Oct,  5,  1913,  38  Stat.  203,  authorizes,  under  certain  circumstances, 
any  district  judge  to  he  designated  to  act  as  a  district  judge  of  a  dis- 
trict in  the  2nd  circuit.) 

Sec.  19.  It  shall  be  the  duty  of  the  district  or  circuit  judge  who  is 
designated  and  appointed  under  either  of  the  six  preceding  sections, 
to  discharge  all  the  judicial  duties  for  which  he  is  so  appointed,  during 
the  time  for  which  he  is  so  appointed ;  and  all  the  acts  and  proceedings 
in  the  courts  held  by  him,  or  by  or  before  him,  in  pursuance  of  said 
provisions,  shall  have  the  same  effect  and  validity  as  if  done  by  or 
before  the  district  judge  of  the  said  district. 

Sec.  20.  Whenever  it  appears  that  the  judge  of  any  district  court  is 
in  any  way  concerned  in  interest  in  any  suit  pending  therein,  or  has 
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been  of  counsel  or  Is  a  material  witness  for  either  party,  or  is  so  related 
to  or  connected  with  either  party  as  to  render  it  improper,  in  his  opin- 
ion, for  him  to  sit  on  the  trial,  it  shall  be  his  duty,  on  application  by 
either  party,  to  cause  the  fact  to  be  entered  on  the  records  of  the  court ; 
and  also  an  order  that  an  authenticated  copy  thereof  shall  be  forthwith 
certified  to  the  senior  circuit  Judge  for  said  circuit  then  present  in  the 
circuit;  and  thereupon  such  proceedings  shall  be  had  as  are  provided 
in  section  fourteen. 

Sec.  21.  Whenever  a  party  to  any  action  or  proceeding,  civil  or  crim- 
inal, shall  make  and  file  an  affidavit  that  the  Judge  before  whom  the 
action  or  proceeding  is  to  be  tried  or  heard  has  a  personal  bias  or 
prejudice  either  against  him  or  in  favor  of  any  opposite  party  to  the 
suit,  such  Judge  shall  proceed  no  further  therein,  but  another  Judge 
shall  be  designated  in  the  manner  prescribed  In  the  section  last  preced- 
ing, or  chosen  In  the  manner  prescribed  in  section  twenty-three,  to 
hear  such  matter.  Every  such  afildavlt  shall  state  the  facts  and  the 
reasons  for  the  belief  that  such  bias  or  prejudice  exists,  and  shall  be 
filed  not  less  than  ten  days  before  the  begiqning  of  the  term  of  the 
court,  or  good  cause  shall  be  shown  for  the  failure  to  file  it  within 
such  time.  No  party  shall  be  entitled  in  any  case  to  file  more  than 
one  such  aflidavlt ;  and  no  such  affidavit  shall  be  filed  unless  accompa- 
nied by  a  certificate  of  counsel  of  record  that  such  affidavit  and  applica- 
tion are  made  in  good  fbith.  The  same  proceedings  shall  be  had  when 
the  presiding  Judge  shall  file  with  the  clerk  of  the  court  a  certificate 
that  he  deems  himself  unable  for  any  reason  to  preside  with  absolute 
impartiality  in  the  pending  suit  or  action. 

Sec.  22.  When  the  office  of  Judge  of  any  district  court  becomes  vacant, 
all  process,  pleadings,  and  proceedings  pending  before  such  court  shall, 
if  necessary,  be  continued  by  the  clerk  thereof  until  such  time  as  a 
Judge  shall  be  appointed,  or  designated,  to  hold  such  court;  and  the 
Judge  so  designated,  while  holding  such  court,  shall  possess  the  powers 
conferred  by,  and  be  subject  to  the  provisions  contained  in,  section  nine- 
teen. 

Sec.  23.  In  districts  having  more  than  one  district  Judge,  the  Judges 
may  agree  upon  the  division  of  business  and  assignment  of  cases  for 
trial  In  said  district;  but  in  case  they  do  not  so  agree,  the  senior 
circuit  Judge  of  the  circuit  in  which  the  district  lies,  shall  make  all 
necessary  orders  for  the  division  of  business  and  the  assignment  of 
cases  for  trial  In  said  district. 


22 


JUDICIAL  CODE, 


Chapter  Two. 


DISTRICT  COURTS— JURISDICTION. 


Sec. 

24.  Original  Jurisdiction. 

Par.  1.  Where  the  United 
States  are  plain- 
tiffs; and  of  civil 
salts  at  common 
law  or  In  equity. 

2.  Of  crimes  and  of- 

fenses. 

3.  Of     admiralty 

causes,  seizures, 
and  prizes. 

4.  Of  suits  under  any 

law  relating  to 
the  slave  trade. 

5.  Of  cases  under  in- 

ternal revenue, 
customs,  and  ton- 
nage laws. 

6.  Of  suits  under  pos- 

tal laws. 

7.  Of  suits  under  the 

patent,  the  copy- 
right, and  the 
trade-mark  laws. 

8.  Of  suits  for  viola- 

tion of  interstate 
commerce  laws. 

9.  Of    penalties    and 

forfeitures. 

10.  Of  suits  on  debent- 

ures. 

11.  Of  suits  for  inju- 

ries on  account 
of  acts  done  un- 
der laws  of  the 
United  States. 

12.  Of    suits    concern- 

ing civil  rights. 

13.  Of     suits     against 

persons  having 
k  n  o  w  1  e  dge  of 
conspiracy,  etc. 


Sec. 

24.  Original    jurisdiction — Contd. 

Par.  14.  Of  suits  to  redress 
the     deprivation, 
under     color     of 
law,    of    civil 
rights. 

15.  Of  suits  to  recover 

certain  offices. 

16.  Of    suits    against 

national  banking 
assodatlonB. 

17.  Of  suits  by  aliens 

for  torts. 

18.  Of    suits     against 

consuls  and  vice- 
consuls. 

19.  Of  suits  and  pro- 

ceedings in  bank- 
ruptcy. 

20.  Of    suits    against 

the  United 
States. 

21.  Of    suits    for    the 

unlawful  Inclo- 
sure  of  public 
lands. 

22.  Of  suits  under  Im- 

migration and 
con  tract  -  labor 
laws. 

23.  Of    suits     against 

trusts,  monopo- 
lies, and  unlaw- 
ful combinations. 

24*  Of  suits  concern- 
ing allotments  of 
land  to   Indians. 

26.  Of  partition  suits 
where  United 
States  is  joint 
tenant 

25.  Appellate  jurisdiction  under 

Chinese  exclusion  laws. 

26.  Appellate    jurisdiction     over 

Yellowstone  National  Park. 

27.  Jurisdiction  of  crimes  on  In- 

dian reservations  in  South 
Dakota. 
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Sec.  24.  The  district  courts  shall  have  original  jnrisdictiou  as  fol- 
lows: 

First  Of  all  suits  of  a  civil  nature,  at  common  law  or  in  equity, 
brought  by  the  United  States,  or  by  any  officer  thereof  authorized  by 
law  to  sue,  or  between  citizens  of  the  same  State  claiming  lands  under 
grants  from  different  States;  or,  where  the  matter  in  controversy 
exceeds,  exclusive  of  interest  and  costs,  the  sum  or  value  of  three 
thousand  dollars,  and  (a)  arises  under  the  Constitution  or  laws  of  the 
United  States,  or  treaties  made,  or  which  shall  be  made,  under  their 
authority,  or  (&)  is  between  citizens  of  different  States,  or  (c)  Is  be- 
tween citizens  of  a  State  and  foreign  States,  citizens,  or  subjects.  No 
district  court  shall  have  cognizance  of  any  suit  (except  upon  foreign 
bills  of  exchange)  to  recover  upon  any  promissory  note  or  other  chose 
in  action  in  favor  of  any  assignee,  or  of  any  subsequent  holder  if  such 
instrument  be  payable  to  bearer  and  be  not  made  by  any  corporation, 
unless  such  suit  might  have  been  prosecuted  in  such  court  to  recover 
upon  said  note  or  other  chose  in  action  if  no  assignment  had  been  made: 
Provided,  however^  That  the  foregoing  provision  as  to  the  sum  or  value 
of  the  matter  in  controversy  shall  not  be  construed  to  apply  to  any  of 
the  cases  mentioned  in  the  succeeding  paragraphs  of  this  section. 

Second.  Of  all  crimes  and  offenses  cognizable  under  the  authority 
of  the  United  States. 

Third.  Of  all  civil  causes  of  admiralty  and  maritime  Jurisdiction, 
saving  to  suitors  in  all  cases  the  right  of  a  common-law  remedy  where 
the  common  law  is  competent  to  give  it;  of  all  seizures  on  land  or 
waters  not  within  admiralty  and  maritime  Jurisdiction;  of  all  prizes 
brought  into  the  United  States ;  and  of  all  proceedings  for  the  condem- 
nation of  property  taken  as  prize. 

Fourth.  Of  all  suits  arising  under  any  law  relating  to  the  slave 
trade. 

FiftiL  Of  all  cases  arising  under  any  law  providing  for  internal 
revenue,  or  for  revenue  from  imports  or  tonnage,  except  those  cases 
arising  under  any  law  providing  revenue  from  imports.  Jurisdiction  of 
which  has  been  conferred  upon  the  Court  of  Customs  Appeals. 

Sixth.    Of  all  cases  arising  under  the  postal  laws. 

Seventh.  Of  all  suits  at  law  or  in  equity  arising  under  the  patent, 
the  copyright,  and  the  trade-mark  laws. 

Eighth.  (As  in  effect  amende*!  hy  Act  of  Oct,  22,  1013,  38  mat  219.) 
Of  all  suits  and  proceedings  arising  under  any  law  regulating  com- 
merce. 

Ninth.  Of  all  suits  and  proceedings  for  the  enforcement  of  penalties 
and  forfeitures  incurred  under  an^*  law  of  the  Ignited  States. 
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Tentli.  Of  all  suits  bj'  the  assiirnee  of  any  debenture  for  drawback 
of  duties,  Issued  under  any  law  for  the  collection  of  duties,  against  the 
person  to  whom  such  debenture  was  originally  granted,  or  against  any 
indorser  thereof,  to  recover  the  amount  of  such  debenture. 

Eleventh.  Of  all  suits  brought  by  any  iierson  to  recover  damages  for 
any  Injury  to  his  person  or  property  on  account  of  any  act  done  by  him, 
under  any  law  of  the  United  States,  for  the  protection  or  collection  of 
any  of  the  revenues  thereof,  or  to  enforce  the  right  of  citizens  of  the 
United  States  to  vote  in  the  several  States. 

Twelfth.  Of  all  suits  authorized  by  law  to  be  brought  by  any  person 
for  the  recovery  of  damages  on  account  of  any  injury  to  his  person  or 
property,  or  of  the  deprivation  of  any  right  or  privilege  of  a  citizen  of 
the  United  States,  by  any  act  done  in  furtherance  of  any  conspiracy 
mentioned  in  section  nineteen  hundred  and  eighty,  Revised  Statutes. 

Thirteenth.  Of  all  suits  authorized  by  law  to  be  brought  against  any 
person  who,  having  knowledge  that  any  of  the  wrongs  mentioned  in 
section  nineteen  hundred  and  eighty.  Revised  Statutes,  are  about  to  be 
done,  and,  having  power  to  prevent  or  aid  in  preventing  the  same, 
neglects  or  refuses  so  to  do,  to  recover  damages  for  any  such  wrongful 
act. 

Fourteenth.  Of  all  suits  at  law  or  in  equity  authorized  by  law  to  be 
brought  by  any  person  to  redress  the  deprivation,  under  color  of  any 
law,  statute,  ordinance,  regulation,  custom,  or  usage  of  any  State,  of 
any  right,  privilege,  or  immunity,  secured  by  the  Constitution  of  the 
United  States,  or  of  any  right  secured  by  anj'  law  of  the  United  States 
providing  for  equal  rights  of  citizens  of  the  United  States,  or  of  all 
persons  within  the  Jurisdiction  of  the  United  States. 

Fifteenth.  Of  all  suits  to  recover  possession  of  any  office,  except 
that  of  elector  of  President  or  Vice-President,  Representative  in  or 
Delegate  to  Congress,  or  member  of  a  State  legislature,  authorized  by 
law  to  be  brought,  wherein  it  appears  that  the  sole  question  touching 
the  title  to  such  office  arises  out  of  the  denial  of  the  right  to  vote  to 
any  citizen  offering  to  vote,  on  account  of  race,  color,  or  previous  con- 
dition of  servitude:  Provided,  That  such  Jurisdiction  shall  extend  only 
so  far  as  to  determine  the  rights  of  the  parties  to  such  office  by  reason 
of  the  denial  of  the  right  guaranteed  by  the  Constitution  of  the  United 
States,  and  secured  by  any  law,  to  enforce  the  right  of  citizens  of  the 
United  States  to  vote  in  all  the  States. 

Sixteenth.  Of  all  cases  commenced  by  the  United  States,  or  by  direc- 
tion of  any  officer  thereof,  against  any  national  banking  association,  and 
cases  for  winding  up  the  affairs  of  any  such  bank;  and  of  all  suits 
brought  by  any  banking  association  established  in  the  district  fbr 
which  the  court  Is  held,  under  the  provisions  of  title  "National  Banks," 
Revised  Statutes,  to  enjoin  the  Comptroller  of  the  Currency,  or  any 
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receiver  acting  under  his  direction,  as  provided  l)y  said  title.  And  all 
National  banking  associations  established  under  the  laws  of  the  United 
States  shall,  for  the  puri)oses  of  all  other  actions  by  or  against  them, 
real,  personal,  or  mixed,  and  all  suits  In  equity,  be  deemed  citizens  of 
the  States  in  which  they  are  resi)ectlvely  located. 

Section  5,  Act  January  26,  1913,  38  Stat,  804,  is  as  folloics : 
Sec.  5.    No  court  of  the  United  States  shall  have  jurisdiction  of  any 
action  or  suit  by  or  against  any  railroad  company  upon  the  ground 
that  said  railroad  company  was  Incorporated  under  an  Act  of  Congrress. 

Seventeenth.  Of  all  suits  brought  by  any  alien  for  a  tort  only.  In 
violation  of  the  laws  of  nations  or  of  a  treaty  of  the  United  States. 

Eighteenth.    Of  all  suits  against  consuls  and  vice-consuls. 

Nineteenth.    Of  all  matters  and  proceedings  in  bankruptcy. 

Twentieth.  Concurrent  with  the  Court  of  Claims,  of  all  claims  not 
exceeding  ten  thousand  dollars  founded  upon  the  Constitution  of  the 
United  States  or  any  law  of  Congress,  or  upon  any  regulation  of  an 
Executive  Department,  or  upon  any  contract,  express  or  Implied,  with 
the  Government  of  the  United  States,  or  for  damages,  liquidated  or 
unliquidated.  In  cases  not  sounding  in  tort,  in  respect  to  which  claims 
the  party  would  be  entitled  to  redress  against  the  United  States,  either 
in  a  court  of  law.  equity,  or  admiralty,  if  the  United  States  were  suable, 
and  of  all  set-offs,  counterclaims,  claims  for  damages,  whether  liqui- 
dated or  unliquidated,  or  other  demands  whatsoever  on  the  part  of 
the  Government  of  the  United  States  against  any  claimant  against  the 
Government  in  said  court:  Provided,  however.  That  nothing  in  this  para- 
graph shall  be  construed  as  giving  to  either  the  district  courts  or  the 
Court  of  Claims  jurisdiction  to  hear  and  determine  claims  growing  out 
of  the  late  civil  war,  and  commonly  known  as  "war  claims,"  or  to  hear 
and  determine  other  claims  which  had  been  rejected  or  reported  on 
adversely  prior  to  the  third  day  of  March,  eighteen  hundred  and  eighty- 
seven,  by  any  court,  department,  or  commission  authorized  to  hear  and 
determine  the  same,  or  to  hear  and  determine  claims  for  pensions;  or 
as  giving  to  the  district  courts  jurisdiction  of  cases  brought  to  recover 
fees,  salary  or  compensation  for  official  services  of  officers  of  the 
United  States  or  brought  for  such  purpose  by  persons  claiming  as  such 
officers  or  as  assignees  or  legal  representatives  thereof;  but  no  suit 
pending  on  the  twenty-seventh  day  of  June,  eighteen  hundred  and  ninety- 
eight,  shall  abate  or  be  affected  by  this  provision:  And  provided  fur- 
ther. That  no  suit  against  the  Government  of  the  United  States  shall 
be  allowed  under  this  paragraph  unless  the  same  shall  have  been 
brought  within  six  years  after  the  right  accrued  for  which  the  claim 
is  made:  Provided,  That  the  claims  of  married  women,  first  accrued 
during  marriage,  of  persons  under  the  age  of  twenty-one  years,  first 
accrued  during  minority,  and  of  idiots,  lunatics,  insane  persons,  and 
persons  beyond  the  seas  at  the  time  the  claim  accrued,  entitled  to  the 
claim,  shall  not  be  barred  if  the  suit  be  brought  within  three  years 
after  the  disability  has  ceased;   but  no  other  disability  than  those 
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enumerated  shall  prevent  any  claim  from  being  barred,  nor  shall  any 
of  the  said  disabilities  operate  cumulatiyely.  All  suits  brought  and 
tried  under  the  provisions  of  this  paragraph  shall  be  tried  by  the  court 
without  a  Jury. 

Twenty-first  Of  proceedings  in  equity,  by  writ  of  injunction,  to 
restrain  violations  of  the  provisions  of  laws  of  the  United  States  to 
prevent  the  unlawful  inclosure  of  public  lands;  and  it  shall  be  suffi- 
cient to  give  the  court  Jurisdiction  if  service  of  original  process  be  had 
in  any  civil  proceeding  on  any  agent  or  employee  having  charge  or  con- 
trol of  the  inclosure. 

Twenty-second.  Of  all  suits  and  proceedings  arising  under  any  law 
regulating  the  immigration  of  aliens,  or  under  the  contract  labor  laws. 

Twenty-third.  Of  all  suits  and  proceedings  arising  under  any  law  to 
protect  trade  and  commerce  against  restraints  and  monopolies. 

Twenty-fourth.  {As  amended  Deceniber  21, 1911,  37  Btat.  46.)  Of  all 
actions,  suits,  or  proceedings  involving  the  right  of  any  person,  in 
whole  or  in  part  of  Indian  blood  or  descent,  to  any  allotment  of  land 
under  any  law  or  treaty.  And  the  Judgment  or  decree  of  any  such 
court  in  favor  of  any  claimant  to  an  allotment  of  land  shall  have  the 
same  effect,  when  properly  certified  to  the  Secretary  of  the  Interior, 
as  if  such  allotment  had  been  allowed  and  approved  by  him;  but  this 
provision  shall  not  apply  to  any  lands  now  or  heretofore  held  by  either 
of  the  Five  Civilized  Tribes,  the  Osage  Nation  of  Indians,  nor  to  any 
of  the  lands  within  the  Quapaw  Indian  Agency:  Provided,  That  the 
right  of  appeal  shall  be  allowed  to  either  party  as  in  other  cases. 

Twenty-fifth.  Of  suits  in  equity  brought  by  any  tenant  in  common 
or  Joint  tenant  for  the  partition  of  lands  in  cases  where  the  United 
States  Is  one  of  such  tenants  in  common  or  Joint  tenants,  such  suits  to 
be  brought  in  the  district  in  which  such  land  is  situate. 

Sec.  25.  The  district  courts  shall  have  appellate  Jurisdiction  of  the 
Judgments  and  orders  of  United  States  commissioners  in  cases  arising 
under  the  Chinese  exclusion  laws. 

Sec.  26.  The  district  court  for  the  district  of  Wyoming  shall  have 
Jurisdiction  of  all  felonies  committed  within  the  Yellowstone  National 
Park,  and  appellate  Jurisdiction  of  Judgments  in  cases  of  conviction 
before  the  commissioner  authorized  to  be  appointed  under  section  five 
of  an  act  entitled  '*An  Act  to  protect  the  birds  and  animals  in  Yellow- 
stone National  Park,  and  to  punish  crimes  in  said  Park,  and  for  other 
purposes."  approved  May  seventh,  eighteen  hundred  and  ninety-four. 

Sec.  27.  The  district  court  of  the  United  States  for  the  district  of 
South  Dakota  shall  have  Jurisdiction  to  hear,  try,  and  determine  all 
actions  and  proceedings  in  which  any  person  shall  be  charged  with  the 
crime  of  murder,  manslaughter,  rape,  assault  with  intent  to  kill,  arson, 
burglary,  larceny,  or  assault  with  a  dangerous  weapon,  committed 
within  the  limits  of  any  Indian  reservation  In  the  State  of  South 
Dakota. 
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DISTRICT  COURTS— REMOVAL  OF   CAUSES. 
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Sec.  28.  (As  amended  January  20,  1914,  38  Siat.  278.)  Any  suit  of 
a  civil  nature,  at  law  or  in  equity,  arislnl^  under  the  Constitution  or 
laws  of  the  United  States,  or  treaties  made,  or  which  shall  be  made, 
under  their  authority,  of  which  the  district  courts  of  the  United  States 
are  given  originkl  Jurisdiction  by  this  title,  which  may  now  be  pending 
or  which  may  hereafter  be  brought,  in  any  State  court,  may  be  removed 
by  the  defendant  or  defendants  therein  to  the  district  court  of  the 
United  States  for  the  proper  district.  Any  other  suit  of  a  civil  nature, 
at  law  or  in  equity,  of  which  the  district  courts  of  the  I'nited  States 
are  given  jurisdiction  by  this  title,  and  which  are  now  pending  or  which 
may  hereafter  be  brought,  in  any  State  court,  may  be  removed  into 
the  district  court  of  the  United  States  for  the  proper  district  by  the 
defendant  or  defendants  therein,  being  non-residents  of  that  State. 
And  when  in  any  suit  mentioned  in  this  section  there  shall  be  a  contro- 
versy which  is  wholly  between  citizens  of  different  States,  and  which 
can  be  fully  determined  as  between  them,  then  either  one  or  more  of 
the  defendants  actually  interested  in  such  controversy  may  remove  said 
suit  into  the  district  court  of  the  United  States  for  the  proper  district. 
And  where  a  suit  is  now  pending,  or  may  hereafter  be  brought,  in  any 
State  court,  in  which  there  is  a  controversy  between  a  citizen  of  the 
State  in  which  the  suit  is  brought  and  a  citizen  of  another  State,  any 
defendant,  being  such  citizen  of  another  State,  may  remove  such  suit 
into  the  district  court  of  the  United  States  for  the  proper  district,  at 
any  time  before  the  trial  thereof,  when  it  shall  be  made  to  appear  to 
said  district  court  that  from  prejudice  or  local  influence  he  will  not  be 
able  to  obtain  Justice  in  such  State  court,  or  in  any  other  State  court 
to  which  the  said  defendant  may,  under  the  laws  of  the  State,  have  the 
right,  on  account  of  such  prejudice  or  local  influence,  to  remove  said 
cause:  Provided,  That  if  it  further  appear  that  said  suit  can  be  fully 
and  Justly  determined  as  to  the  other  defendants  in  the  State  court, 
without  being  affected  by  such  prejudice  or  local  influence,  and  that 


28  JUDICIAL  CODE. 

no  party  to  the  suit  will  be  prejudiced  by  a  separation  of  the  parties, 
said  district  court  may  direct  the  suit  to  be  remanded,  so  far  as  relates 
to  such  other  defendants,  to  the  State  court,  to  be  proceeded  with 
therein.  At  any  time  before  the  trial  of  any  suit  which  is  now  pending 
in  any  district  court,  or  may  hereafter  be  entered  therein,  and  wUcfa 
has  been  removed  to  said  court  from  a  State  court  on  the  affidayit  of 
any  party  plaintiff  that  he  had  reason  to  believe  and  did  believe  that, 
from  prejudice  or  local  influence,  he  was  unable  to  obtain  Justice  in 
said  State  court,  the  district  court  shall,  on  application  of  the  other 
party,  examine  into  the  truth  of  said  afiidavit  and  the  grounds  thereof, 
and,  unless  it  shall  appear  to  the  satisfaction  of  said  court  that  said 
party  will  not  be  able  to  obtain  Justice  in  said  State  court,  it  shall 
cause  the  same  to  be  remanded  thereto.  Whenever  any  cause  shall  be 
removed  from  any  State  court  into  any  district  court  of  the  United 
States,  and  the  district  court  shall  decide  that  the  cause  was  improp- 
erly removed,  and  order  the  same  to  be  remanded  to  the  State  court 
from  whence  it  came,  such  remand  shall  be  immediately  carried  into 
execution,  and  no  appeal  or  writ  of  error  from  the  decision  of  the 
district  court  so  remanding  such  cause  shall  be  allowed:  Provided, 
That  no  case  arising  under  an  act  entitled  "An  act  relating  to  the 
liability  of  common  carriers  by  railroad  to  their  employees  in  certain 
cases,"  approved  April  twenty-second,  nineteen  hundred  and  eight,  or 
any  amendment  thereto,  and  brought  in  any  State  court  of  competent 
Jurisdiction  shall  be  removed  to  any  court  of  the  United  States: 
And  Provided  further.  That  no  suit  brought  in  any  State  court  of  com- 
petent Jurisdiction  against  a  railroad  company  or  other  corporation  or 
person,  engaged  in  and  carrying  on  the  business  of  a  common  carrier, 
to  recover  damages  for  delay,  loss,  or  injury  to  property  received  for 
transportation  by  such  common  carrier  under  section  twenty  of  the  Act 
to  Regulate  Commerce,  approved  February  4th,  1887.  as  amended  June 
29th,  1906,  April  15th,  1908,  February  25th,  1909,  and  June  18th,  1910, 
shall  be  removed  to  any  court  of  the  United  States  where  the  matter  in 
controversy  does  nol  exceed,  exclusive  of  interests  and  costs,  the  sum  or 
value  of  $3,000. 

Sec.  29.  Whenever  any  party  entitled  to  remove  any  suit  mentioned 
in  the  last  preceding  section,  except  suits  removable  on  the  ground  of 
prejudice  or  local  Influence,  may  desire  to  remove  such  suit  from  a 
State  court  to  the  district  court  of  the  United  States,  he  may  make  and 
file  a  petition,  duly  verified,  in  such  suit  in  such  State  court  at  the 
time,  or  any  time  before  the  defendant  is  required  by  the  laws  of  the 
State  or  the  rule  of  the  State  court  in  which  such  suit  is  brought  to 
answer  or  plead  to  the  declaration  or  complaint  of  the  plaintiff,  for 
the  removal  of  such  suit  into  the  district  court  to  be  held  in  the  dis- 
trict where  such  suit  is  pending,  and  shall  make  and  file  therewith  a 
bond,  with  good  and  sufficient  surety,  for  his  or  their  entering  in  such 
district  court,  within  thirty  days  from  the  date  of  filing  said  petition,  a 
certified  copy  of  the  record  in  such  suit,  and  for  paying  all  costs  that 
may  be  awarded  by  the  said  district  court  if  said  district  court  shall 
hold  that  such  suit  was  wrongfully  or  improperly  removed  .thereto,  and 
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also  for  their  appearing  and  entering  special  bail  in  such  suit  if  special 
bail  was  originally  requisite  therein.  It  shall  then  be  the  duty  of  the ' 
State  court  to  accept  said  petition  and  bond  and  proceed  no  further  in 
such  suit.  Written  notice  of  said  petition  and  bond  for  removal  shall 
be  given  the  adverse  party  or  parties  prior  to  filing  the  same.  The 
said  copy  being  entered  within  said  thirty  days  as  aforesaid  in  said 
district  court  of  the  United  States,  the  parties  so  removing  said  cause 
shall,  within  thirty  days  thereafter,  plead,  answer,  or  demur  to  the 
declaration  or  complaint  in  said  cause,  and  the  cause  shall  then  proceed 
in  the  same  manner  as  if  it  had  been  originally  commenced  in  the  said 
district  court 

Sec.  30.  If  in  any  action  commenced  in  a  State  court  the  title  of 
land  be  concerned,  and  the  parties  are  citizens  of  the  same  State  and 
the  matter  in  dispute  exceeds  the  sum  or  value  of  three  thousand 
dollars,  exclusive  of  interest  and  costs,  the  sum  or  value  being  made  to 
appear,  one  or  more  of  the  plaintifTs  or  defendants,  before  the  trial, 
may  state  to  the  court,  and  make  affidavit  if  the  court  require  it,  that 
he  or  they  claim,  and  shall  rely  upon,  a  right  or  title  to  the  land  under 
a  grant  from  a  State,  and  produce  the  original  grant,  or  an  exemplifi- 
cation of  it,  except  where  the  loss  of  public  records  shall  put  it  out  of 
his  or  their  power,  and  shall  move  that  any  one  or  more  of  the  adverse 
party  inform  the  court  whether  he  or  they  claim  a  right  or  title  to  the 
land  under  a  grant  from  some  other  State,  the  party  or  parties  so 
required  shall  give  such  information,  or  otherwise  not  be  allowed  to 
plead  such  grant  or  give  it  in  evidence  upon  the  trial.  If  he  or  they 
inform  the  court  that  he  or  they  do  claim  under  such  grant,  any  one 
or  more  of  the  party  moving  for  such  information  may  then,  on  peti- 
tion and  bond,  as  hereinbefore  mentioned  in  this  chapter,  remove  the 
cause  for  trial  to  the  district  court  of  the  United  States  next  to  be 
holden  in  such  district ;  and  any  one  of  either  party  removing  the  cause 
shall  not  be  allowed  to  plead  or  give  evidence  of  any  other  title  than 
that  by  him  or  them  stated  as  aforesaid  as  the  ground  of  his  or  their 
claim. 

Sec.  31.  When  any  civil  suit  or  criminal  prosecution  is  commenced 
in  any  State  court,  for  any  cause  whatsoever,  against  any  person  who 
is  denied  or  can  not  enforce  in  the  judicial  tribunals  of  the  State,  or  in 
the  part  of  the  State  where  such  suit  or  prosecution  is  pending,  any 
right  secured  to  him  by  any  law  providing  for  the  equal  civil  rights  of 
citizens  of  the  United  States,  or  of  all  persons  within  the  Jurisdiction 
of  the  XTnited  States,  or  against  any  officer,  civil  or  military,  or  other  per- 
son, for  any  arrest  or  imprisonment  or  other  trespasses  or  wrongs  made 
or  committed  by  virtue  of  or  under  color  of  authority  derived  from  any 
law  providing  for  equal  rights  as  aforesaid,  or  for  refusing  to  do  any 
act  on  the  ground  that  it  would  be  inconsistent  with  such  law,  such 
suit  or  prosecution  may,  upon  the  petition  of  such  defendant,  filed  in 
said  State  court  at  any  time  before  the  trial  or. final  hearing  of  the 
cause,  stating  the  facts  and  verified  by  oath,  be  removed  for  trial  into 
the  next  district  court  to  be  held  in  the  district  where  it  is'  pending. 
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Upon  the  filing  of  such  petition  all  further  proceedings  in  the  State 
courts  shall  cease,  and  shall  not  be  resumed  except  as  hereinafter 
provided.  But  all  bail  and  other  security  given  in  such  suit  or  prose- 
cution shall  continue  in  like  force  and  effect  as  if  the  same  had  pro- 
ceeded to  final  Judgment  and  execution  in  the  State  court  It  'shall  be 
the  duty  of  the  clerk  of  the  State  court  to  furnish  such  defendant,  peti- 
tioning for  a  removal,  copies  of  said  process  against  him,  and  of  all 
pleadings,  depositions,  testimony,  and  other  proceedings  in  the  case. 
If  such  copies  are  filed  by  said  petitioner  in  the  district  court  on  the  first 
day -Of  its  session,  the  cause  shall  proceed  therein  in  the  same  manner 
as  if  it  had  been  brought  there  by  original  process;  and  if  the  said 
clerk  refuses  or  neglects  to  furnish  such  copies,  the  petitioner  may 
thereupon  docket  the  case  in  the  district  court,  and  the-  said  court  shall 
then  have  jurisdiction  therein,  and  may,  upon  proof  of  such  refusal  or 
neglect  of  said  clerk,  and  upon  reasonable  notice  to  the  plaintiff,  require 
the  plaintiff  to  file  a  declaration,  petition,  or  complaint  in  the  cause; 
and,  in  case  of  his  default,  may  order  a  nonsuit  and  dismiss  the  case 
at  the  costs  of  the  plaintiff,  and  such  dismissal  shall  be  a  bar  to  any 
further  suit  touching  the  matter  In  controversy.  But  if,  without  such 
refusal  or  neglect  of  said  clerk  to  furnish  such  copies  and  proof 
thereof,  the  petitioner  for  removal  fails  to  file  copies  in  the  district 
court,  as  herein  provided,  a  certificate,  under  the  seal  of  the  district 
court,  stating  such  failure,  shall  be  given,  and  upon  the  production 
thereof  in  said  State  court  the  cause  shall  proceed  therein  as  if  no  peti- 
tion for  removal  had  been  filed. 

Seo.  32.  When  all  the  acts  necessary  for  the  removal  of  any  suit  or 
prosecution,  as  provided  In  the  preceding  section,  have  been  performed, 
and  the  defendant  petitioning  for  such  removal  is  in  actual  custody  on 
process  issued  by  said  State  court,  it  shall  be  the  duty  of  the  clerk 
of  said  district  court  to  issue  a  writ  of  habeas  corpus  cum  causa,  and 
of  the  marshal,  by  virtue  of  said  writ,  to  take  the  body  of  the  defend- 
ant into  his  custody,  to  be  dealt  with  in  said  district  court  according  to 
law  and  the  orders  of  said  court,  or,  in  vacation,  of  any  Judge  thereof: 
and  the  marshal  shall  file  with  or  deliver  to  the  clerk  of  said  State 
court  a  duplicate  copy  of  said  writ. 

Sec.  33.  When  any  df  il  suit  or  criminal  prosecution  is  commenced 
in  any  court  of  a  State  against  any  officer  appointed  under  or  acting 
by  authority  of  any  revenue  law  of  the  United  States  now  or  hereafter 
enacted,  or  against  any  person  acting  under  or  by  authority  of  any 
such  officer,  on  account  of  any  act  done  under  color  of  his  office  or  of 
any  such  law,  or  on  account  of  any  right,  title,  or  authority  claimed 
by  such  officer  or  other  person  under  any  such  law;  or  is  commenced 
against  any  person  holding  property  or  estate  by  title  derived  from  any 
such  officer,  and  affects  the  validity  of  any  such  revenue  law ;  or  when 
any  suit  is  commenced  against  any  person  for  or  on  account  of  any- 
thing done  by  him  while  an  officer  of  either  House  of  Congress  in  the 
discharge  of  his  official  duty,  In  executing  any  order  of  such  House, 
the  said  suit  or  prosecution  may,  at  any  time  before  the  trial  or  final 
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hearing  thereof,  be  removed  for  trial  into  the  district  court  next  to  be 
holden  in  the  district  where  the  same  is  pending,  upon  the  petition  of 
such  defendant  to  said  district  court,  and  In  the  following  manner: 
Said  petition  shall  set  forth  the  nature  of  the  suit  or  prosecution  and 
be  verified  by  affidavit,  and  together  with  a  certificate  signed  by  an 
attorney, or  counselor  at  law  of  some  court  of  record  of  the  State  where 
such  suit  or  prosecution  is  commenced,  or  of  the  United  States,  stating 
that,  as  counsel  for  the  petitioner,  he  has  examined  the  proceedings 
against  him  and  carefully  inquired  into  all  the  matters  set  forth  in 
the  petition,  and  that  he  believes  them  to  be  true,  shall  be  presented 
to  the  said  district  court,  if  in  session,  or  if  it  be  not,  to  the  clerk 
thereof  at  his  office,  and  shall  be  filed  in  said  office.  The  cause  shall 
thereupon  be  entered  on  the  docket  of  the  district  court,  and  shall 
proceed  as  a  cause  originally  commenced  in  that  court ;  but  all  bail  and 
other  security  given  upon  such  suit  or  prosecution  shall  continue  in 
like  force  and  effect  as  if  the  same  had  proceeded  to  final  Judgment  and 
execution  in  the  State  court  When  the  suit  is  commenced  in  the  State 
court  by  summons,  subpoena,  petition,  or  other  process  except  capias, 
the  clerk  of  the  district  court  shall  issue  a  writ  of  certiorari  to  the 
State  court,  requiring  it  to  send  to  the  district  court  the  record  and 
proceedings  in  the  cause.  When  it  is  commenced  by  capias  or  by  any 
other  similar  form  or  [of]  proceeding  by  which  a  personal  arrest  is 
ordered,  he  shall  issue  a  writ  of  habeas  corpus  cum  causa,  a  duplicate 
of  which  shall  be  delivered  to  the  clerk  of  the  State  court,  or  left  at  his 
office,  by  the  marshal  of  the  district  or  his  deputy,  or  by  some  person, 
duly  authorized  thereto;  and  thereupon  it  shall  be  the  duty  of  the 
State  court  to  stay  all  further  proceedings  in  the  cause,  and  the  suit 
or  prosecution,  upon  delivery  of  such  process,  or  leaving  the  same  as 
aforesaid,  shall  be  held  to  be  removed  to  the  district  court,  and  any 
further  proceedings,  trial,  or  Judgment  therein  in  the  State  court  shall 
be  void.  If  the  defendant  in  the  suit  or  prosecution  be  in  actual  cus- 
tody on  mesne  process  therein,  it  shall  he  the  duty  of  the  marshal,  by 
virtue  of  the  writ  of  habeas  corpus  cum  causa,  to  take  the  body  of  the 
defendant  into  his  custody,  to  be  dealt  with  in  the  cause  according  to 
law  and  the  order  of  the  district  court,  or,  in  vacation,  of  any  Judge 
thereof;  and  if,  upon  the  removal  of  such  suit  or  prosecution,  it  is 
made  to  appear  to  the  district  court  that  no  copy  of  the  record  and 
proceedings  therein  in  the  State  court  can  be  obtained,  the  district  court 
may  allow  and  require  the  plaintiff  to  proceed  de  novo  and  to  file  a 
declaration  of  his  cause  of  action,  and  the  parties  may  thereupon  pro- 
ceed as  in  actions  originally  brought  in  said  district  court.  On  failure 
of  the  plaintiff  so  to  proceed,  Judgment  of  non  prosequitur  may  be  ren- 
dered against  him,  with  costs  for  the  defendant. 

Sec.  34.  Whenever  a  personal  action  has  been  or  shall  be  brought 
in  any  State  court  by  an  alien  against  any  citizen  of  a  State  who  is.  or 
at  the  time  the  alleged  action  accrued  was,  a  civil  officer  of  the  United 
States,  being  a  non-resident  of  that  State  wherein  Jurisdiction  is 
obtained  by  the  State  court,  by  personal  service  of  process,  such  action 
may  be  removed  into  the  district  court  of  the  United  States  in  and  for 
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the  district  in  which  the  defendant  shall  have  been  served  with  the 
process,  iu  the  same  manner  as  now  provided  for  the  removal  of  an 
action  brought  in  a  State  court  by  the  provisions  of  the  preceding  sec- 
lion. 

Sec.  35.  In  any  case  where  a  party  is  entitled  to  copies  of  the 
records  and  proceedings  in  any  snit  or  prosecution  in  a  State  icourt,  to 
be  used  in  any  court  of  the  United  States,  if  the  clerk  of  said  State 
court,  upon  demand,  and  the  payment  or  tender  of  the  legal  fees, 
refuses  or  neglects  to  deliver  to  him  certified  copies  of  such  records  and 
proceedings,  the  court  of  the  United  States  in  which  such  records  and 
proceedings  are  needed  may,  on  proof  by  affidavit  that  the  clerk  of  said 
State  court  has  refused  or  neglected  to  deliver  copies  thereof,  on  demand 
as  aforesaid,  direct  such  record  to  be  supplied  by  &fMf0\t  or  other- 
wise, as  the  circumstances  of  the  case  may  require  ano^aUow;  and 
thereupon  such  proceedings,  trial,  and  Judgment  may  be  had  in  the  said 
court  of  the  United  States,  and  all  such  processes  awarded,  as  if  certi- 
fied copies  of  such  records  and  proceedings  had  been  regularly  before 
the  said  court. 

Sec.  3&  When  any  suit  shall  be  removed  from  a  State  court  to  a 
district  court  of  the  United  States,  any  attachment  or  sequestration 
of  the  goods  or  estate  of  the  defendant  had  in  such  suit  in  the  State 
court  shall  hold  the  goods  or  estate  so  attached  or  sequestered  to 
answer  the  final  Judgment  or  decree  in  the  same  manner  as  by  law 
they  would  have  been  held  to  answer  final  Judgment  or  decree  had  it 
been  rendered  by  the  court  in  which  said  suit  was  commenced.  All 
bonds,  undertakings,  or  security  given  by  either  party  in  such  suit 
prior  to  its  removal  shall  remain  valid  and  effectual  notwithstanding 
said  removal;  and  all  injunctions,  orders,  and  other  proceedings  had 
in  such  suit  prior  to  its  removal  shall  remain  in  full  force  and  effect 
until  dissolved  or  modified  by  the  court  to  which  such  suit  shall  be 
removed. 

Sec.  37.  If  in  any  suit  commenced  in  a  district  court,  or  removed 
from  a  State  court  to  a  district  court  of  the  United  States,  it  shall 
appear  to  the  satisfaction  of  the  said  district  court,  at  any  time  after 
such  suit  has  been  brought  or  removed  thereto,  that  such  suit  does  not 
really  and  substantially  involve  a  dispute  or  controversy  properly 
within  the  Jurisdiction  of  said  district  court,  or  that  the  parties  to 
said  suit  have  been  improperly  or  coUusively  made  or  Joined,  either  as 
plaintiffs  or  defendants,  for  the  purpose  of  creating  a  case  cognizable  or 
removable  under  this  chapter,  the  said  district  court  shall  proceed  no 
further  therein,  but  shall  dismiss  the  suit  or  remand  it  to  the  court 
from  which  it  was  removed,  as  Justice  may  require,  and  shall  make 
such  order  as  to  costs  as  shall  be  Just. 

Sec.  38.  The  district  court  of  the  United  States  shall,  in  all  suits 
removed  under  the  provisions  of  this  chapter,  proceed  therein  as  if  the 
suit  had  been  originally  commenced  in  said  district  court,  and  the  same 
proceedings  had  been  taken  in  such  suit  In  said  district  court  as  shall 
have  been  had  therein  in  said  State  court  prior  to  its  removal. 
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Sec.  39.  In  all  causes  removable  under  this  cbapter,  if  the  clerk 
of  the  State  court  in  which  any  such  cause  shall  be  pending  shall  refuse 
to  any  one  or  more  of  the  parties  or  persons  applying  to  remove  the 
same,  a  copy  of  the  record  therein,  after  tender  of  legal  fees  for  such 
copy,  said  clerk  so  offending  shall,  on  conviction  thereof  in  the  district 
court  of  the  United  States  to  which  said  action  or  proceeding  was 
removed,  be  fined  not  more  than  one  thousand  dollars,  or  imprisoned 
not  more  than  one  year,  or  both.  The  district  court  to  which  any  cause 
shall  be  removable  under  this  chapter  shall  have  power  to  issue  a  writ 
of  certiorari  to  said  State  court  commanding  said  State  court  to  make 
return  of  the  record  in  any  such  cause  removed  as  aforesaid,  or  in 
which  any  one  or  more  of  the  plaintiffs  or  defendants  have  complied 
with  the  provisions  of  this  chapter  for  the  removal  of  the  same,  and 
enforce  said  writ  according  to  law.  If  it  shall  be  impossible  for  the 
parties  or  persons  removing  any  cause  under  this  chapter,  or  comply- 
ing with  the  provisions  for  the  removal  thereof,  to  obtain  such  copy, 
for  the  reason  that  the  clerk  of  said  State  court  refuses  to  furnish  a 
copy,  on  payment  of  legal  fees,  or  for  any  other  reason,  the  district 
court  shall  make  an  order  requiring  the  prosecutor  in  any  such  action 
or  proceeding  to  enforce  forfeiture  or  recover  penalty,  as  aforesaid,  to 
file  a  copy  of  the  paper  or  proceeding  by  which  the  same  was  com- 
menced, within  such  time  as  the  court  may  determine;  and  in  default 
thereof  the  court  shall  dismiss  the  said  action  or  proceeding;  but  if 
said  order  shall  be  complied  with,  then  said  district  court  sliall  require 
the  other  party  to  plead,  and  said  action  or  proceeding  shall  proceed 
to  final  judgment.  The  said  district  court  may  make  an  order  requiring 
the  parties  thereto  to  plead  de  novo ;  and  the  bond  given,  conditioned  as 
aforesaid,  shall  be  discharged  so  far  as  it  requires  copy  of  the  record 
to  be  filed  as  aforesaid. 
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Chapter  Focr. 


DISTRICT    CX)IRT— MISCELLANEOrS    PROVISIOXS. 


Sec. 

40.  Capital  offenses;   where  tri- 

able. 

41.  Offenses    on    the   high    seas, 

etc.,  where  triable. 

42.  Offenses  begun  in  one  district 

and  completed  in  another. 

43.  Suits  for  penalties  and  for- 

feitures, where  brought. 

44.  Suits    for    internal    revenue 

taxes,  where  brought 

45.  Seizures,  where  cognizable. 
4ft.  Capture    of    insurrectionary 

property,  where  cogniz- 
able. 

47.  Certain    seizures    cognizable 

in  any  district  into  which 
the  property  is  taken. 

48.  Jurisdiction  In  patent  cases. 

49.  Proceedings  to  enjoin  Comp- 

troller of  the  Currency. 

50.  When  a  part  of  several  de- 

fendants can  not  be  served. 

51.  Civil     suits,     where     to     be 

brought. 

52.  Suits    in    States    containing 

more  than  one  district. 

53.  Districts      containing      more 

than  one  division;  where 
suit  to  be  brought;  trans- 
fer of  criminal  cases. 

54.  Suits  of  a  local  nature,  where 

to  be  brought. 

55.  When  property  lies  in  differ- 

ent districts  in  same  State. 


Sec. 


57. 


.'K 


59. 


00. 


Gl. 
(52. 

I 

(U. 
(»T. 


When  property  lies  in  differ- 
ent States  in  same  circuit : 
Jurisdiction  of  receiver. 

Absent  defendants  in  suits  to 
enforce  liens,  remove  clouds 
on  titles,  etc. 

Civil  causes  may  be  trans- 
ferred to  another  division 
of  district  by  agreement 

Upon  creation  of  new  district 
or  division,  where  prosecu- 
tion to  be  instituted  or  ac- 
tion brought 

Creation  of  new  district,  or 
transfer  of  territory  not  to 
divest  lien;  how  lien  to  be 
enforced. 

Commissioners  to  administ^ 
oaths  to  appraisers. 

Transfer  of  records  to  dis- 
trict court  when  a  Terri- 
tory becomes  a  State. 

District  Judge  shall  demand 
and  compel  delivery  of  rec- 
ords of  Territorial  court 

Jurisdiction  of  district  courts 
iu  cases  transferred  from 
Territorial  courts. 

Receivers  to  manage  property 
according  to  State  laws. 

Suits  against  receiver. 

Certain  persons  not  to  be  ap- 
pointed or  employed  as  of- 
ficers of  courts. 

Certain  persons  not  to  be 
masters  or  receivers. 


Sec.  40.  The  trial  of  offenses  punishable  with  death  shall  be  had  in 
the  county  where  the  offense  was  committed,  where  that  can  be  done 
without  great  Inconvenience. 

Sec.  41.  The  trial  of  nil  offenses  committed  upon  the  high  seas,  or 
elsewhere  out  of  the  Jurisdiction  of  any  particular  State  or  district, 
shall  lie  in  the  district  where  the  offender  Is  found,  or  into  which  he  is 
first  hrotiffht. 

Sec.  42.  When  any  offense  against  the  X'nited  States  Is  begun  in  one 
Judicial  district  and  completed  In  another,  it  sh>ill  be  deemed  to  have 
been  committed  in  either,  and  may  l>e  dealt  with,  inquired  of.  tried, 
determined,  and  ininished  In  either  district,  in  the  same  manner  as  If 
it  bad  been  actually  a"<i  wholly  committed  therein. 
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Sec.  43.  All  pecuniar}'  penalties  and  forfeitures  may  be  sued  for  and 
recovered  either  in  tbe  district  where  tbey  accrue  or  in  the  district 
where  the  offender  is  found. 

Sec.  44.  Taxes  accruing  under  any  law  proylding  internal  revenue 
may  be  sued  for  and  recovered  either  in  the  district  where  the  liability 
for  such  tax  occurs  or  in  the  district  where  the  delinquent  resides. 

Sxo.  45.  Proceedings  on  seizures  made  on  the  high  seas,  for  forfeit- 
ure under  any  law  of  the  United  States,  may  be  prosecuted  in  any  dis- 
trict into  which  the  property  so  seized  is  brought  and  proceedings  insti- 
tuted. Proceedings  on  such  seizures  made  within  any  district  shall  be 
prosecuted  in  the  district  where  the  seizure  is  made,  except  in  cases 
where  it  is  otherwise  provided. 

Sec.  46.  Proceedings  for  the  condemnation  of  any  property  captured, 
whether  on  the  high  seas  or  elsewhere  out  of  the  limits  of  any  judicial 
district,  or  within  any  district,  on  account  of  its  being  purchased  or 
acquired,  sold  or  given,  with  intent  to  use  or  employ  the  same,  or  to 
suffer  it  to  be  used  or  employed,  in  aiding,  abetting,  or  promoting  any 
insurrection  against  the  Government  of  the  United  States,  or  knowingly 
so  used  or  employed  by  the  owner  thereof,  or  with  his  consent,  may  be 
prosecuted  in  any  district  where  the  same  may  be  seized,  or  into  which 
it  may  be  taken  and  proceedings  first  instituted. 

Sec.  47.  Proceedings  on  seizures  for  forfeiture  of  any  vessel  or  cargo 
entering  any  port  of  entry  which  has  been  closed  by  the  President  in 
pursuance  of  law,  or  of  goods  and  chattels  coming  from  a  State  or  sec- 
tion declared  by  proclamation  of  the  President  to  be  In  insurrection  into 
other  parts  of  the  United  States,  or  of  any  vessel  or  vehicle  conveying 
such  property,  or  conveying  persons  to  or  from  such  State  or  section,  or 
of  any  vessel  belonging,  in  whole  or  in  part,  to  any  inhabitant  of  such 
State  or  section,  may  be  prosecuted  in  any  district  into  which  the  prop- 
erty so  seized  may  be  taken  and  proceedings  instituted ;  and  the  district 
court  thereof  shall  have  as  full  Jurisdiction  over  such  proceedings  as  if 
the  seizure  was  made  in  that  district. 

Sec.  48.  In  suits  brought  for  the  Infringement  of  letters  patent  the 
district  courts  of  the  United  States  shall  have  Jurisdiction,  in  law  or 
in  equity,  in  the  district  of  which  the  defendant  is  an  inhabitant,  or 
in  any  district  in  which  the  defendant,  whether  a  person,  partnership, 
or  corporation,  shall  have  committed  acts  of  infringement  and  have  a 
regular  and  established  place  of  business.  If  such  suit  is  brought  in  a 
district  of  which  the  defendant  is  not  an  inhabitant,  but  in  which  such 
defendant  has  a  regular  and  established  place  of  business,  service  of 
process,  summons,  or  subpoena  upon  the  defendant  may  be  made  by 
service  upon  the  agent  or  agents  engaged  in  conducting  such  business 
in  the  district  in  which  suit  is  brought. 

Sec.  49.  All  proceedings  by  any  national  banking  association  to 
enjoin  the  Comptroller  of  the  Currency,  under  the  provisions  of  any  law 
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relating  to  national  banking  associations,  shall  be  bad  In  the  district 
where  such  association  is  located. 

Sec.  50.  When  there  are  several  defendants  in  any  suit  at  law  or  in 
equity,  and  one  or  more  of  them  are  neither  inhabitants  of  nor  found 
within  the  district  In  which  the  suit  is  brought,  and  do  not  voluntarily 
appear,  the  court  may  entertain  Jurisdiction,  and  proceed  to  the  trial 
and  adjudication  of  the  suit  between  the  parties  who  are  properly 
before  it;  but  the  Judgment  or  decree  rendered  therein  shall  not  con- 
clude or  prejudice  other  parties  not  regularly  served  with  process  nor 
voluntarily  appearing  to  answer;  and  non-Joinder  of  parties  who  are 
not  inhabitants  of  nor  found  within  the  district,  as  aforesaid,  shall  not 
constitute  matter  of  abatement  or  objection  to  the  suit. 

Section  4  of  the  Clayton  Act  (October  15,  1914,  38  Stat.  731).  is  as 
folloiDs : 

Sec.  4.  That  any  person  who  shall  be  injured  in  his  business  or 
property  by  reason  of  anything  forbidden  In  the  anti-trust  laws  may 
sue  therefor  in  any  district  court  of  the  United  States  in  the  district  in 
which  the  defendant  resides  or  is  found  or  has  an  agent,  i^ithout  respect 
to  the  amount  in  controversy,  and  shall  recover  threefold  the  damages  by 
him  sustained,  and  the  cost  of  suit,  including  a  reasonable  attorney's 
fee. 

Sec.  51.  Except  as  provided  in  the  five  succeeding  sections,  no  person 
shall  be  arrested  in  one  district  for  trial  in  another,  In  any  civil  action 
before  a  district  court;  and,  except  as  provided  in  the  six  succeeding 
sections,  no  civil  suit  shall  be  brought  in  any  district  court  against  any 
person  by  an>'  original  process  or  proceeding  in  any  other  district  than 
that  whereof  he  is  an  inhabitant ;  but  where  the  Jurisdiction  is  founded 
only  on  the  fact  that  the  action  is  between  citizens  of  different  States, 
suit  shall  be  brought  only  in  the  district  of  the  residence  of  either  the 
plaintiff  or  the  defendant. 

Sec.  52.  When  a  State  contains  more  than  one  district,  every  suit  not 
of  a  local  nature,  in  the  district  court  thereof,  against  a  single  defend- 
ant, inhabitant  of  such  State,  must  be  brought  in  the  district  where  he 
resides;  but  if  there  are  two  or  more  defendants,  residing  in  different 
districts  of  the  State,  it  may  be  brought  in  either  district,  and  a  dupli- 
cate writ  may  be  issued  against  the  defendants,  directed  to  the  marshal 
of  any  other  district  in  which  any  defendant  resides.  The  clerk  issuing 
the  duplicate  writ  shall  endorse  thereon  that  it  is  a  true  copy  of  a  writ 
sued  out  of  the  court  of  the  proper  district ;  and  such  original  and  dupli- 
cate writs,  when  executed  and  returned  into  the  office  from  which  they 
issue,  shall  constitute  and  be  proceeded  on  as  one  suit:  and  upon  any 
Judgnient  or  decree  rendered  therein,  execution  may  be  Issued,  directed 
to  the  marshal  of  any  district  in  the  same  State. 

Sec.  53.  When  a  district  contains  more  than  one  division,  every 
suit  not  of  a  local  nature  against  a  single  defendant  must  be  brought 
in  the  division  where  he  resides;  but  if  there  are  two  or  more  defend- 
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ants  residing  in  different  divisions  of  the  district  it  may  be  brought  in 
either  division.  All  mesne  and  final  process  subject  to  the  provisions  of 
this  section  may  be  served  and  executed  in  any  or  all  of  the  divisions 
of  the  district,  or  if  the  State  contains  more  than  one  district,  then  in 
any  of  such  districts,  as  provided  in  the  preceding  section.  All  prose- 
cutions for  crimes  or  offenses  shall  be  had  within  the  division  of  such 
districts  where  the  same  were  committed,  unless  the  court,  or  the  Judge 
thereof,  upon  the  application  of  the  defendant,  shall  order  the  cause  to 
t>e  transferred  for  prosecution  to  another  division  of  the  district  When 
a  transfer  is  ordered  by  the  court  or  Judge,  all  the  papers  in  the  case, 
or  certified  copies  thereof,  shall  be  transmitted  by  the  clerk,  under  the 
seal  of  the  court,  to  the  division  to  which  the  cause  is  so  ordered  trans- 
ferred; and  thereupon  the  cause  shall  be  proceeded  with  in  said  divi- 
sion in  the  same  manner  as  if  the  offense  had  been  committed  therein. 
In  all  cases  of  the  removal  of  suits  from  the  courts  of  a  State  to  the 
district  court  of  the  Ignited  States  such  removal  sliall  be  to  the  Ignited 
States  district  court  in  the  division  in  which  the  county  is  situated 
from  which  the  removal  is  made ;  and  the  time  within  which  the  removal 
sliall  be  perfected,  in  so  far  as  it  refers  to  or  is  regulated  by  the  terms 
of  United  States  courts,  shall  be  deemed  to  refer  to  the  term  of  the 
Ignited  States  district  court  in  such  division. 

Sec.  54.  In  suits  of  a  local  nature,  where  the  defendant  resides  in  a 
different  district,  In  the  same  State,  from  that  in  which  the  suit  is 
brought,  the  plaintiff  may  have  original  and  final  process  against  him, 
directed  to  the  marshal  of  the  district  in  which  he  resides. 

Sec.  55.  Any  suit  of  a  local  nature,  at  law  or  in  equity,  where  the 
land  or  other  subject-matter  of  a  fixed  character  lies  partly  in  one  dis- 
trict and  partly  in  another,  within  the  same  State,  may  be  brought  in 
the  district  court  of  either  district ;  and  the  court  in  which  it  is  brought 
shall  have  Jurisdiction  to  hear  and  decide  it,  and  to  cause  mesne  or  final 
process  to  be  Issued  and  executed,  as  fully  as  if  the  said  subject-matter 
were  wholly  within  the  district  for  which  such  court  is  constituted. 

Sec  56.  Where  in  any  suit  in  which  a  receiver  shall  be  appointed 
the  land  or  other  property  of  a  fixed  character,  the  subject  of  the  suit, 
lies  within  different  States  in  the  same  Judicial  circuit,  the  receiver  so 
ap]K>inted  shall,  upon  giving  bond  as  required  by  the  court,  immediately 
be  vested  with  full  Jurisdiction  and  control  over  all  the  property,  the 
subject  of  the  suit,  lying  or  being  within  such  circuit ;  subject,  however, 
to  the  disapproval  of  such  order,  within  thirty  days  thereafter,  by  the 
circuit  court  of  appeals  for  such  circuit,  or  by  a  circuit  Judge  thereof, 
after  reasonable  notice  to  adverse  parties  and  an  opportunity  to  be  heard 
upon  the  motion  for  such  disapproval;  and  subject,  also,  to  the  filing 
and  entering  in  the  district  court  for  each  district  of  the  circuit  in 
which  any  portion  of  the  property  may  lie  or  be,  within  ten  days  there- 
after, of  a  duly  certified  copy  of  the  bill  and  of  the  order  of  appoint- 
ment. The  disapproval  of  such  appointment  within  such  thirty  days, 
or  the  failure  to  file  such  certified  copy  of  the  bill  and  order  of  appoint- 
ment within  ten  days,  as  herein  required,  shall  dlvost  such  receiver  of 
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jurisdiction  over  all  such  property  exc^t  that  portion  thereof  lying  or 
being  within  the  State  in  which  the  suit  is  brought  In  any  case  com- 
ing within  the  provisions  of  this  section,  in  which  a  receiver  shall  be 
appointed,  process  may  issue  and  be  executed  within  any  district  of 
the  circuit  in  the  same  manner  and  to  the  same  extent  as  if  the  property 
were  wholly  within  the  same  district;  but  orders  affecting  such  prop- 
erty shall  be  entered  of  record  in  each  district  in  which  the  property 
affected  may  lie  or  be. 

Sec.  57.  When  in  any  suit  commenced  in  any  district  court  of  the 
United  States  to  enforce  any  legal  or  equitable  lien  upon  or  claim  to, 
or  to  remove  any  incumbrance  or  lien  or  cloud  upon  the  title  to  real  or 
personal  property  within  the  district  where  such  suit  is  brought,  one 
or  more  of  the  defendants  therein  shall  not  be  an  inhabitant  of  or 
found  within  the  said  district,  or  shall  not  voluntarily  appear  thereto, 
it  shall  be  lawful  for  the  court  to  make  an  order  directing  such  absent 
defendant  or  defendants  to  appear,  plead,  answer,  or  demur  by  a  day 
certain  to  be  designated,  which  order  shall  be  served  on  such  absent 
defendant  or  defendants,  if  practicable,  wherever  found,  and  also  upon 
the  person  or  persons  in  possession  or  charge  of  said  property,  if  any 
there  be ;  or  where  such  personal  service  upon  such  absent  defendant  or 
defendants  is  not  practicable,  such  order  shall  be  published  in  such 
manner  as  the  court  may  direct,  not  less  than  once  a  week  for  six 
consecutive  weeks.  In  case  such  absent  defendant  shall  not  appear, 
plead,  answer,  or  demur  within  the  time  so  limited,  or  within  some 
further  time,  to  be  allowed  by  the  court,  in  its  discretion,  and  upon 
proof  of  the  service  or  publication  of  said  order  and  of  the  perform- 
ance of  the  directions  contained  in  the  same,  it  shall  be  lawful  for  the 
court  to  entertain  jurisdiction,  and  proceed  to  the  hearing  and  adjudi- 
cation of  such  suit  in  the  same  manner  as  if  such  absent  defendant 
had  been  served  with  process  within  the  said  district;  but  said  adjudi- 
cation shall,  as  regards  said  absent  defendant  or  defendants  without 
appearance,  affect  only  the  property  which  shall  have  been  the  subject 
of  the  suit  and  under  the  jurisdiction  of  the  court  therein,  within  such 
district;  and  when  a  part  of  the  said  real' or  personal  property  against 
which  such  proceedings  shall  be  taken  shall  be  within  another  district 
but  within  the  same  State,  such  suit  may  he  brought  in  either  district 
in  said  State:  Provided,  hoicever,  That  any  defendant  or  defendants 
not  actually  personally  notified  as  above  provided  may,  at  any  time 
within  one  year  after  final  judgment  in  any  suit  mentioned  in  this  sec- 
tion, enter  his  appearance  in  said  suit  in  said  district  court,  and  there- 
upon the  said  court  shall  make  an  order  setting  aside  the  Judgment 
therein  and  permitting  said  defendant  or  defendants  to  plead  therein 
on  payment  by  him  or  them  of  such  costs  as  the  court  shall  deem  Just : 
and  thereupon  said  suit  shall  be  proceeded  with  to  final  Judgment 
according  to  law. 

Sec.  58.  Any  civil  cause,  at  law  or  in  equity,  may,  on  written  stipu- 
lation of  the  parties  or  of  their  attorneys  of  record  signed  and  filed  with 
the  papers  in  the  case,  in  vacation  or  in  term,  and  on  the  written  order 
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of  the  Judge  signed  and  filed  in  the  case  in  vacation  or  on  the  order  of 
the  court  duly  entered  of  record  in  term,  be  transferred  to  the  court 
of  any  other  division  of  the  same  district,  without  regard  to  the  resi- 
dence of  the  defendants,  for  trial.  When  a  cause  shall  be  ordered  to 
be  transferred  to  a  court  in  any  other  division,  it  shall  be  the  duty  of 
the  clerk  of  the  court  from  which  the  transfer  is  made  to  carefully 
transmit  to  the  derk  of  the  court  to  which  the  transfer  is  made  the 
entire  file  of  papers  in  the  cause  and  all  documents  and  deposits  in  his 
court  pertaining  thereto,  together  with  a  certified  transcript  of  the 
records  of  all  orders,  interlocutory  decrees,  or  other  entries  in  the 
cause ;  and  he  shall  certify,  under  the  seal  of  the  court,  that  the  papers 
sent  are  all  which  are  on  file  in  said  court  belonging  to  the  cause;  for 
the  performance  of  which  duties  said  clerk  so  transmitting  and  certify- 
ing shall  receive  the  same  fees  as  are  now  allowed  by  law  for  similar 
services,  to  be  taxed  in  the  bill  of  costs,  and  regularly  collected  with 
the  other  costs  in  the  cause;  and  such  transcript,  when  so  certified  and 
received,  shall  [t]  henceforth  constitute  a  i>art  of  the  record  of  the 
cause  in  the  court  to  which  the  transfer  shall  be  made.  The  clerk 
receiving  such  transcript  and  original  papers  shall  file  the  same  and 
the  case  shall  then  proceed  to  final  disposition  as  other  cases  of  a  like 
nature. 

Sec.  59.  Whenever  any  new  district  or  division  has  been  or  stiall  be 
established,  or  any  county  or  territory  has  been  or  shall  be  transferred 
from  one  district  or  division  to  another  district  or  division,  prosecu- 
tions for  crimes  and  offenses  committed  within  such  district,  division, 
county,  or  territory  prior  to  such  transfer,  shall  be  commenced  and  pro- 
ceeded with  the  same  as  if  such  new  district  or  division  had  not  been 
created,  or  such  county  or  territory  had  not  been  transferred,  unless 
the  court,  upon  the  application  of  the  defendant,  shall  order  the  cause 
to  be  removed  to  the  new  district  or  division  for  trial.  Civil  actions 
pending  at  the  time  of  the  creation  of  any  such  district  or  division,  or 
^e  transfer  of  any  such  county  or  territory,  and  arising  witliin  the 
district  or  division  so  created  or  the  county  or  territory  so  transferred, 
shall  be  tried  in  the  district  or  division  as  it  existed  at  the  time  of  the 
institution  of  the  action,  or  in  the  district  or  division  so  created,  or  to 
which  the  county  or  territory  is  or  shall  be  so  transferred,  as  may  be 
agreed  upon  by  the  parties,  or  as  \he  court  shall  direct.  The  transfer 
of  such  prosecutions  and  actions  shall  be  made  in  the  manner  provided 
in  the  section  last  preceding. 

8ec.  60.  The  creation  of  a  new  district  or  division  or  the  transfer  of 
any  county  or  territory  from  one  district  or  division  to  another  district 
or  division,  shall  not  affect  or  divest  any  Hen  theretofore  acquired  in 
the  circuit  or  district  court  by  virtue  of  a  decree,  judgment,  execution, 
attachment,  seizure,  or  otherwise.  niK>n  proiierty  situated  or  being  within 
the  district  or  division  so  created,  or  the  county  or  territory  so  trans- 
ferred. To  enforce  any  such  lien,  the  clerk  of  the  court  in  which  the 
same  is  acquired,  upon  the  request  and  at  the  cost  of  the  party  desiring 
the  same,  shall  make  a  true  and  certified  copy  of  the  record  thereof, 
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which,  when  8o  made  and  certified,  aud  filed  in  the  proper  conrt  of  the 
district  or  division  In  which  such  pror>erty  is  situated  or  shall  be,  after 
such  transfer,  shall  constitute  the  record  of  such  lien  in  such  court,  and 
shall  be  evidence  in  all  courts  and  places  equally  with  the  original 
thereof;  and  thereafter  like  proceedings  shall  lie  had  thereon,  aud  with 
the  same  effect,  as  though  the  cause  or  proceeding  had  been  originally 
instituted  in  such  court.  The  provisions  of  this  section  shall  apply  not 
only  in  all  cases  where  a  district  or  division  is  created,  or  a  county  or 
any  territory  is  transferred  by  this  or  any  future  act,  but  also  in  all 
cases  where  a  district  or  division  has  been  created,  or  a  county  or  any 
territory  has  been  transferred  by  any  law  heretofore  enacted. 

Sec.  61.  Any  district  judge  may  appoint  commissioners,  before  whom 
appraisers  of  vessels  or  goods  and  merchandise  seized  for  breaches  of 
any  law  of  the  Ignited  States,  may  be  sworn;  and  such  oaths,  so  taken, 
shall  be  as  effectual  as  if  taken  before  the  Judge  in  open  court. 

Sec.  62.  When  any  Territory  is  admitted  as  a  State,  and  a  district 
court  is  established  therein,  all  the  records  of  the  proceedings  in  the 
several  cases  pending  in  the  highest  court  of  said  Territory*  at  the  time 
of  such  admission,  and  all  records  of  the  proceedings  in  the  several 
cases  in  which  Judgments  or  decrees  had  been  rendered  in  said  Terri- 
torial court  before  that  time,  and  from  which  writs  of  error  could  have 
been  sued  out  or  appeals  could  have  been  taken,  or  from  which  writs 
of  error  had  been  sued  out  or  appeals  had  been  taken  and  prosecuted 
to  the  Supreme  Court  or  to  the  circuit  court  of  appeals,  shall  be  trans- 
ferred to  and  deposited  in  the  district  court  for  the  said  State. 

Sec.  63.  It  shall  be  the  duty  of  the  district  Judge,  in  the  case  pro- 
vided in  the  preceding  section,  to  demand  of  the  clerk,  or  other  person 
having  i)ossession  or  custody  of  the  records  therein  mentioned,  the 
delivery  thereof,  to  be  deposited  in  said  district  court;  and  in  case  of 
the  refusal  of  such  clerk  or  person  to  comply  with  such  demand,  the 
said  district  Judge  shall  compel  the  delivery  of  such  records  by  attach- 
ment or  otherwise,  according  to  law. 

,  Src.  64.  When  any  Territory  is  admitted  as  a  State,  and  a  district 
court  is  established  therein,  the  said  district  court  shall  take  cognizance 
of  all  cases  which  were  pending  and  undetermined  in  the  trial  courts 
of  such  Territory,  from  the  Judgments  or  decrees  to  be  rendered  in 
which  writs  of  error  could  have  been  sued  out  or  appeals  taken  to  the 
Supreme  Court  or  to  the  circuit  court  of  appeals,  aud  shall  proceed  to 
bear  and  determine  the  same. 

Sec.  65.  Whenever  in  any  cause  pending  in  any  court  of  the  United 
States  there  shall  be  a  receiver  or  manager  in  possession  of  any  prop- 
erty, such  receiver  or  manager  shall  manage  and  operate  such  property 
according  to  the  requirements  of  the  valid  laws  of  the  State  in  which 
such  property  shall  be  situated,  in  the  same  manner  that  the  owner  or 
possessor  thereof  would  be  bound  to  do  if  in  possession  thereof.  Any 
receiver  or  manager  who  shall  willfully  violate  any  provision  of  this 
section  shall  be  fined  not  more  than  three  thoasand  dollars,  or  impris- 
oned not  more  than  one  year,  or  both. 
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Sec.  66.  Erery  receiver  or  manager  of  any  property  appointed  by 
any  court  of  the  I'nited  States  may  be  sued  in  respect  of  any  act  or 
transaction  of  his  in  carrj'ing  on  the  business  connected  with  such 
property,  without  the  previous  leave  of  the  court  in  which  such  receiver 
or  manager  was  appointed ;  but  such  suit  shall  be  subject  to  the  general 
equity  Jurisdiction  of  the  court  in  which  such  manager  or  receiver  was 
appointed  so  far  as  the  same  may  be  necessary'  to  the  ends  of  Justice. 

Sec.  67.  (As  amended  December  21,  1911,  37  Stat.  40.)  No  person 
shall  be  appointed  to  or  employed  in  any  office  or  duty  in  any  court 
who  is  related  by  affinity  or  consanguinity  within  the  degree  of  first 
cousin  to  the  Judge  of  such  court:  Provided,  Tliat  no  such  person  at 
present  holding  a  position  or  employment  in  a  circuit  court  shall  be 
debarred  from  similar  appointment  or  employment  in  the  district  court 
succeeding  to  such  circuit  court  Jurisdiction. 

Sec.  68.  No  clerk  of  a  district  court  of  the  Ignited  States  or  his 
deputy  shall  be  appointed  a  receiver  or  master  in  any  case,  except 
where  the  Judge  of  said  court  shall  determine  that  special  reasons  exist 
therefor,  to  be  assigned  in  the  order  of  appointment. 


Chapter  Fivk. 

■• 
{This  defines  the  boundaries  of  the  various  districts  and  fixes  the  times 

and  places  of  holding  court  in  each  district,) 
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Jurisdiction :  when  Judg- 
ment final. 

Appeals  in  proceedings  for 
injunctions   and   receivers. 

Appellate  and  supervisory 
Jurisdiction       under       the 

•  bankrupt  act. 

Appeals  from  the  T'nited 
States  court  for  China. 

Allowance  of  appeals,  etc. 

Writs  of  error  and  appeals 
from  the  supreme  courts 
of  Arizona  and  New  Mex- 
ico. 

Writs  of  error  and  appeals 
from  district  court  for 
Alaska  to  circuit  court  of 
appeals   for   ninth  circuit. 

Appeals  and  writs  of  error 
from  Alaska :  where  heard. 
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Sec.  116.  {A8  amended  by  act  January  28,  1015,  38  Stat  803.)  There 
sball  be  nine  judicial  circuits  of  the  United  States,  constituted  as  fol- 
lows: 

First.  The  first  circuit  shall  include  the  districts  of  Rhode  Islands 
Massachusetts,  New  Hampshire,  Maine  and  Porto  Rico. 

Second.  The  second  circuit  shall  include,  the  districts  of  Vermont^ 
Connecticut,  and  New  York. 

Third.  The  third  circuit  shall  include  the  districts  of  PeunsylYania. 
New  Jersey,  and  Delaware. 

Fourth.  The  fourth  circuit  shall  include  the  districts  of  Maryland^ 
Virginia.  West  Virginia,  North  Carolina,  and  South  Carolina. 

Fifth.  The  fifth  circuit  shall  include  the  districts  of  Georgia,  Florida, 
Alabama,  Mississippi,  Louisiana,  and  Texas. 

Sixth.  The  sixth  circuit  shall  include  the  districts  of  Ohio,  Michigan, 
Kentucky,  and  Tennessee. 

Seventh.  The  seventh  circuit  shall  include  the  districts  of  Indiana* 
Illinois,  and  Wisconsin. 

Eighth.  The  eighth  circuit  shall  include  the  districts  of  Nebraska, 
Minnesota,  Iowa,  Missouri,  Kansas.  Arkansas,  Colorado,  Wyoming, 
North  Dakota,  South  Dakota,  Utah,  and  Oklahoma. 

Ninth.  The  ninth  circuit  shall  include  the  districts  of  California. 
Oregon.  Nevada,  Washington,  Idaho,  Montana,  and  Hawaii 

CSew  Mewico  ia  in  the  eighth  circuit,  Arizona  in  the  ninth,) 

Sec.  117.  There  shall  be  in  each  circuit  a  circuit  court  of  appeals, 
which  shall  consist  of  three  judges,  of  whom  two  shall  constitute  a 
quorum,  and  which  shall  be  a  court  of  record,  with  appellate  jurisdic- 
tion, as  hereinafter  limited  and  established. 

Sec.  118.  (As  amended  January  13.  1012,  37  Stat  57.)  There  shall 
be  in  the  second,  seventh,  and  eighth  circuits,  respectively,  four  circuit 
judges;  in  the  fourth  circuit,  two  circuit  judges;  and  in  each  of  the 
other  circuits,  three  circuit  judges,  to  be  appointed  by  the  President, 
by  and  with  the  advice  and  consent  of  the  Senate.  They  shall  be  enti- 
tled to  receive  a  salary  at  the  rate  of  seven  thousand  dollars  a  year 
each,  imyable  monthly.  E«kch  circuit  judge  shall  reside  within  his  cir- 
cuit. The  circuit  judges  in  each  circuit  shall  be  judges  of  the  circuit 
court  of  appeals  in  that  circuit,  and  it  shall  be  the  duty  of  each  circuit 
judge  in  each  circuit  to  sit  as  one  of  the  judges  of  the  circuit  court  of 
appeals  in  that  circuit  from  time  to  time  according  to  law:  Provided, 
That  nothing  In  this  section  shall  be  construed  to  prevent  any  circuit 
judge  holding  district  court  or  serving  in  the  Commerce  Court,  or 
otherwise,  as  provided  for  and  authorized  in  other  sections  of  this  act. 

Sec.  119.  The  Chief  Justice  and  associate  justices  of  the  Supreme 
Court  shall  be  allotted  among  the  circuits  by  an  order  of  the  court,  and 
a  new  allotment  shall  be  made  whenever  it  becomes  necessary  or  con- 
venient by  reason  of  the  alteration  of  any  circuit,  or  of  the  new  appoint- 
ment of  a  Chief  Justice  or  associate  justice,  or  otherwise.    If  a  new 
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allotment  becomes  necessary  at  any  other  time  than  during  a  term,  it 
shall  he  made  by  the  Chief  Justice,  and  shall  be  binding  until  the  next 
term  and  until  a  new  allotment  by  the  court.  Whenever,  by  reason  of 
death  or  resignation,  no  justice  is  allotted  to  a  circuit,  the  Chief  Justice 
may,  until  a  justice  is  regularly  allotted  thereto,  temporarily  assign  a 
justice  of  another  circuit  to  such  circuit 

Seo.  120.  The  Chief  Justice  and  the  associate  justices  of  the  Supreme 
Court  assigned  to  each  circuit,  and  the  several  district  Judges  within 
each  circuit,  shall  be  competent  to  sit  as  Judges  of  the  circuit  court  of 
appeals  within  their  respective  circuits.  In  case  the  Chief  Justice  or  an 
associate  justice  of  the  Supreme  Court  shall  attend  at  any  session  of 
the  circuit  court  of  appeals,  he  shall  preside.  In  the  absence  of  such 
Chief  Justice,  or  associate  Justice,  the  circuit  judges  in  attendance  upon 
the  court  shall  preside  in  the  order  of  the  seniority  of  their  respective 
commissions.  In  case  the  full  court  at  any  time  shall  not  be  made  up 
by  the  attendance  of  the  Chief  Justice  or  the  associate  justice,  and  the 
circuit  judges,  one  or  more  district  Judges  within  the  circuit  shall  sit  in 
the  court,  according  to  such  order  or  provision  among  the  districf  judges 
as  either  by  general  or  particular  assignment  shall  be  designated  by 
the  court:  Provided,  That  no  judge  before  whom  a  cause  or  question 
may  have  been  tried  or  heard  in  a  district  court,  or  existing  circuit 
court,  shall  sit  on  the  trial  or  hearing  of  such  cause  or  question  in  the 
circuit  court  of  appeals. 

Sec.  121.  The  words  "circuit  justice"  and  "Justice  of  a  circuit,"  when 
used  in  this  title,  shall  be  understood  to  designate  the  justice  of  the 
Supreme  Court  who  is  allotted  to  any  circuit;  but  the  word  "Judge," 
when  applied  generally  to  any  circuit,  shall  be  understood  to  Include 
such  justice. 

Sec.  122.  Each  of  said  circuit  courts  of  appeals  shall  prescribe  the 
form  and  style  of  Its  seal,  and  the  form  of  writs  and  other  process  and 
procedure  as  may  be  conformable  to  the  exercise  of  Its  jurisdiction; 
and  shall  have  power  to  establish  all  rules  and  regulations  for  the 
conduct  of  the  business  of  the  court  within  its  jurisdiction  as  conferred 
by  law. 

Sec.  123.  The  United  States  marshals  in  and  for  the  several  districts 
of  said  courts  shall  be  the  marshals  of  said  circuit  courts  of  appeals, 
and  shall  exercise  the  same  powers  and  perform  the  same  duties,  under 
the  regulations  of  the  court,  as  are  exercised  and  performed  by  the 
marshal  of  the  Supreme  Court  of  the  United  States,  so  far  as  the  same 
may  be  applicable. 

'  Sec.  124.  Each  court  shall  appoint  a  clerk,  who  shall  exercise  the 
same  powers  and  perform  the  same  duties'  in  regard  to  all  matters 
within  its  Jurisdiction,  as  are  exercised  and  performed  by  the  clerk  of 
the  Supreme  Court,  so  far  as  the  same  may  be  applicable. 

Sec.  125.  The  clerk  of  the  circuit  court  of  appeals  for  each  circuit 
may,  with  the  approval  of  the  court,  appoint  such  number  of  deputy 
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clerks  as  the  court  may  deem  necessary.  Such  deputies  may  be  removed 
at  the  pleasure  of  the  clerk  appointing  them,  with  the  approval  of  the 
court.  In  case  of  the  death  of  the  clerk  his  deputy  or  deputies  shall, 
unless  removed  by  the  court,  continue  in  office  and  perform  the  duties 
of  the  clerk  in  his  name  until  a  clerk  is  appointed  and  lias  qualified; 
and  for  the  defaults  or  misfeasances  in  office  of  any  such  deputy, 
whether  in  the  lifetime  of  the  clerk  or  after  his  death,  the  clerk  and  liia 
estate  and  the  sureties  on  his  official  bond  shall  be  liable,  and  his  execu- 
tor or  administrator  shall  have  such  remedy  for  such  defftnlts  or  mis- 
feasances committed  after  his  death  as  the  clerk  would  be  entitled  to 
if  the  same  had  occurred  in  his  lifetime. 

Sec.  126.  {Fixes  the  times  and  places  at  tchich  the  circuit  courts  of 
appeals  shall  sit.) 

Sec.  127.     {Provides  for  securing  them  court  rooms.) 

Sec.  128.  {As  amended  hy  act  Jan.  28, 1915,  38  Stat.  803.)  The  circuit 
courts  of  appeals  shall  exercise  appellate  Jurisdiction  to  review  by  apiieal 
or  writ  of  error  final  decisions  in  the  district  courts,  including  the 
I*uited  States  district  court  for  Hawaii,  and  the  I'nited  States  district 
court  for  Porto  Rico,  in  all  cases  other  than  those  in  which  appeals  and 
writs  or  error  may  be  taken  direct  to  the  Supreme  Court,  as  provided 
in  section  two  hundred  and  thirty-eight,  unless  otherwise  provided  by 
law;  and,  except  as  provided  in  sections  two  hundred  and  thirty-nine 
and  two  hundred  and  forty,  the  judgments  and  decrees  of  the  circuit 
court  of  appeals  shall  be  final  in  all  cases  in  which  the  Jurisdiction  is 
dependent  entirely  upon  the  opposite  parties  to  the  suit  or  controversy 
being  aliens  and  citizens  of  the  United  States,  or  citizens  of  different 
States ;  also  in  all  cases  arising  under  the  patent  laws,  under  the  trade- 
mark laws,  under  the  copyright  laws,  under  the  revenue  laws,  and  under 
the  criminal  laws,  and'  in  admiralty  cases. 

Section  4  of  act  of  January  28,  1915,  38  Stat.  804,  reads  as  follotrs : 
Sec.  4.  That  the  judgments  and  decres  of  the  circuit  courts  of  appeals 
in  all  proceedings  and  cases  arising  under  the  bankruptcy  act  and  in 
all  controversies  arising  in  such  proceedings  and  cases  shall  be  final, 
save  only  that  it  shall  be  competent  for  the  Supreme  Court  to  require 
by  certiorari,  upon  the  petition  of  any  party  thereto,  that  the  proceed- 
ing, case  or  controversy  be  certified  to  it  for  review  and  determination, 
with  the  same  power  and  authority  as  if  taken  to  that  court  by  appeal 
I  or  writ  of  error,  but  certiorari  shall  not  be  allowed  in  any  such  pro- 

ceeding, case  or  controversy  unless  the  petition  therefor  is  presented  to 
the  Supreme  Court  within  three  months  from  the  date  of  such  judgment 
or  decree. 

Sec.  129.  Where  upon  a  hearing  in  equity  in  a  district  court,  or  by 
a  Judge  thereof  In  vacation,  an  injunction  shall  lie  granted,  continued, 
refused,  or  dissolved,  by  an  interlocutory  order  or  decree,  or  an  applica- 
tion to  dissolve  an  injunction  shall  l)e  refused,  or  an  interlocutory  order 
or  decree  shall  be  made  appointing  a  receiver,  an  appeal  may  be  taken 
from  such  interlocutory  order  or  decree  granting,  continuing,  refusing, 
dissolving,  or  refusing  to  dissolve,  an  injunction,  or  appointing  a  re- 
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ceiver,  to  the  circuit  court  of  api>eals,  uotwithstauding  an  appeal  in 
such  case  might,  upon  final  decree  under  the  statutes  regulating  the 
same,  be  taken  directly  to  the  Supreme  Court:  Provided,  That  the 
appeal  must  be  taken  within  thirty  days  from  the  entry  of  such  order 
or  decree,  and  It  shall  take  precedence  in  the  appellate  court ;  and  the 
proceedings  in  other  respects  in  the  court  below  shall  not  be  stayed 
unless  otherwise  ordered  by  that  court,  or  the  appellate  court,  or  a  Judge 
thereof,  during  the  pendency  of  such  appeal:  Provided,  hoicever.  That 
the  court  below  may,  in  its  discretion,  require  as  a  condition  of  the 
appeal  an  additional  bond. 

Sec.  130.  The  circuit  courts  of  appeals  shall  have  the  appellate  and 
supervisory  jurisdiction  conferred  upon  them  by  the  Act  entitled  "An 
Act  to  establish  a  uniform  system  of  bankruptcy  throughout  the  United 
States,"  approved  July  first,  eighteen  hundred  and  ninety-eight,  and  all 
laws  amendatory  thereof,  and  shall  exercise  the  same  in  the  manner 
therein  prescribed. 

Sec.  131.  The  circuit  court  of  appeals  for  the  ninth  circuit  is  empow- 
ered to  hear  and  determine  writs  of  error  and  appeals  from  the  United 
States  court  for  China,  as  provided  in  the  Act  entitled  "An  Act  creating 
a  United  States  court  for  China  and  prescribing  the  Jurisdiction  there- 
of," approved  June  thirtieth,  nineteen  hundred  and  six. 

Sec.  132.  Any  Judge  of  a  circuit  court  of  appeals,  in  respect  of  cases 
brought  or  to  be  brought  before  that  court,  shall  have  the  same  powers 
and  duties  as  to  allowances  of  appeals  and  writs  of  error,  and  the  con- 
ditions of  such  allowances,  as  by  law  belong  to  the  Justices  or  Judges  in 
respect  of  other  courts  of  the  United  States,  respectively. 

Sec.  133.  (Made  obsolete  by  the  admission  of  yeic  Mexico  and  Ari- 
zona as  States.) 

Sec.  134.  In  all  cases  other  than  those  in  which  a  writ  of  error  or 
appeal  will  lie  direct  to  the  Supreme  Court  of  the  United  States  as 
provided  in  section  two  hundred  and  forty -seven,  In  which  the  amount 
Involved  or  the  value  of  the  subject-matter  in  controversy  shall  exceed 
five  hundred  dollars,  and  in  all  criminal  cases  writs  of  error  and  appeals 
shall  lie  from  the  district  court  for  Alaska  or  from  any  division  there- 
of, to  the  circuit  court  of  appeals  for  the  ninth  circuit,  and  the  Judgments, 
orders,  and  decrees  of  said  court  shall  be  final  in  all  such  cases.  Rut 
whenever  such  circuit  court  of  appeals  may  desire  the  instruction  of 
the  Supreme  Court  of  the  United  States  upon  any  question  or  proi)oai- 
tlou  of  law  which  shall  have  arisen  in  any  such  case,  the  court  may 
certify  such  question  or  proposition  to  the  Supreme  Court,  and  there- 
upon the  Supreme  Court  shall  give  its  instruction  uiwn  the  question  or 
proi)osltion  certified  to  It,  and  its  instructions  shall  be  binding  upon  the 
circuit  court  of  appeals. 

Sec  135.  (Fixes  the  place  at  wMch  the  circuit  court  of  appeals  of 
the  ninth  circuit  shall  hear  Alaska  appeals  and  irrits  of  error.) 
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Chapter  S'evex 


THE  COURT  OF  CLAIMS. 


Sec. 

136.  Appointment,  oath,  and  sal- 

ary of  judges. 

137.  Seal. 

138.  Session;  quorum. 

139.  Officers  of  the  court 

140.  Salaries  of  officers. 

141.  Clerk's  bond. 

142.  Contingent  fund. 

143.  Reports  to  Congress;  copies 

for  departments,  etc. 

144.  Members  of  Congress  not  to 

practice  in  the  court 

145.  Jurisdiction: 

Par.  1.  Claims  against  the 
United  States. 

2.  Set-offs. 

3.  Disbursing   officers. 

146.  Judgments     for     set-off    or 

counter-claims ;     how     en- 
forced. 

147.  Decree  on  accounts  of  dis- 

bursing officers. 

148.  Claims  referred   by   depart- 

ments. 

149.  Procedure    in    cases    trans- 

mitted by  departments. 

150.  Judgments    in   cases   trans- 

mitted    by     departm«[its ; 
how  paid. 

151.  Either    House   of   Congress 

may  refer  claim  to  court 

152.  Costs  may  be  allowed  pre- 

yailing  party. 
1.53.  Claims  growing  out  of  trea- 
ties not  cognizable  therein. 

154.  Claims     pending    in     other 

courts. 

155.  Aliens. 

156.  All  claims  to  be  filed  within 

six  years;  exceptions. 

157.  Rules  of  practice;  may  pun- 

ish contempts. 

158.  Oaths  and  acknowledgments. 

159.  Petitions  and  verification. 

160.  Petition  dismissed,  when. 

161.  Burden    of   proof   and    evi- 

dence as  to  loyalty. 


Sec. 

162.  Claims  for  proceeds  arising 

from  sales  of  abandoned 
property. 

163.  Commissioners  to  take  tes- 

timony. 

164.  Power  to  call  upon  d^iart- 

ments  for  information. 

165.  When   testimony   not  to  be 

taken. 

166.  Examination  of  claimant. 

167.  Testimony;  where  taken. 
'168.  Witnesses     before    commis- 
sioners. 

169.  Cross-examination. 

170.  Witnesses;  how  sworn. 

171.  Fees   of   commissioners,    by 

whom  paid. 

172.  Claims  forfeited  for  fraud. 

173.  Claims   under  act   of  June 

16, 1874. 

174.  New    trial    on     motion    of 

claimant. 

175.  New  trial  on  motion  of  Uni- 

ted States. 

176.  Cost  of  printing  record. 

177.  No  Interest  on  claims. 

178.  Effect  of  payment  of  judnr- 

ment. 

179.  Final  Judgments  a  bar. 

180.  Debtors  to  the  United  States 

may  have  amount  due  as- 
certalned. 
ISl.  Appeals. 

182.  Appeals  In  Indian  cases. 

183.  Attorney-General's  report  to 

Congress. 

184.  Loyalty  a  jurisdictional  fact 

In  certain  cases. 
1S5.  Attorney-General  to  appear 
for  the  defense. 

186.  Persons  not  to  be  excluded 

as  witnesses  on  account  of 
color  or  because  of  Inter- 
est; plaintiff  may  be  wit- 
ness for  Government 

187.  Reports    of   court    to    Con- 

gress. 


Sec.  136.  The  Court  of  Claims,  established  by  the  act  of  February 
twenty-fourth,  eighteen  hundred  and  fifty-five,  shall  be  continued.  It 
shall  consist  of  a  chief  justice  and  four  judges,  who  shall  be  appointed 
by  the  President,  by  and  with  the  advice  and  consent  of  the  -Senate,  and 
hold  their  offices  during  good  behavior.     Each  of  them  shall  take  an 
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oath  to  support  tbe  Coustitution  of  the  United  States,  and  to  discharge 
faithfully  the  duties  of  his  office.  The  chief  justice  shall  Ire  entitled  to 
receive  an  annual  salary  of  six  thousand  five  hundred  dollars,  and  each 
of  the  other  Judges  an  annual  salary  of  six  thousand  dollars,  payable 
monthly,  from  the  Treasury. 

Sec.  137.  The  Court  of  Claims  shall  have  a  seal,  with  such  device 
thereon  as  it  may  order. 

Sec.  138.  The  Court  of  Claims  shall  hold  one  annual  session  at  the 
city  of  Washington,  beginning  on  the  first  Monday  in  December  and 
continuing  as  long  as  may  be  necessary  for  the  prompt  disposition  of 
the  business  of  the  court.  Any  three  of  the  Judges  of  said  court  shall 
constitute  a  quorum,  and  may  hold  a  court  for  the  transaction  of  busi- 
ness :  Pr*)vided,  That  the  concurrence  of  three  Judges  shall  be  necessary 
to  the  decision  of  any  case. 

Secs.  13^142,  inclusive.  Provide  for  the  appointment  and  prescribe 
the  duties  and  salaries  of  the  clerk  and  other  officials  of  the  Court  of 
Claims. 

Sec.  143.  On  the  first  day  of  every  regular  session  of  Congress,  the 
clerk  of  the  Court  of  Claims  shall  transmit  to  Congress  a  full  and 
complete  statement  of  all  the  Judgments  rendered  by  the  court  during 
the  previous  year,  stating  the  amounts  thereof  and  the  parties  in  whose 
favor  they  were  rendered,  together  with  a  brief  synopsis  of  the  nature 
of  the  claims  upon  which  they  were  rendered.  At  the  end  of  every 
term  of  the  court  he  shall  transmit  a  copy  of  Its  decisions  to  the  heads 
of  departments;  to  the  Solicitor,  the  Comptroller,  and  the  Auditors  of 
the  Treasury;  to  the  Commissioner  of  the  General  Land  Office  and  of 
Indian  Affairs;  to  the  chiefs  of  bureaus,  and  to  other  officers  charged 
with  the  adjustment  of  claims  against  the  United  States. 

Sec.  144.  Whoever,  being  elected  or  appointed  a  Senator,  Member  of, 
or  Delegate  to  Congress,  or  a  Resident  Commissioner,  shall,  after  his 
election  or  appointment,  and  either  before  or  after  he  has  qualified, 
and  during  his  continuance  in  office,  practice  in  the  Court  of  Claims, 
shall  be  fined  not  more  than  ten  thousand  dollars  and  imprisoned  not 
more  than  two  years;  and  shall,  moreover,  thereafter  be  incapable  of 
holding  any  office  of  honor,  trust,  or  profit  under  the  Government  of 
the  United  States. 

Sec.  145.  The  Court  of  Claims  shall  have  Jurisdiction  to  hear  and 
determine  the  following  matters: 

First.  All  claims  (except  for  pensions)  founded  upon  the  Constitu- 
tion of  the  United  States  or  any  law  of  Congress,  upon  any  regulation 
of  an  Executive  Department,  upon  any  contract,  express  or  implied, 
with  the  Government  of  the  United  States,  or  for  damages,  liquidated 
or  unliquidated,  in  cases  not  sounding  in  tort,  in  respect  of  which 
claims  the  party  would  be  entitled  to  redress  against  the  United  States 
either  in  a  court  of  law,  equity,  or  admiralty  if  the  United  States  were 
suable:  Provided,  however.  That  nothing  in  this  section  shall  be  con- 
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St  rued  as  giving  to  the  said  court  jurisdiction  to  bear  and  determine 
claims  growing  out  of  the  late  civil  war,  and  commonly  known  as  ''war 
claims/*  or  to  hear  and  determine  other  claims  which,  prior  to  March 
third,  eighteen  hundred  and  eighty-seven,  had  been  rejected  or  reported 
on  adversely  by  any  court,  department,  or  commission  authorized  to 
hear  and  determine  the  same. 

Second.  All  set-offs,  counterclaims,  claims  for  damages,  whether  liqui- 
dated or  unliquidated,  or  other  demands  whatsoever  on  the  part  of  the 
Government  of  the  United  States  against  any  claimant  against  the  Gov- 
ernment in  said  court :  Provided,  That  no  suit  against  the  Government 
of  the  United  States,  brought  by  any  officer  of  the  United  States  to 
recover  fees  for  services  alleged  to  have  been  performed  for  the  United 
States,  shall  be  allowed  under  this  chapter  until  an  account  for  said 
fees  shall  have  been  rendered  and  finally  acted  upon  as  reiiuired  by 
law.  unless  the  proper  accounting  officer  of  the  Treasurj"  fails  to  act 
finally  thereon  within  six  months  after  the  account  is  received  in  said 
office. 

Third.  The  claim  of  any  paymaster,  quartermaster,  commissary  of 
subsistence,  or  other  disbursing  officer  of  the  United  States,  or  of  his 
administrators  or  executors,  for  relief  from  responsibility  on  account 
of  loss  by  capture  or  otherwise,  while  in  the  line  of  his  duty,  of  Govern- 
ment funds,  vouchers,  records,  or  papers  in  his  charge,  and  for  which 
such  officer  was  and  is  held  responsible. 

Sec.  14G.  Upon  the  trial  of  any  cause  in  w^hich  any  set-off,  counter- 
claim, claim  for  damages,  or  other  demand  is  set  up  on  the  part  of  the 
Government  against  any  person  making  claim  against  the  Government 
in  said  court,  the  court  shAU  hear  and  determine  such  claim  or  demand 
both  for  and  against  the  Government  and  claimant;  and  if  upon  the 
whole  case  it  finds  that  the  claimant  is  indebted  to  the  Government  it 
shall  render  judgment  to  that  effect,  and  such  judgment  shall  be  final, 
with  the  right  of  appeal,  as  in  other  cases  provided  for  by  law.  Any 
transcript  of  such  judgment,  filed  in  the  clerk's  office  of  any  district 
court,  shall  be  entered  upon  the  records  thereof,  and  shall  thereby 
become  and  be  a  judgment  of  such  court  and  be  enforced  as  other  judg- 
ments in  such  court  are  enforced. 

Sec.  147.  Whenever  the  Court  of  Claim.s  ascertains  the  facta  of  any 
loss  by  any  paymaster,  quartermaster,  commissary  of  subsistence,  or 
other  disbursing  officer,  in  the  cases  hereinbefore  provided,  to  have  been 
without  fault  or  negligence  on  the  part  of  such  officer,  it  shall  make  a 
decree  setting  forth  the  amount  thereof,  and  upon  such  decree  the 
proper  accounting  officers  of  the  Treasury  shall  allow  to  such  officer 
the  amount  so  decreed  as  a  credit  in  the  settlement  of  his  accounts. 

Sec.  148.  When  any  claim  or  matter  is  pending  in  any  of  the  execu- 
tive departments  which  involves  controverted  questions  of  fact  or  law, 
the  head  of  such  department  may  transmit  the  same,  with  the  vouchers, 
papers,  documents  and  proofs  pertaining  thereto,  to  the  Court  of  Claims 
and  the  same  shall  be  there  proceeded  in  under  such  rules  as  the  court 
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may  adopt.  When  the  facts  and  conclusions  of  law  shall  have  been 
found,  the  court  shall  report  its  findings  to  the  department  by  which 
it  was  transmitted  for  its  guidance  and  action:  Provided,  however, 
That  if  it  shall  have  been  transmitted  with  the  consent  of  the  claimant, 
or  if  it  shall  appear  to  the  satisfaction  of  the  court  upon  the  facts  estab- 
lished, that  under  existing  laws  or  the  provisions  of  this  chapter  it  has 
Jurisdiction  to  render  judgment  or  decree  thereon,  it  shall  proceed  to  do 
so,  in  the  latter  case  giving  to  either  party  such  further  opportunity  for 
hearing  as  in  its  judgment  justice  shall  require,  and  shall  report  its 
findings  therein  to  the  department  by  which  the  same  was  referred  to 
said  court.  The  Secretary  of  the  Treasury  may,  upon  the  certificate 
of  any  auditor,  or  of  the  Comptroller  of  the  Treasury,  direct  any  claim 
or  matter,  of  which,  by  reason  of  the  subject  matter  or  character,  the 
said  court  might,  under  existing  laws,  take  jurisdiction  on  the  volun- 
tary action  of  the  claimant,  to  be  transmitted,  with  all  the  vouchers, 
papers,  documents,  and  proofs  pertaining  thereto,  to  the  said  court  for 
trial  and  adjudication. 

Sec.  149.  All  cases  transmitted  by  the  head  of  any  department,  or 
upon  the  certificate  of  any  Auditor,  or  of  the  Comptroller  of  the  Treas- 
ury, according  to  the  provisions  of  the  preceding  section,  shall  be  pro- 
ceeded in  as  other  cases  pending  in  the  Court  of  Claims,  and  shall,  in 
all  respects,  be  subject  to  the  same  rules  and  regulations. 

Sec.  150.  The  amount  of  any  final  judgment  or  decree  rendered  in 
favor  of  the  claimant,  in  any  case  transmitted  to  the  Court  of  Claims 
under  the  two  preceding  sections,  shall  be  paid  out  of  any  specific 
appropriation  applicable  to  the  case,  if  any  such  there  be;  and  where 
no  such  appropriation  exists,  the  judgment  or  decree  shall  be  paid  la 
the  same  manner  as  other  judgments  of  the  said  court. 

Sec.  151.  Whenever  any  bill,  except  for  a  pension,  is  pending  In 
either  House  of  Congress,  providing  for  the  payment  of  a  claim  against 
the  United  States,  legal  or  equitable,  or  for  a  grant,  gift,  or  bounty  to 
any  person,  the  House  in  which  such  bill  is  pending  may,  for  the  inves- 
tigation and  determination  of  facts,  refer  the  same  to  the  Court  of 
Claims,  which  shall  proceed  i;\ith  the  same  in  accordance  with  such 
rules  as  it  may  adopt  and  report  to  such  House  the  fticts  in  the  case 
and  the  amount,  where  the  same  can  be  liquidated,  including  any  facts 
bearing  upon  the  question  whether  there  has  been  delay  or  laches  in 
presenting  such  claim  or  applying  for  such  grant,  gift,  or  bounty,  and 
any  facts  bearing  upon  the  question  whether  the  bar  of  any  statute  of 
limitation  should  be  removed  or  which  shall  be  claimed  to  excuse  the 
claimant  for  not  having  resorted  to  any  established  legal  remedy, 
together  with  such  conclusions  as  shall  be  sufficient  to  inform  Congress 
of  the  nature  and  character  of  the  demand,  either  as  a  claim,  legal  or 
equitable,  or  as  a  gratuity  against  the  T'nited  States,  and  the  amount, 
if  any,  legally  or  equitably  due  from  the  United  States  to  the  claimant : 
Provided,  however.  That  if  it  shall  appear  to  the  satisfaction  of  the 
court  upon  the  facts  established,  that  under  existing  laws  or  the  provi- 
sions of  this  ciiapter,  the  subject  matter  of  the  bill  is  such  that  it  has 
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JurlBdictiou  to  render  Judgmeut  or  decree  thereon,  it  shall  proceed  to 
do  80,  giving  to  either  imrty  such  further  opportunity^  for  hearing  as  in 
its  judgment  Justice  shall  require,  and  it  shall  report  its  proceedings 
therein  to  the  House  of  Congress  by  which  the  same  was  referred  to 
said  court. 

Sec.  152.  if  the  Government  of  the  United  States  shall  put  in  issue 
the  right  of  the  plaintiff  to  recover,  the  court  may,  in  its  discretion, 
allow  costs  to  the  prevailing  party  from  the  time  of  joining  such  issue. 
Such  co8t*<,  however,  sliall  include  only  what  is  actually  incurred  for 
witnesses,  and  for  summoning  the  same,  and  fees  paid  to  the  clerk  of 
the  court. 

Sec.  1.13.  The  juri.sdiction  of  the  said  court  shall  not  extend  to  any 
claim  against  the  Government  not  i>endlug  therein  on  December  first, 
eighteen  hundred  and  sixty-two.  growing  out  of  or  dependent  on  an^^ 
treaty  stlimlatlon  entered  into  with  foreign  nations  or  with  the  Indian 
tribes. 

Sec.  154.  I\'o  person  shall  file  or  prosecute  in  the  Court  of  Claims, 
or  in  the  Supreme  Court  on  api)eal  therefrom,  any  claim  for  or  in 
respect  to  which  he  or  any  assignee  of  his  lias  pending  in  any  other 
court  any  suit  or  process  against  any  person  who,  at  the  time  when 
the  cause  of  action  alleged  in  such  suit  or  process  arose,  was,  in  resi.)ect 
thereto,  acting  or  professing  to  act,  mediately  or  immediately,  under 
the  authority  of  the  United  States. 

Sec.  155.  xVllens  who  are  citizens  or  subjects  of  any  government 
which  accords  to  citizens  of  the  T'nited  States  the  right  to  prosecute 
claims  against  such  government  in  its  courts,  shall  have  the  privilege 
of  prosecuting  claims  against  the  United  States  In  the  Court  of  Claims, 
whereof  such  court,  by  reason  of  their  subject-matter  and  character, 
might  take  jurisdiction. 

Sec.  15(5.  Every  claim  against  the  United  States  cognizable  by  the 
C*ourt  of  Claims,  shall  be  forever  barred  unless  the  petition  setting  forth 
a  statement  thereof  is  filed  in  the  court,  or  transmitted  to  it  by  the 
Secretary  of  the  Senate,  or  the  Clerk  of  the  House  of  Representatives, 
as  provided  by  law,  within  six  years  after  the  claim  first  accrues; 
Provided,  That  the  claims  of  married  women,  first  accrued  during 
marriage,  of  persons  under  the  age  of  twenty-one  years,  first  accrued 
during  minority,  and  of  idiots,  lunatics.  Insane  persons,  and  persons 
beyond  the  seas  at  the  time  the  claim  accrued,  entitled  to  the  claim, 
shall  not  be  barred  If  the  i>etltlon  be  filed  In  the  court  or  transmitted, 
as  aforesaid,  within  tlirin*  years  after  the  disability  has  ceased;  but  no 
other  disability  than  those  enumerated  shall  prevent  any  claim  from 
being  barred,  nor  shall  any  of  the  said  disabilities  oi>erate  cumulatively. 

Sec.  157.  The  said  court  shall  have  [Jower  to  establish  rules  for  its 
government  and  for  the  regulation  of  practice  therein,  and  it  may 
punish  for  contempt  In  the  manner  prescribed  by  the  common  law,  may 
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appoint  commissioners,  and  may  exercise  such  po\^'ers  as  are  necessary 
•to  carry  Into  effect  the  powers  granted  to  it  by  law. 

Sec.  ITkS.  The  Judges  and  clerks  of  said  court  may  administer  oaths 
and  affirmations,  take  acknowledgments  of  instruments  in  writing,  and 
give  certificates  of  the  same. 

►Sec.  159.  The  claimant  shall  in  all  cases  fully  set  forth  in  his  peti- 
tion the  claim,  the  action  thereon  In  Congress  or  by  any  of  the  Depart- 
ments, if  such  action  has  been  had,  what  persons  are  owners  thereof  or 
Interested  therein,  when  and  upon  what  consideration  such  i>ersons 
became  so  interested;  that  no  assignment  or  transfer  of  said  claim  or 
of  any  part  thereof  or  Interest  therein  has  been  made,  except  as  stated 
in  the  petition ;  that  said  claimant  is  justly  entitled  to  the  amount 
therein  claimed  from  the  United  States  after  allowing  all  just  credits 
and  offsets;  that  the  claimant  and,  where  the  claim  has  been  assigned, 
the  original  and  every  prior  owner  thereof,  if  a  citizen,  has  at  all  times 
iHjrne  true  allegiance  to  the  Government  of  the  I'nited  States,  and, 
whether  a  citizen  or  not.  has  not  in  any  way  voluntarily  aided,  abetted, 
or  given  encouragement  to  rebellicm  against  the  said  (Government,  and 
that  he  believes  the  facts  as  stated  in  the  said  petition  to  be  true.  The 
said  petition  shall  be  verified  by  the  affidavit  of  the  claimant,  his  agent 
or  attorney. 

Sec.  160.  The  said  allegations  as  to  true  allegiance  and  volnntary 
aiding,  abetting,  or  giving  encouragement  to  re!)elllon  against  the  Gov- 
ernment may  be  traversed  by  the  Government,  and  if  on  the  trial  such 
issues  shall  be  decided  against  the  claimant,  his  i>etltlon  shall  be  dis- 
missed. 

Sec  161.  Whenever  it  is  material  in  any  claim  to  ascertain  whether 
any  person  did  or  did  not  give  any  aid  or  comfort  to  forces  or  govern- 
ment of  the  late  Confetlerate  States  during  the  Civil  War,  the  claimant 
asserting  the  loyalty  of  any  such  person  to  the  I'nited  States  during 
such  Civil  War  shall  l»e  required  to  prove  affirmatively  that  such  person 
did.  during  said  Civil  War,  consistently  adhere  to  the  I'nited  States 
and  did  give  no  aid  or  comfort  to  persons  engaged  in  said  Confederate 
service  in  said  Civil  War. 

Sec.  162.  fhe  Court  of  Claims  shall  have  jurisdiction  to  hear  and 
determine  the  claims  of  those  whose  property  was  taken  subsequent  to 
June  the  first,  eighteen  hundred  and  sixty-five,  under  the  provisions 
of  the  Act  of  Congress  approved  March  twelfth,  eighteen  hundred  and 
sixty-three,  entitled  "An  Act  to  provide  for  the  collection  of  al)andoned 
proi)erty  and  for  the  prevention  of  frauds  in  insurrectionary  districts 
within  the  I'nited  States."  and  Acts  amendatory  thereof  where  the 
property  so  taken  was  sold  and  the  net  proceeds  thereof  were  placed 
In  the  Treasury  of  the  United  States:  and  the  Secretary  of  the  Treasury 
shall  return  said  net  proceeds  to  the  owners  thereof,  on  the  judgment 
of  said  court,  and  full  jurisdiction  is  given  to  said  court  to  adjudee 
said  claims,  any  statutes  of  limitations  to  the  contrary  notwithstanding. 
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Sec.  163.  The  Gourt  of  Claims  shall  have  power  to  appoint  commi>»- 
sioners  to  take  testimony  to  be  used  in  the  investigation  of  claims  which 
come  before  it,  to  prescribe  the  fees  wliich  they  shall  receive  for  their 
services,  and  to  issue  commissions  for  the  taking  of  such  testimony, 
whether  taken  at  the  instance  of  the  claimant  or  of  the  United  States*. 

Sec.  164.  The  said  court  sliall  have  power  to  call  upon  any  of  the 
Departments  for  any  information  or  papers  it  may  deem  necessar>%  and 
shall  have  the  use  of  all  recorded  and  printed  reports  made  by  the 
committees  of  each  House  of  Oongress,  when  deemed  necessary  in  the 
prosecution  of  its  business.  But  the  head  of  any  Department  may  refuse 
and  omit  to  comply  with  any  call  for  information  or  papers  when,  in  his 
opinion,  such  compliance  would  be  injurious  to  the  public  interest. 

Sec.  166.  When  it  appears  to  the  court  in  any  case  that  the  facts 
set  forth  in  the  petition  of  the  claimant  do  not  furnish  any  ground  for 
relief,  it  shall  not  authorize  the  taking  of  any  testimony'  therein. 

Sec.  166.  The  court  may,  at  the  instance  of  the  attorney  or  solicitor 
appearing  in  behalf  of  the  United  States,  make  an  order  in  any  case 
pending  therein,  directing  any  claimant  in  such  case  to  appear,  upon 
reasonable  notice,  before  any  commissioner  of  the  court  and  be  exam- 
ined on  oath  touching  any  or  all  matters  pertaining  to  said  daim. 
Such  examination  shall  be  reduced  to  writing  by  the  said  commis- 
sioner, and  be  returned  to  and  filed  in  the  court,  and  may,  at  the  discre- 
tion of  the  attorney  or  solicitor  of  the  United  States  appearing  in  the 
case,  be  read  and  used  as  evidence  on  the  trial  thereof.  And  if  any 
claimant,  after  such  order  is  made  and  due  and  reasonable  notice 
thereof  is  given  to  him,  f&ils  to  appear,  or  refuses  to  testis  or  answer 
fully  as  to  all  matters  within  his  knowledge  material  to  the  issue,  the 
court  may,  in  its  discretion,  order  that  the  said  cause  shall  not  be 
brought  forward  for  trial  until  he  shall  have  fully  complied  with  the 
order  of  the  court  in  the  premises. 

Sec.  167.  The  testimony  in  cases  pending  before  the  CJourt  of  Claims 
shall  be  taken  in  the  county  where  the  witness  resides,  when  the  same 
can  be  conveniently  done. 

Sec.  168.  The  Court  of  Claims  may  issue  subpoenas  to  require  the 
attendance  of  witnesses  in  order  to  be  examined  before  any  person 
commissioned  to  take  testimony  therein.  Such  subpoenas  shall  have  the 
same  force  as  if  issued  from  a  district  court,  and  compliance  therewith 
shall  be  compelled  under  such  rules  and  orders  as  the  court  shall  estab- 
lish. 

Sec.  169.  In  taking  testimony  to  be  used  in  support  of  any  claim, 
opportunity  shall  be  given  to  the  United  States  to  file  interrogatories, 
or  by  attorney  to  examine  witnesses,  under  such  regulations  as  said 
court  shall  prescribe;  and  like  opportunity  shall  be  afforded  the  claim- 
ant, in  cases  where  testimony  is  taken  on  behalf  of  the  United  States, 
under  like  regulations. 
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Sec.  170..  The  commissioner  taking  testimony  to  be  used  in  the  Court 
of  Claims  shall  administer  an  oath  or  affirmation  to  the  witness  brought 
before  him  fox  examination. 

Sexx  171.  When  testimony  is  taken  for  the  claimant,  the  fees  of  the 
commissioner  before  whom  it  is  taken,  and  the  cost  of  the  commission 
and  notice,  shall  be  paid  by  such  claimant ;  and  when  it  is  taken  at  the 
instance  of  the  Govemment,  such  fees  shall  be  paid  out  of  the  con- 
tingent fund  provided  for  the  Court  of  Claims,  or  other  appropriation 
made  by  Congress  for  that  purpose. 

Sec.  172.  Any  person  who  corruptly  practices  or  attempts  to  practice 
any  fraud  against  the  United  States  in  the  proof,  statement,  establish- 
ment, or  allowance  of  any  claim  or  of  any  part  of  any  claim  against 
the  United  States  stiall,  ipso  facto,  forfeit  the  same  to  the  Govern- 
ment ;  and  it  shall  be  the  duty  of  the  Court  of  Claims,  in  such  cases,  to 
find  specifically  that  such  fraud  was  practiced  or  attempted  to  be  prac- 
ticed, and  thereupon  to  give  Judgment  that  such  claim  is  forfeited  to  the 
Government,  and  that  the  claimant  be  forever  barred  from  prosecuting 
the  same. 

Sec.  173.  No  claim  shall  be  allowed  by  the  accounting  officers  under 
the  provisions  of  the  act  of  Congress  approved  June  sixteenth,  eighteen 
hundred  and  seventy-four,  or  by  the  Court  of  Claims,  or  by  Congress, 
to  any  person  where  such  claimant,  or  those  under  whom  he  claims, 
sh^l  willfully,  knowingly,  and  with  intent  to  defraud  the  United  States, 
have  claimed  more  than  was  justly  due  in  respect  to  such  claim,  or 
presented  any  false  evidence  to  Congress,  or  to  any  department  or  court, 
in  support  thereof. 

Sec.  174.  When  Judgment  is  rendered  against  any  claimant,  the 
court  may  grant  a  new  trial  for  any  reason  which,  by  the  rules  of  com- 
mon law  or  chancery  in  suits  between  individuals,  would  furnish  suffi- 
cient ground  for  granting  a  new  trial. 

• 

Sec.  175.  The  Court  of  Claims,  at  any  time  while  any  claim  Is  pend- 
ing before  it,  or  on  appeal  ftom  it,  or  within  two  years  next  after  the 
final  disposition  of  such  claim,  may,  on  motion,  on  behalf  of  the  TTnited 
States,  grant  a  new  trial  and  stay  the  payment  of  any  Judgment  therein, 
upon  such  evidence,  cumulative  or  otherwise,  as  shall  satisfy  the  court 
that  any  fraud,  wrong,  or  injustice  in  the  premises  has  been  done  to 
the  United  States;  but  until  an  order  is  made  staying  the  payment  of  a 
judgment,  the  same  shall  be  payable  and  paid  as  now  provided  by  law. 

Seo.  176b  There  shall  be  taxed  against  the  losing  party  in  each  and 
every  cause  pending  in  the  Court  of  Claims  the  cost  of  printing  the 
record  in  such  case,  which  shall  be  collected,  except  when  the  judgment 
is  against  the  United  States,  by  the  clerk  of  said  court  and  paid  into 
the  Treasury  of  the  United  States. 

Sec.  177.  No  interest  shall  be  allowed  on  any  claim  up  to  the  time 
of  the  rendition  of  judgment  thereon  by  the  Court  of  Claims,  unless 
upon  a  contract  expressly  stipulating  for  the  payment  of  interest. 
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Sec.  ITiS.  The  payment  of  the  amount  due  by  any  judgment  of  the 
(*ourt  of  Claims,  and  of  any  interest  thereon  allowed  by  law,  as  pro- 
vided by  law,  Hhall  be  a  full  discharge  to  the  United  States  of  all  claim 
and  demand  touching  any  of  the  matters  involved  in  the  controversy. 

Sec.  179.  Any  final  Judgment  against  the  claimant  on  any  claim 
prosecuted  as  provided  in  this  chapter  shall  forever  bar  any  further 
claim  or  demand  against  the  United  States  arising  out  of  the  matters 
involved  in  the  controversy. 

Sec.  180.  Whenever  any  person  shall  present  his  petition  ^to  the 
Court  of  Claims  alleging  that  he  is  or  has  been  indebted  to  the  United 
States  as  an  officer  or  agent  thereof,  or  by  virtue  of  any  contract  there- 
with, or  that  he  is  the  guarantor,  or  suretj',  or  personal  representative 
of  any  officer  or  agent  or  contractor  so  indebted,  or  that  he  or  the 
person  for  whom  he  is  such  surety,  guarantor,  or  personal  representa- 
tive has  held  any  office  or  agency  under  the  United  States,  or  entered 
into  any  contract  therewith,  under  which  it  may  be  or  has  been  claimed 
that  an  indebtedness  to  the  Ignited  States  has  arisen  and  exists,  and 
that  he  or  the  person  he  represents  has  applied  to  the  proper  depart- 
ment of  the  Government  requesting  that  the  account  of  such  office, 
agency,  or  indebtedness  may  be  adjusted  and  settled,  and  that  three 
years  have  elapsed  from  the  date  of  such  application,  and  said  account 
still  remains  unsettled  and  unadjusted,  and  that  no  suit  upon  the  same 
has  been  brought  by  the  United  States,  said  court  shall,  due  notice 
first  being  given  to  the  head  of  said  department  and  to  the  Attorney- 
General  of  the  ITnited  States,  proceed  to  hear  the  parties  and  to  ascer- 
tain the  amount,  if  any.  due  the  United  States  on  said  account.  The 
Attorney-General  shall  represent  the  United  States  at  the  hearing  of 
said  cause.  The  court  may  postpone  the  same  from  time  to  time  when- 
ever justice  shall  require.  The  judgment  of  said  court  or  the  Supreme 
Court  of  the  United  States,  to  which  an  appeal  shall  He,  as  in  other 
cases,  as  to  the  amount  due,  shall  l^e  binding  and  conclusive  upon  the 
parties.  The  payment  of  such  amount  so  found  due  by  the  court  shall 
discharge  such  obligation.  An  action  shall  accrue  to  the  United  State«« 
against  such  principal,  or  surety,  or  representative  to  recover  tlie  amount 
so  found  due,  which  may  be  brought  at  any  time  within  three  years 
after  the  final  judgment  of  said  court ;  and  unless  suit  shall  he  brought 
within  said  time,  such  claim  and  the  claim  on  the  original  indebtedness 
shall  be  forever  barred.  The  provisions  of  section  one  hundred  and 
sixty-six  shall  apply  to  cases  under  this  section. 

Sec.  181.  The  plaintiff  or  the  United  States,  in  any  suit  brought 
under  the  provisions  of  the  section  last  preceding,  shall  have  the  same 
right  of  api3eal  as  is  conferred  under  sections  two  hundred  and  forty- 
two  and  two  hundred  and  forty-three ;  and  such  right  shall  be  exercised 
only  within  the  time  and  in  the  manner  therein  prescribed. 

Sec.  182.  In  any  case  brought  in  the  Court  of  Claims  under  any  Act 
of  Congress  by  which  that  court  is  authorized  to  render  a  Judgment  or 
decree  against  the  T'nited  States,  or  against  any  Indian  tribe  or  an.v 
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Indiaus,  or  against  auy  fuud  held  in  trust  by  the  United  States  for  any 
Indian  tribe  or  for  any  Indians,  the  claimant,  or  the  I'nited  States,  or 
the  tribe  of  Indians,  or  other  party  in  interest  shall  hare  the  same  right 
of  appeal  as  is  conferred  under  sections  two  hundred  and  forty-two  and 
two  hundred  and  forty-three;  and  such  right  shall  l)e  exercised  only 
within  the  time  and  in  the  manner  therein  prescribed. 

Sec.  183.  The  Attorney-General  shall  report  to  Congress,  at  the  begin- 
ning of  each  regular  session,  the  suits  under  section  one  hundred  and 
eighty,  in  which  a  final  Judgment  or  decree  has  been  rendered,  giving' 
the  date  of  each  and  a  statement  of  the  costs  taxed  in  each  case. 

Sec.  184.  In  any  case  of  a  claim  for  supplies  or  stores  taken  by  or 
furnished  to  any  part  of  the  military  or  naval  forces  of  the  United 
States  for  their  use  during  the  late  Civil  War.  the  petition  shall  aver 
that  the  person  who  furnished  such  supplies  or  stores,  or  from  whom 
such  supplies  or  stores  were  taken,  did  not  give  any  aid  or  comfort  to 
said  rebellion,  but  was  throughout  the  war  loyal  to  the  Government  of 
the  United  States,  and  the  fact  of  such  loyalty  shall  be  a  jurisdictional 
fact ;  and  unless  the  said  court  shall,  on  a  preliminary  inquiry,  find  that 
the  person  who  furnished  such  supplies  or  stores,  or  from  whom  the 
same  were  taken  as  aforesaid,  was  loyal  to  the  Government  of  the 
United  States  throughout  said  war,* the  court  shall  not  have  Jurisdic- 
tion of  such  cause,  and  the  same  shall,  without  further  proceedings,  be 
dismissed. 

Sec.  185.  The  Attorney-General,  or  his  assistants  under  his  direction, 
shall  appear  for  the  defense  and  protection  of  the  interests  of  the  United 
States  in  all  cases  which  may  be  transmitted  to  the  Court  of  Claims 
under  the  provisions  of  this  cl^pter,  with  the  same  power  to  Interpose 
counterclaims,  offsets,  defenses  for  fraud  practiced  or  attempted  to  be 
practiced  by  claimants,  and  other  defenses,  in  like  manner  as  he  is 
required  to  defend  the  United  States  in  said  court. 

Sec.  186.  (As  amended  Fehruan/  Tj,  1912,  87  Stat.  61.)  No  person 
shall  be  excluded  as  a  witness  in  the  Court  of  Claims  on  account  of 
color  or  because  he  or  she  is  a  party  to  or  interested  in  the  cause  or 
proceeding;  and  any  plaintiff  or  party  in  interest  may  f)e  examined  as 
a  witness  on  the  part  of  the  Government. 

Sec.  187.  Reports  of  the  Court  of  Claims  to  Congress,  under  sections 
one  hundred  and  forty-eight  and  one  hundred  and  fifty-one.  If  not  finally 
acted  upon  during  the  session  at  which  they  are  reported,  shall  he  con- 
tinued from  session  to  session,  and  from  Congress  to  Congress  until  the 
same  shall  be  finally  acted  upon. 
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Chapter  Eight. 


THE  COITRT  OF  CUSTOMS  APPEALS. 


Sec. 

IftS.  Court  of  Customs  Appeals: 
appointment  and  salary  of 
Judges ;  quorum ;  circuit 
and  district  judges  may 
act  in  place  of  judge  dis- 
qualified, etc. 

189.  Court  to  be  always  open  for 
business;  terms  may  be 
beld  in  any  circuit;  when 
expenses  of  judges  to  be 
paid. 

390.  Marshal  of  the  court;  ap- 
pointment, salary,  and  du- 
ties. 

191.  Clerk  of  the  court;  appoint- 

ment, salary,  and  duties. 

192.  Assistant  clerk,  stenographic 

clerks,  and  reporter;  ap- 
pointment, salary,  and  du- 
ties. 

193.  Rooms  for  liolding  court  to 

be  provided;  bailiffs  and 
messengers. 

194.  To  be  a  court  of  record;  to 

prescribe   form   and   style 


Sec. 

of  seal,  and  establish  rules 
and  regulations;  may  af- 
firm, modifjr,  or  reverse 
and  remand  case,  etc. 

105.  Final  decisions  of  Board  of 
General  Appraisers  to  be 
reviewed  only  by  customs 
court. 

190.  Other  courts  deprived  of  Ju- 
risdiction in  customs  cases ; 
pending  cases  excepted. 

197.  Transfer   to   customs   court 

of  pending  cases;  comi^e- 
tlou  of  testimony. 

198.  Appeals  from  Board  of  Gen- 

eral Appraisers ;  time  with- 
in which  to  be  taken ;  rec- 
ord to  be  transmitted  to 
customs  court 

199.  Records     filed    In     customs 

court  to  be  at  once  placed 
on  calendar;  calendar  to 
lie  called  every  sixty  days. 


Sec.  188.  There  shall  be  a  I'nited  States  Court  of  Customs  Appeals, 
which  shall  consist  of  a  presiding  judge  and  four  associate  judges,  each 
of  whom  shall  be  appointed  by  the  President,  by  and  with  the  advice 
and  consent  of  the  Senate,  and  shall  receive  a  salary  of  seven  thousand 
dollars  a  year.  The  presiding  Judge  shall  be  so  designated  in  the  order 
of  appointment  and  in  the  commission  issued  to  him  by  the  President; 
and  the  associate  Judges  shall  have  precedence  according  to  the  date  of 
their  commissions.  Any  three  members  of  said  court  shall  constitute  a 
quorum,  and  the  concurrence  of  three  members  shall  be  necessary  to 
any  decision  thereof.  In  case  of  a  vacancy  or  of  the  temporary  inabil- 
ity or  disqualification,  for  any  reason,  of  one  or  two  of  the  Judges  of 
said  court,  the  President  may,  upon  the  request  of  the  presiding  judge 
of  said  court,  designate  any  qualified  United  States  circuit  or  district 
Judge  or  Judges  to  act  in  his  or  their  place:  and  such  circuit  or  district 
Judges  shall  be  duly  qualified  to  so  act. 

Sec.  189.  The  said  Court  of  Customs  Appeals  shall  always  be  open 
for  the  transaction  of  business,  and  sessions  thereof  may,  in  the  discre- 
tion of  the  court,  be  held  In  the  several  Judicial  circuits,  and  at  such 
places  as  said  court  may  from  time  to  time  designate.  Any  judge  who, 
in  pursuance  of  the  provisions  of  this  chapter,  shall  attend  a  session 
of  said  court  at  any  place  other  than  the  city  of  Washington,  shall  be 
paid,  upon  his  written  and  Itemized  certificate,  by  the  marshal  of  the 
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district  in  which  the  court  shall  be  held,  his  actual  and  necessary 
expenses  incurred  for  travel  and  attendance,  and  the  actual  and  neces- 
sary expenses  of  one  stenographic  clerk  who  may  accompany  him ;  and 
such  payments  shall  be  allowed  the  marshal  in  the  settlement  of  his 
accounts  with  the  United  States. 

Sec.  190.     (Prdvides  for  a  marshal  of  the  court,) 

Sec.  191.  The  court  shall  appoint  a  clerk,  whose  office  shall  be  in  the 
city  of  Washington,  District  of  Columbia,  and  who  shall  perform  and 
exercise  the  same  duties  and  powers  in  regard  to  all  matters  within 
the  Jurisdiction  of  said  court  as  are  now  exercised  and  performed  by 
the  clerk  of  the  Supreme  Court  of  the  United  States,  so  far  as  the  same 
may  be  applicable.  The  salary  of  the  clerk  shall  be  three  thousand  five 
hundred  dollars  per  annum,  which  sum  shall  be  in  full  payment  for  all 
service  rendered  by  such  clerk;  and  all  fees  of  any  kind  whatever,  and 
all  costs  shall  be  by  him  turned  into  the  United  States  Treasury.  Said 
clerk  shall  not  be  appointed  by  the  court  or  any  Judge  thereof  as  a  com- 
missioner, master,  receiver,  or  referee.  The  costs  and  fees  in  the  said 
court  shall  be  fixed  and  established  by  said  court  in  a  table  of  fees  to 
be  adopted  and  approved  by  the  Supreme  Court  of  the  United  States 
within  four  montlw  after  the  organization  of  said  court:  Provided, 
That  the  costs  and  fees  so  fixed  shall  not,  with  respect  to  any  item, 
exceed  the  costs  and  fees  charged  in  the  Supreme  Court  of  the  United 
States ;  and  the  same  shall  be  expended,  accounted  for,  and  paid  over  to 
the  Treasury  of  the  United  States. 

Sec.  192.  {Provides  for  appointment  of  subordinate  officers  of  the 
court.) 

Sec.  193.     {Provides  court  rooms.) 

Sec.  194.  The  said  Court  of  Customs  Appeals  shall  be  a  court  of 
record,  with  Jurisdiction  as  In  this  chapter  established  and  limited.  It 
shall  prescribe  the  form  and  style  of  its  seal,  and  the  form  of  its  writs 
and  other  process  and  procedure  and  exercise  such  powers  conferred  by 
law  as  may  be  conformable  and  necessary  to  the  exercise  of  its  Juris- 
diction. It  shall  have  power  to  establish  all  rules  and  regulations  for 
the  conduct  of  the  business  of  the  court,  and  as  may  be  needful  for  the 
uniformity  of  decisions  within  its  Jurisdiction  as  conferred  by  law.  It 
shall  have  power  to  review  any  decision  or  matter  within  its  Jurisdic- 
tion, and  may  affirm,  modify,  or  reverse  the  same  and  remand  the  case 
with  such  orders  as  may  seem  to  it  proper  in  the  premises,  which  shall 
be  executed  accordingly. 

Sec.  195.  {As  amended  by  Act  of  August  22,  1914,  38  Stat.  703.)  That 
the  Court  of  Customs  Appeals  established  by  this  chapter  shall  exercise 
exclusive  appellate  Jurisdiction  to  review  by  appeal,  as  herein  provided, 
final  decisions  by  a  board  of  general  appraisers  in  all  cases  as  to  the 
construction  of  the  law  and  the  facts  respecting  the  classification  of 
merchandise  and  the  rate  of  duty  lmi)osed  thereon  under  such  classifies- 
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tions,  and  tbe  fees  and  charges  connected  therewith,  and  all  appealable 
questions  as  to  the  jurisdiction  of  said  board,  and  all  appealable  ques- 
tions as  to  the  laws  and  regulations  governing  the  collection  of  the 
customs  revenues ;  and  the  judgments  and  decrees  of  said  Court  of  Cus- 
toms Appeals  shall  be  final  in  all  such  cases:  Provided,  however.  That 
in  any  case  in  which  the  judgment  or  decree  of  the  Court  of  Customs 
Appeals  is  made  final  by  the  provisions  of  this  title,  it  sliall  he  compe- 
tent for  the  Supreme  Court,  upon  the  petition  of  either  party,  filed 
within  sixty  days  next  after  the  issue  by  the  Court  of  Customs  Appeals 
of  its  mandate  upon  decision,  in  any  case  in  which  there  is  drawn  in 
question  the  construction  of  the  Constitution  of  the  United  States,  or 
any  part  thereof  or  of  any  treaty  made  pursuant  thereto,  or  in  any 
other  case  when  the  Attorney-General  of  the  United  States  shall,  before 
the  decision  of  the  Court  of  Customs  Appeals  is  rendered,  file  with  the 
court  a  certificate  to  the  effect  that  the  case  is  of  such  importance  as  to 
render  expedient  its  review^  by  the  Supreme  Court,  to  require,  by  cer- 
tiorari or  otherwise,  such  case  to  be  certified  to  the  Supreme  Court  for 
its  review  and  determination,  with  the  same  power  and  authoritj*  in 
the  case  as  if  It  had  lieen  carried  by  appeal  or  writ  of  error  to  the 
Supreme  Court :  And  Provided  further*Ttuit  this  act  sliall  not  apply  to 
any  case  involving  only  the  construction  of  section  one,  or  any  portion 
thereof,  of  an  Act  entitled  "An  Act  to  provide  revenue,  equalize  duties, 
and  encourage  the  industries  of  the  United  States,  and  for  other  pur- 
poses," approved  August  fifth,  nineteen  hundred  and  nine,  nor  to  any 
case  involving  the  construction  of  section  two  of  an  Act  entitled  **An 
Act  to  promote  reciprocal  trade  relations  with  the  Dominion  of  Canada, 
and  for  other  purposes,"  approved  July  twenty-sixth,  nineteen  hundred 
and  eleven. 

Sec.  1S)6.  After  the  organization  of  said  court,  no  appeal  shall  be 
taken  or  allowed  from  any  Board  of  Uplted  States  General  Appraisers 
to  any  other  court,  and  no  appellate  jurisdiction  shall  thereafter  be 
exercised  or  allow^ed  by  any  other  courts  in  cases  decided  by  said  Board 
of  United  States  General  Appraisers;  but  all  appeals  allowed  by  law 
from  such  Board  of  General  Appraisers  shall  be  subject  to  review  only 
in  the  Court  of  Customs  Appeals  hereby  established,  according  to  the 
provisions  of  this  chapter :  Provided,  That  nothing  in  this  chapter  shall 
be  deemed  to  deprive  the  Supreme  Court  of  the  United  States  of  juris- 
diction to  hear  and  determine  all  customs  cases  which  have  heretofore 
been  certified  to  said  court  from  the  United  States  circuit  courts  of 
appeals  on  applications  for  writs  of  certiorari  or  otherwise,  nor  to 
review  by  writ  of  certiorari  any  customs  case  heretofore  decided  or  now 
pending  and  hereafter  decided  by  any  circuit  court  of  appeals,  pro- 
vided  application  for  said  writ  be  made  within  six  months  after  August 
fifth,  nineteen  hundred  and  nine:  Provided,  further.  That  all  customs 
cases  decided  by  a  circuit  or  district  court  of  the  United  States  or  a 
court  of  a  Territory  of  the  United  States  prior  to  said  date  alK)ve  men- 
tioned, and  which  have  not  been  removed  from  said  courts  by  appeal  or 
writ  of  error,  and  all  such  cases  theretofore  submitted  for  decision  in 
said  courts  and  remaining  undecided  may  be  reviewed  on  appeal  at 
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the  iustance  of  either  party  by  the  United  States  Court  of  Customs 
Appeals,  provided  such  appeal  be  taken  within  one  year  from  the  date 
of  the  entry  of  the  order,  judgment,  or  decrees  sought  to  be  reviewed. 

Sec.  107.  Immediately  upon  the  organization  of  the  Court  of  Cus- 
toms Appeals,  all  cases  within  the  Jurisdiction  of  that  court  pending 
and  not  submitted  for  decision  in  any  of  the  United  States  circuit 
courts  of  appeals,  United  States  circuit,  territorial  or  district  courts, 
shall,  with  the  record  and  samples  therein,  be  certified  by  said  courts  to 
said  Court  of  Customs  Appeals  for  further  proceedings  in  accordance 
herewith:  Provided,  That  where  orders  for  the  taking  of  further  testi- 
mony before  a  referee  have  been  made  in  any  of  such  cases,  the  taking 
of  such  testimony  shall  be  completed  before  such  certification. 

Sec.  19S.  If  the  imix)rter,  owner,  consignee,  or  agent  of  any  im- 
ported merchandise,  or  the  collector  or  Secretary  of  the  Treasury,  shall 
be  dissatisfied  with  the  decision  of  the  Board  of  General  Appraisers  as 
to  the  construction  of  the  law  and  the  facts  respecting  the  classifica- 
tion of  such  merchandise  and  the  rate  of  duty  imposed  thereon  under 
such  classification,  or  with  any  other  appealable  decision  of  said  board, 
they,  or  either  of  them,  may,  within  sixty  days  next  after  the  entry 
of  such  decree  or  judgment,  and  not  afterwards,  apply  to  the  Court  of 
Customs  Appeals  for  a  review  of  the  questions  of  law  and  fact  involved 
in  such  decision :  Provided,  That  in  Alaska  and  in  the  insular  and  other 
outside  possessions  of  the  Ignited  States  ninety  days  shall  be  allowed 
for  making  such  application  to  the  Court  of  Customs  Appeals.  Such 
application  shall  be  made  by  filing  in  the  ofiice  of  the  clerk  of  said  court  a 
concise  statement  of  errors  of  law  and  fact  complained  of;  and  a  copy 
of  such  statement  shall  be  served  on  the  collector,  or  on  the  importer, 
owner,  consignee,  or  agent,  as  the  case  may  be.  Thereupon  the  court 
shall  immediately  order  the  Board  of  General  Appraisers  to  transmit  to 
said  court  the  record  and  evidence  taken  by  them,  together  with  the 
certified  statement  of  the  facts  involved  in  the  case  and  their  decision 
thereon:  and  all  the  evidence  taken  by  and  before  said  board  shall  be 
competent  evidence  before  said  Court  of  Customs  Api)eals.  The  decision 
of  said  Court  of  Customs  Appeals  shall  be  final,  and  such  cau.se  shall  be 
remanded  to  said  Board  of  General  Appraisers  for  further  proceedings 
to  l>e  taken  hi  pursuance  of  such  determination. 

Sec.  199.  Immediately  upon  receipt  of  any  record  transmitted  to 
said  court  for  determination,  the  clerk  thereof  shall  place  the  same  upon 
the  calendar  for  hearing  and  submission;  and  such  calendar  shall  be 
called  and  all  cases  thereupon  submitted,  except  for  good  cause  shown, 
at  least  once  every  sixty  days:  Provided,  That  such  calendar  need  not 
be  called  during  the  months  of  July  and  August  of  any  year. 
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Chapter  Nine. 
(Sections  200-211.) 

THE  COMMERCE  COURT. 

This  court  wa4  abolished  by  a  provision  of  the  Urgency  Deficiency 
Appropriation  Act,  October  22,  1913,  38  Stat.  219.  The  jurisdiction  exer- 
cised by  it  was  conferred  upon  the  district  courts.  I'he  act  provided 
that: 

*The  venue  of  an>'  suit  hereafter  brought  to  enforce,  suspend  or  set 
aside,  In  whole  or  In  part,  any  order  of  the  Interstate  Commerce  Com- 
mission shall  be  In  the  Judicial  district  wherein  Is  the  residence  of  the 
party  or  any  of  the  parties  upon  whose  petition  the  order  was  made, 
except  that  where  the  order  does  not  relate  to  transportation  or  is  not 
made  upon  the  petition  of  any  party  the  venue  shall  be  in  the  district 
wherein  the  matter  complained  of  in  the  petition  before  the  commission 
arises,  and  except  that  where  the  order  does  not  relate  either  to  trans- 
portation or  to  a  matter  so  complained  of  before  the  commission,  the 
matter  covered  by  the  order  shall  be  deemed  to  arise  in  the  district 
where  one  of  the  petitioners  in  court  has  either  its  principal  office,  or 
Its  principal  operating  office.  In  case  such  transportation  relates  to  a 
through  shipment  the  term  designation  shall  be  construed  as  meaning 
final  destination  of  such  shipment." 

The  act  further  provided: 

''That  the  orders,  writs,  and  processes  of  the  district  courts  may  in 
these  cases  run,  be  served,  and  be  returnable  an^'where  in  the  United 
States'* ;  and  that  **the  right  of  appeal  from  the  district  courts  in  such 
cases  shall  be  the  same  as  the  right  of  appeal  heretofore  prevailing 
under  existing  laws  from  the  Commerce  Court." 

To  understand  the  effect  of  these  provisions,  it  is  necessary  to  exam- 
ine sections  209  to  213  of  the  Judicial  Code,  tchich  were  as  follows: 

Sec.  209.  The  jurisdiction  of  the  Commerce  Court  shall  be  invoked 
by  filing  In  the  office  of  the  clerk  of  the  court  a  written  petition  setting 
forth  briefly  and  succinctly  the  facts  constituting  the  petitioner's  cause 
of  action,  and  specifying  the  relief  sought.  A  copy  of  such  petition 
shall  be  forthwith  served  by  the  marshal  or  a  deputy  marshal  of  the 
Commerce  Court  or  by  the  proper  United  States  marshal  or  deputy 
marshal  upon  every  defendant  therein  named,  and  when  the  United 
States  is  a  party  defendant,  the  service  shall  be  made  by  filing  a  copy 
of  said  petition  in  the  office  of  the  Secretary  of  the  Interstate  Com- 
merce Commission  and  in  the  Department  of  Justice.  Within  thirty 
days  after  the  petition  Is  served,  unless  that  time  is  extended  by  order 
of  the  court  or  a  judge  thereof,  an  answer  to  the  petition  shall  be  filed 
in  the  clerk's  office,  and  a  copy  thereof  mailed  to  the  petitioner's  attor- 
ney, which  answer  shall  briefly  and  categorically  respond  to  the  alle- 
gations of  the  petition.  No  replication  need  be  filed  to  the  answer,'  and 
objections  to  the  sufficiency  of  the  petition  or  answer  as  not  setting 
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forth  a  cause  of  action  or  defense  must  be  taken  at  the  final  hearing 
or  by  motion  to  dismiss  the  petition,  based  on  said  grounds,  which 
motion  may  be  made  at  any  time  before  answer  is  filed.  In  case  no 
answer  shall  be  filed  as  provided  herein  the  petitioner  may  apply  to 
the  court  on  notice  for  such  relief  as  may  be  proper  upon  the  fkcts 
alleged  in  the  petition.  The  court  may,  by  rule,  prescribe  the  method  of 
taking  evidence  in  cases  pending  in  said  court ;  and  may  prescribe  that 
the  evidence  be  taken  before  a  single  judge  of  the  court,  with  power 
to  rule  upon  the  admission  of  evidence.  Except  as  may  be  otherwise 
provided  in  this  chapter,  or  by  rule  of  the  court,  the  practice  and  pro- 
cedude  in  the  Ck>mmerce  Court  shall  conform  as  nearly  as  may  be  to 
that  in  like  cases  in  a  district  court  of  the  United  States. 

Sec.  210.  A  final  judgment  or  decree  of  the  Commerce  Court  may  be 
reviewed  by  the  Supreme  Court  of  the  Ignited  States  if  appeal  to  the 
Supreme  Court  be  taken  by  an  aggrieved  party  within  sixty  days  after 
the  entry  of  said  final  judgment  or  decree.  Such  appeal  may  be  taken 
in  like  manner  as  appeals  from  a  district  court  of  the  United  States  to 
the  Supreme  Court,  and  the  Commerce  Court  may  direct  the  original 
record  to  be  transmitted  on  appeal  instead  of  a  transcript  thereof. 
The  Supreme  Court  may  aflirm,  reverse,  or  modify  the  final  judgment 
or  decree  of  the  Commerce  Court  as  the  case  may  require.  Appeal  to 
the  Supreme  Court,  however,  shall  in  no  case  supersede  or  stay  tjie 
judgment  or  decree  of  the  Commerce  Court  appealed  from,  unless  the 
Supreme  Court  or  a  justice  thereof  shall  so  direct ;  and  appellant  shall 
give  bond  in  such  form  and  of  such  amount  as  the  Supreme  Court,  or 
the  justice  of  that  court  allowing  the  stay,  may  require.  An  appeal 
may  also  be  taken  to  the  Supreme  Court  of  the  United  States  from  an 
interlocutory  order  or  decree  jof  the  Commerce  Court  granting  or  con- 
tinuing an  Injunction  restraining  the  enforcement  of  an  order  of  the 
Interstate  Commerce  Commission,  provided  such  appeal  be  taken  within 
thirty  days  from  the  entry  of  such  order  or  decree.  Appeals  to  the 
Supreme  Court  under  this  section  shall  have  priority  in  hearing  and 
determination  over  all  other  causes  except  criminal  causes  in  that  court. 

Sec.  211.  All  cases  and  proceedings  in  the  Commerce  Court  which 
but  for  this  chapter  would  be  brought  by  or  against  the  Interstate  Com- 
merce Commission,  shall  be  brought  by  or  against  the  United  States, 
and  the  United  States  may  intervene  in  any  case  or  proceeding  In  the 
Commerce  Court  whenever,  though  it  has  not  been  made  a  party,  public 
Interests  are  involved. 

Sec.  212.  The  Attorney-General  shall  have  charge  and  control  of  the 
interests  of  the  Government  in  all  cases  and  proceedings  in  the  Com- 
merce Court,  and  In  the  Supreme  Court  of  the  United  States  upon 
appeal  from  the  Commerce  Court  If  in  his  opinion  the  public  Interest 
requires  it,  he  may  retain  and  enH)]oy  in  the  name  of  the  United  States, 
within  the  appropriations  from  time  to  time  made  by  the  Congress  for 
such  purposes,  such  special  attorneys  and  counselors  at  law  as  he  may 
think  necessary  to  assist  in  the  discharge  of  any  of  the  duties  incum- 
bent upon  him  and  his  subordinate  attorneys;  and  the  Attorney-General 
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yhall  sti|)uUite  with  such  special  attorueys  and  couusel  the  amount  of 
their  coiupeiisatiou,  which  shall  not  be  in  excess  of  the  sums  appropri- 
ated therefor  by  Congress  for  such  puriwses,  and  shall  have  supen-isiou 
of  their  action:  Provided,  That  the  Interstate  Commerce  Commission 
and  any  party  or  parties  in  Interest  to  the  proceeding  before  the  com- 
mission, in  which  an  order  or  requirement  is  made,  may  appear  as 
parties  thereto  of  their  own  motion  and  as  of  right,  and  be  represented 
by  their  counsel,  in  any  suit  wherein  is  Involved  the  validity'  of  such 
order  or  reiiuirement  or  any  part  thereof,  and  the  interest  of  such 
party;  and  the  court  wherein  Is  pending  such  suit  may  make  all 
such  rules  and  orders  as  to  such  appearances  and  representations, 
the  number  of  counsel,  and  all  matters  of  procedure,  and  othen^'ise,  as 
to  subserve  the  ends  of  Justice  and  sjieed  the  determination  of  such 
suits:  Provided  further.  That  communities,  associations,  corporations, 
firms,  and  individuals  who  are  Interested  In  the  controversy  or  question 
l)efore  the  Interstate  Commerce  Commission,  or  In  any  suit  which 
may  be  brought  by  any  one  under  the  provisions  of  this  chapter,  or 
the  Acts  of  which  it  is  amendatory  or  which  are  amendatory  of  it, 
relating  to  action  of  the  Interstate  Commerce  Commission,  may  Inter- 
vene in  said  suit  or  proceedings  at  any  time  after  the  institution 
thereof;  and  the  Attorney-General  shall  not  dispose  of  or  discontinue 
said  suit  or  proceeding  over  the  objection  of  such  party  or  intervener 
aforesaid,  but  said  intervenor  or  intervenors  may  prosecute,  defend,  or 
continue  said  suit  or  proceeding  unaffected  by  the  action  or  non-action 
of  the  Attorney-General  therein. 

Sec.  213.  Complainants  before  the  Interstate  Commerce  Commls.sion 
interested  in  a  ca.se  shall  have  the  right  to  appenr  and  l>e  made  iwrties 
to  the  case  and  be  represented  before  the  courts  !)y  counsel,  under  such 
regulations  as  are  now  permitted  in  similar  clrcum.stances  under  the 
rules  and  practice  of  equity  courts  of  the  I'nited  States. 

The  act  of  October  22,  1913.  .38  Stat.  220.  further  provides: 
"No  interlocutory  Injunction  susi^ending  or  restraining  the  enforce- 
ment, operation  or  execution  of,  or  setting  aside.  In  whole  or  in  i»art. 
any  order  made  or  entered  by  the  Interstate  Commerce  Commission 
shall  be  issued  or  granted  by  any  district  court  of  the  I'nited  States, 
or  by  any  judge  thereof,  or  by  any  circuit  judge  acting  as  district 
judge,  unless  the  application  for  the  same  shall  be  presented  to  a  circuit 
or  district  judge,  and  shall  be  heard  and  determined  by  three  judges, 
of  whom  at  least  one  shall  be  a  circuit  judge,  and  unless  a  majority  of 
said  three  judges  shall  concur  In  granting  such  appMcjitlon.  When 
such  application  as  aforesaid  is  presented  to  a  judge,  he  shall  Immedi- 
ately call  to  his  assistance  to  hear  and  determine  the  application  two 
other  judges.  Said  application  shall  not  be  heard  or  determined  before 
at  least  five  days'  notice  of  the  hearing  has  been  given  to  the  Inter- 
state Commerce  Commission,  to  the  Attorney-General  of  the  Vnited 
States,  and  to  such  other  persons  as  may  be  defendants  in  the  suit: 
Provided,  That  In  cases  where  Irrejiarable  damage  would  otherwise 
ensue  to  the  petitioner,  a  majority  of  said  three  judges  concurring. 
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may  on  hearing,  after  not  less  than  three  days'  notice  to  the  Inter- 
state Commerce  Commission  and  the  Attorney-General,  allow  a  teni- 
lK)rary  stay  or  suspension  In  whole  or  in  part,  of  the  oi)eration  of  the 
order  of  the  Interstate  Commerce  commission  for  not  more  than  sixty 
days  from  the  date  of  the  order  of  said  judges  pending  the  application 
for  the  order  or  injunction,  in  which  case  the  said  order  shall  contain  a 
specific  finding,  based  upon  the  evidence  submitted  to  the  Judges  mak- 
ing the  order  and  identified  by  reference  thereto,  that  such  irreparable 
damage  would  result  to  the  petitioner  and  specifying  the  nature  of 
the  damage.  The  said  Judges  may,  at  the  time  of  hearing  such  appli- 
cation, ui>on  a  like  finding,  continue  the  temporary  susi)enslon  in 
whole  or  in  part  until  decision  ui)on  the  application.  The  hearing 
upon  such  application  for  an  Interlocutory  injunction  shall  be  given 
precedence  and  shall  be  in  every  way  expedite<l,  and  l»e  assigned  for  a 
hearing  at  the  earliest  day  after  the  expiration  of  the  notice  herein- 
before provided  for.  An  appeal  may  be  taken  direct  to  the  Supreme 
Court  of  the  United  States  from  the  order  granting  or  denying  after 
notice  and  hearing  an  Interlocutory  Injunction;  In  such  case  if  such 
appeal  be  taken  within  thirty  days  after  the  order,  in  respect  to  which 
complaint  is  made  is  granted  or  refused;  and  upon  the  final  hearing  of 
any  suit  brought  to  suspend  or  set  aside,  in  whole  or  in  part,  any  order 
of  said  commission  the  same  requirement  as  to  judges  and  the  same 
procedure  as  to  expedition  and  appeal  shall  apply.  A  final  Judgment 
or  decree  of  the  district  court  may  be  reviewed  by  the  Supreme  Court 
of  the  T'nited  States  if  api)eal  to  the  Supreme  Court  be  taken  by  an 
aggrieved  party  within  sixty  days  after  the  entry  oiP  such  final  Judg- 
ment or  decree,  and  such  appeals  may  be  taken  in  like  manner  as 
appeals  are  taken  under  existing  law  in  equity  cases,  and  in  such  cases 
the  notice  required  shall  be  served  upon  the  defendants  in  the  case  and 
upon  the  Attorney-General  of  the  State  («ic). 
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Chapteb  Ten. 


THE   SUPREME   COI'RT. 


Sec. 

215.  Number  of  Justices. 

216.  Precedence  of  the  associate 

Justices. 

217.  Vacancy    in    the    office    of 

Chief  Justice. 

218.  Salaries  of  Justices. 

219.  Clerk,     marslial,     and     re- 

porter. 

220.  The  clerk  to  give  bond. 

221.  Deputies  of  the  clerk. 

222.  Records  of  the  old  court  of 

appeals. 
228.  Tables  of  fees. 

224.  Marshal    of    the     Supreme 

Court, 

225.  Duties  of  the  reporter. 
226u  Reporter's  salary  and  allow- 
ances. 

227.  Distribution  of  reports  and 

digests. 

228.  Additional   reports   and   di- 

gests ;  limitation  upon  cost ; 
estimates  to  t>e  submitted 
to  Congress  annually. 

229.  Distribution  of  Federal  Re- 

porter, etc.,  and  Digests. 

230.  Terms. 

231.  Adjournment  for  want  of  a 

quoruuL 

232.  Certain  orders  made  by  less 

than  quorum. 

233.  Original  Jurisdiction. 

234.  Writs    of    prohibition    and 

mandamus. 

235.  Issues  of  fact. 

23a  Appellate  Jurisdiction. 

237.  Writs  of  error  from  Judg- 

ments and  decrees  of  State 
courts. 

238.  Appeals  and  writs  of  error 

from  Ignited  States  dis- 
trict courts. 

230.  Circuit  court  of  appeals  may 
certify    questions    to    Su- 


Sec. 

240. 
241. 
242. 
243. 
244. 


preme  Court  for  instruc- 
tion. 

Certiorari  to  circuit  court  of 
appeals. 

Appeals  and  writs  of  error 
in  other  cases. 

Appeals      from      Court     of 
Claims. 

Time  and  manner  of  appeals 
from  the  Court  of  Claims. 

Writs  of  error  and  appeals 
from  Supreme  Court  of 
and  United  States  district 
court  for  Porto  Rico. 
245.  Writs  of  error  and  appeals 
from  the  Supreme  Courts 
of  Arizona  and  New  Mex- 
ico. 
240.  Writs  of  error  and  appeals 
from  the  Supreme  Court  of 
HawaiL 

247.  Appeals  and  writs  of  error 

from  the  district  court  for 
Alaska  direct  to  Supreme 
Court  in  certain  cases. 

248.  Appeals  and  writs  of  error 

from  the  Supreme  Court 
of  the  Philippine  Islands. 

249.  Appeals  and  writs  of  error 

when  a  Territory  becomes 
a  State. 

250.  Appeals  and  writs  of  error 

from  the  Court  of  Appeals 
of  the  District  of  Colum- 
bia. 

2.51.  Certiorari  to  Court  of  Ap- 

peals, District  of  Colum- 
bia. 

2.52.  Appellate  Jurisdiction  under 

the  bankruptcy  act. 

2.53.  Precedence  of  ^vrlts  of  error 

to  State  courts. 

254.  Cost  of  printing  records. 

2.55.  Women  may  be  admitted  to 
practice. 


Sec.  215.  The  Supreme  Court  of  the  United  States  shall  consist  of 
a  Chief  Justice  of  the  United  States  and  eight  associate  Justices,  any 
six  of  whom  shall  constitute  a  quorum. 

Sec.  216.  The  associate  Justices  shall  have  precedence  according  to 
the  dates  of  their  commissions,  or,  when  the  commissions  of  two  or  more 
of  them  l>ear  the  same  date,  according  to  their  ages. 
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Sec.  217.  In  case  of  a  racancy  In  tlie  otfice  of  Chief  Justice,  or  of 
bis  inability  to  perform  the  duties  and  powers  of  bis  office,  they  shall 
devolve  upon  the  associate  Justice  who  is  first  in  precedence,  until  such 
disability  is  removed,  or  another  Chief  Justice  is  appointed  and  duly 
qualified.  This  provision  shall  apply  to  every  associate  Justice  who  suc- 
ceeds to  the  office  of  Chief  Justice. 

Sec.  218.  The  Chief  Justice  of  the  Supreme  Court  of  the  United 
States  shall  receive  the  sum  of  fifteen  thousand  dollars  a  year,  and  the 
Justices  thereof  shall  receive  the  sum  of  fourteen  thousand  five  hundred 
dollars  a  year  each,  to  be  paid  monthly. 

Sec.  219.  The  Supreme  Court  shall  have  power  to  appoint  a  clerk 
and  a  marshal  for  said  court,  and  a  reporter  of  its  decisions. 

Secs.  220  and  221.     {Have  reference  to  the  clerk  and  his  deputies,) 

Seo.  222.  The  records  and  proceedings  of  the  Court  of  Appeals, 
appointed  previous  to  the  adoption  of  the  present  Constitution,  shall  be 
kept  in  the  office  of  the  clerk  of  the  Supreme  Court,  who  shall  give 
copies  thereof  to  any  person  requiring  and  paying  for  them,  in  the 
manner  provided  by  law  for  giving  copies  of  the  records  and  proceed- 
ings of  the  Supreme  Court;  and  such  copies  shall  have  like  faith  and 
credit  with  all  other  proceedings  of  said  court. 

Sec.  223.  The  Supreme  Court  is  authorized  and  empowered  to  pre- 
pare the  tables  of  fees  to  be  charged  by  the  clerk  thereof. 

Sec.  224.     (Refers  to  the  marshal.) 

Secs.  225,  226,  227,  228  and  229.  {ProtHdc  for  the  distribution  oj 
copies  of  the  reports.) 

Sec.  290.  The  Supreme  Court  shall  hold  at  the  seat  of  government, 
one  term  annually,  commencing  on  the  second  Monday  in  €k*tober,  and 
such  adjourned  or  special  terms  as  it  may  find  necessary  for  the  dis- 
patch of  business. 

Sec.  231.  If,  at  any  session  of  the  Supreme  Court,  a  quorum  does  not 
attend  on  the  day  appointed  for  holding  it,  the  Justices  who  do  attend 
may  adjourn  the  court  from  day  to  day  for  twenty  days  after  said 
appointed  time,  unless  there  be  sooner  a  quorum.  If  a  quorum  does  not 
attend  within  said  twenty  days,  the  business  of  the  court  shall  be  con- 
tinued over  till  the  next  appointed  session;  and  if.  during  a  term, 
after  a  quorum  has  assembled,  less  than  that  number  attend  on  any 
day,  the  Justices  attending  may  adjourn  the  court  from  day  to  day 
until  there  is  a  quorum,  or  may  adjourn  without  day. 

Sec.  232.  The  Justices  attending  at  any  term,  when  less  than  a 
quorum  is  present,  may,  within  the  twenty  days  mentioned  in  the  pre- 
ceding section,  make  all  necessary  orders  touching  any  suit,  proceeding, 
or  process,  depending  in  or  returned  to  the  court,  preparatory  to  the 
hearing,  trial,  or  decision  thereof. 
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Se».  233.  The  Supreme  Court  shall  hare  ezclusiye  jurisdictiou  of  all 
controversies  of  a  cItII  nature  where  a  State  is  a  party,  except  between 
a  State  and  its  citizens,  or  between  a  State  and  citizens  of  other  States, 
or  aliens,  in  which  latter  case  it  shall  have  original,  bat  not  exclusive, 
jurisdiction.  And  it  shall  have  exclusively  all  such  Jurisdiction  of  suits 
or  proceedings  against  ambassadors  or  other  public  ministers,  or  their 
domestics  or  domestic  servants,  as  a  court  of  law  can  have  consistently 
with  the  law  of  nations ;  and  original,  but  not  exclusive.  Jurisdiction,  of 
all  suits  brought  by  ambassadors,  or  other  public  ministers,  or  in  which 
a  consul  or  vice-consul  is  a  party. 

Sec.  234.  The  Supreme  Court  shall  have  power  to  issue  writs  of  pro- 
hibition to  the  district  courts,  when  proceeding  as  courts  of  admiralty 
and  maritime  Jurisdiction ;  and  writs  of  mandamus,  in  cases  warranted 
by  the  principles  and  usages  of  law,  to  any  courts  appointed  under  the 
authority  of  the  United  States,  or  to  persons  holding  ofnce  under  the 
authority  of  the  United  States,  where  a  State,  or  an  ambassador,  or 
other  public  minister,  or  a  consul,  or  vice-consul  is  a  party. 

Sec.  235.  The  trial  of  Issues  of  fact  In  the  Supreme  Couri,  in  all 
actions  at  law  against  cltlEens  of  the  United  States,  shall  be  by  jury. 

Sec.  236.  The  Supreme  Court  shall  have  appellate  jurisdiction  in 
the  cases  hereinafter  specially  provided  for. 

Seo.  237.  (As  amended  December  23,  1914,  SS  Stat  790.)  A  final 
Judgment  or  decree  in  any  suit  in  the  highest  couri  of  a  State  in  which 
a  decision  in  the  suit  could  be  had,  where  is  drawn  in  question  the 
validity  of  a  treaty  or  statute  of,  or  an  authority  exercised  under,  the 
United  States,  and  the  decision  is  against  their  validity;  or  where  Is 
drawn  in  question  the  validity  of  a  statute  of,  or  an  authority  exer- 
•cised  under  any  State,  ou  the  ground  of  their  being  repugnant  to  the 
'Constitution,  treaties,  or  laws  of  the  Ignited  States,  and  the  decision 
:1s  in  favor  of  their  validity;  or  where  any  title,  right,  privilege,  or 
Immunity  Is  claimed  under  the  Constitution,  or  any  treaty  or  statute  of, 
or  commission  held  or  authority  exercised  under,  the  United  Statess, 
and  the  decision  Is  against  the  title,  right,  privilege,  or  immunity  espe- 
cially set  up  or  claimed,  by  either  party,  under  such  Constitution, 
treaty,  statute,  commission,  or  authority,  may  be  re-examined  and 
reversed  or  affirmed  In  the  Supreme  Court  upon  a  writ  of  error.  The 
writ  shall  have  the  same  etS^ect  as  if  the  judgment  or  decree  complained 
of  had  been  rendered  or  passed  in  a  court  of  the  United  States.  The 
Supreme  Court  may  reverse,  modlf>'.  or  affirm  the  judgment  or  decree 
of  such  State  court,  and  may.  at  their  discretion,  award  execution  or 
remand  the  .same  to  the  court  from  which  It  was  removed  by  writ.  It 
shall  be  comi)etent  for  the  Supreme  Court  to  require  by  certiorari  or 
otherwise,  any  such  case  to  be  certified  to  the  Supreme  Court  for  Its 
review  and  determination,  with  the  same  power  and  authority  In  the 
case  as  if  It  had  been  carried  by  appeal  or  writ  of  error  to  the  Supreme 
Court,  although  the  decision  in  such  case  may  have  been  in  favor  of  the 
validity   of  the   treaty   or   statute  or  authority   exercised   under  the 
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United  States,  or  may  have  been  against  the  validity  of  the  State  stat- 
ute or  authority  claimed  to  be  repugnant  to  the  Constitution,  treaties 
or  laws  of  the  United  States,  or  in  favor  of  the  title,  right,  privilege,  or 
immunity  claimed  under  the  Constitution,  treaty,  statute,  commission 
or  authority  of  the  United  States. 

Sec.  238.  {As  amended  by  act  of  January  28,  1915,  38  8tat,  804.) 
Appeals  and  writs  of  error  may  be  taken  from  the  district  courts. 
Including  the  United  States  district  court  for  Hawaii  and  the  United 
States  district  court  for  Porto  Rico  direct  to  the  Supreme  Court  iif  the 
following  cases:    In  any  case  in  which  the  jurisdiction  of  the  court  is 

ft 

in  issue,  in  which  case  the  question  of  Jurisdiction*  alone  shall  be  certi- 
fied to  the  Supreme  Court  from  the  court  below  for  decision;  from  the 
final  sentences  and  decrees  in  prize  causes;  in  any  case  that  involves 
the  construction  or  application  of  the  Constitution  of  the  United  States ; 
in  any  case  in  which  the  constitutionality  of  any  law  of  the  United 
States,  or  the  validity  or  construction  of  any  treaty  made  under  its 
authority  is  drawn  in  question ;  and  in  any  case  in  which  the  constitu- 
tion or  law  of  a  State  is  claimed  to  be  in  contravention  of  the  Consti- 
tution of  the  United  States. 

Sec.  239.  In  any  case  within  its  appellate  jurisdiction,  as  defined  in 
section  one  hundred  and  twenty-eight,  the  circuit  court  of  appeals  at 
any  time  may  certify  to  the  Supreme  Court  of  the  United  States  any 
questions  or  propositions  of  law  concerning  which  it  desires  the  instruc- 
tion of  that  court  for  its  proper  decision;  and  thereupon  the  Supreme 
Court  may  either  give  its  instruction  on  the  questions  and  propositions 
certified  to  it,  which  shall  be  binding  upon  the  circuit  court  of  appeals 
in  such  case,  or  it  may  require  that  the  whole  record  and  cause  be  sent 
up  to  it  for  its  consideration,  and  thereupon  shall  decide  the  whole 
matter  in  controversy  in  the  same  manner  as  if  it  had  been  brought 
there  for  review  by  writ  of  error  or  appeal. 

Sec.  240.  In  any  case,  civil  or  criminal,  in  which  the  Judgment  or 
decree  of  the  circuit  court  of  appeals  is  made  final  by  the  provisions  of 
this  Title,  it  shall  be  competent  for  the  Supreme  Court  to  require,  by 
certiorari  or  otherwise,  upon  the  petition  of  any  imrty  thereto,  any 
such  case  to  be  certified  to  the  Supreme  Court  for  its  review  and  deter- 
mination, with  the  same  power  and  authority  in  the  case  as  if  it  had 
been  carried  by  appeal  or  writ  of  error  to  the  Supreme  Court 

Sec.  241.  In  any  case  in  which  the  judgment  or  decree  of  the  circuit 
court  of  appeals  is  not  made  final  by  the  provisions  of  this  Title,  there 
shall  be  of  right  an  appeal  or  writ  of  error  to  the  Supreme  Court  of  the 
United  States  where  the  matter  in  controversy  shall  exceed  one  thou- 
sand dollars,  besides  costs. 

Sec  242.  An  appeal  to  the  Supreme  Court  shall  be  allowed  on  behalf 
of  the  United  States,  from  all  judgments  of  the  Court  of  Claims  adverse 
to  the  United  States,  and  on  behalf  of  the  plaintiff  in  any  case  where 
the  amount  in  controversy  exceeds  three  thousand  dollars,  or  where 
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bis  Claim  is  forfeited  to  the  United  States  by  tbe  judgment  of  said 
court  as  provided  in  section  one  bundred  and  scTenty-two. 

Sec.  243.  All  appeals  from  the  Court  of  Claims  shall  be  taken  within 
ninety  days  after  the  judgment  is  rendered,  and  shall  be  allowed  under 
such  regulations  as  the  Supreme  Court  may  direct. 

Sec.  244.     (Repealed.) 

Sec.  245.     (Obsolete.) 

Sec.  246.  (As  amfended  by  the  Act  of  January  28,  1915,  38  f^tat. 
SOI.)  Writs  of  error  and  appeals  from  the  final  judgments  and 
decrees  of  the  Supreme  Court  of  the  Territory  of  Hawaii  and  of  the 
Supreme  Court  of  Porto  Rico  may  be  taken  and  prosecuted  to  tbe 
Supreme  Court  of  the  United  States  within  tbe  same  time,  in  the  same 
manner,  under  the  same  regulations,  and  in  the  same  classes  of  cases 
in  which  writs  of  error  and  appeals  from  tbe  final  judgments  and 
decrees  of  the  highest  court  of  a  State  in  which  a  decision  in  the  suit 
could  be  had,  may  be  taken  and  prosecuted  to  the  Supreme  Court  of  tbe 
United  States  under  tbe  provisions  of  section  two  hundred  and  thirty- 
seven;  and  in  all  other  cases,  civil  or  criminal,  in  the  Supreme  Court 
of  the  Territory  of  Hawaii  or  the  Supreme  Court  of  Porto  Rico  it  shall 
be  competent  for  tbe  Supreme  Court  of  the  United  States  to  require 
by  certiorari,  upon  the  petition  of  any  party  thereto,  that  the  case  be 
certified  to  it,  after  final  judgment  or  decree,  for  review  and  determina- 
tion, with  tbe  same  power  and  authority  as  if  taken  to  that  court  by 
appeal  or  writ  of  error;  but  certiorari  shall  not  be  allowed  in  any 
such  case  unless  tbe  petition  therefor  is  presented  to  the  Supreme 
Court  of  the  United  States  within  six  months  from  tbe  date  of  sucb 
judgment  or  decree.  Writs  of  error  and  appeals  ftt)m  the  final  judg- 
ments and  decrees  of  tbe  supreme  courts  of  the  Territory  of  Hawaii 
and  of  Porto  Rico,  wherein  the  amount  involved,  exclusive  of  costs, 
to  be  ascertained  by  tbe  oath  of  either  party  or  of  other  competent 
witnesses,  exceeds  tbe  value  of  $5,000  may  be  taken  and  prosecuted  in 
tbe  circuit  courts  of  appeals. 

Sec.  247.  Appeals  and  writs  of  error  may  be  taken  and  prosecuted 
from  final  judgments  and  decrees  of  the  district  court  for  tbe  district 
of  Alaska  or  for  any  division  thereof,  direct  to  the  Supreme  Court  of 
tbe  United  States,  in  the  following  cases:  In  prize  cases:  and  in  all 
cases  which  Involve  tbe  construction  or  application  of  tbe  Constitution 
of  the  United  States,  or  in  which  tbe  constitutionality  of  any  law  of 
the  United  States  or  tbe  validity  or  construction  of  any  treaty  made 
under  its  authority  is  drawn  in  question,  or  in  which  the  constitution 
or  law  of  a  State  is  claimed  to  be  In  contravention  of  the  Constitution 
of  tbe  United  States.  Such  writs  of  error  and  appeals  shall  be  taken 
within  tbe  same  time,  in  the  same  manner,  and  under  the  same  regula- 
tions as  writs  of  error  and  appeals  are  taken  from  the  district  courts 
to  the  Supreme  Court. 
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Sec.  248.  The  Supreme  Court  of  the  United  States  shall  have  juris- 
diction to  review,  revise,  reverse,  modify,  or  affirm  the  final  judgements 
and  decrees  of  the  supreme  court  of  the  Philippine  Islands  in  all  actions, 
cases,  causes,  and  proceedings  now  pending  therein  or  hereafter  deter- 
mhied  thereby,  in  which  the  Constitution,  or  any  statute,  treaty,  title, 
right,  or  privilege  of  the  United  States  is  involved,  or  in  causes  in 
which  the  value  in  controversy  exceeds  twenty-flve  thousand  dollars,  or 
in  which  the  title  or  possession  of  real  estate  exceeding  in  value  the 
sum  of  twenty-flve  thousand  dollars,  to  be  ascertained  by  the  oath  of 
either  party  or  of  other  competent  witnesses,  l3  involved  or  brought 
in  question;  and  such  final  judgments  or  decrees  may  and  can  be 
reviewed,  revised,  reversed,  modified,  or  affirmed  by  said  Supreme 
Court  on  appeal  or  writ  of  error  by  the  party  aggrieved,  within  the 
same  time,  in  the  same  manner,  under  the  same  regulations,  and  by  the 
"^me  procedure,  as  far  as  applicable,  as  the  final  judgments  and  decrees 
of  the  district  courts  of  the  United  States. 

Sec.  249.  In  all  cases  where  the  judgment  or  decree  of  any  court  of 
a  Territory  might  be  reviewed  by  the  Supreme  Court  on  writ  of  error  or 
appeal,  such  writ  of  error  or  appeal  may  be  taken,  within  the  time  and 
in  the  manner  provided  by  law,  notwithstanding  such  Territory  has, 
after  such  judgment  or  decree,  been  admitted  as  a  State;  and  the 
Supreme  Court  shall  direct  the  mandate  to  such  court  as  the  nature  of 
the  writ  of  error  or  appeal  requires. 

Sec.  250.  Any  final  judgment  or  decree  of  the  Court  of  Appeals  of 
the  District  of  Columbia  may  be  re-examined  and  affirmed,  reversed, 
or  modified  by  the  Supreme  Court  of  the  United  States,  upon  writ  of 
error  or  appeal,  in  the  following  cases : 

First.  In  cases  in  which  the  jurisdiction  of  the  trial  court  is  in 
issue;  but  when  any  such  case  is  not  otherwise  reviewable  in  said 
Supreme  Court,  then  the  question  of  jurisdiction  alone  shall  be  certified 
to  said  Supreme  Court  for  decision. 

Second,    in  prize  cases. 

Third.  In  cases  involving  the  construction  or  application  of  the  Con- 
stitution of  the  United  States,  or  the  constitutionality  of  any  law  of  the 
I'nited  States,  or  the  validity  or  construction  of  any  treaty  made  under 
its  authority. 

Fourth.  In  cases  in  which  the  constitution  or  any  law  of  a  State,  is 
claimed  to  be  in  contravention  of  the  Constitution  of  the  United  States. 

Fifth.  In  cases  in  which  the  validity  of  any  authority  exercised 
under  the  United  States,  or  the  existence  or  scope  of  any  power  or 
duty  of  an  officer  of  the  United  States  is  drawn  in  question. 

Sixth.  In  cases  in  which  the  construction  of  any  law  of  the  Ignited 
States  is  drawn  in  question  by  the  defendant. 

Except  as  provided  in  the  next  succeeding  section,  the  judgments  and 
decrees  of  said  Court  of  Appeals  shall  be  final  in  all  cases  arising  under 
the  patent  laws,  the  copyright  laws,  the  revenue  laws,  the  criminal 
laws,  and  in  admiralty  cases;  and  except  as  provided  in  the  next  sue 
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ceeding  section,  the  Judgments  and  decrees  of  said  Court  of  Appeals 
Hhall  be  final  in  all  cases  not  reviewable  as  hereinbefore  provided. 

Writs  of  error  and  appeals  shall  be  taken  within  the  same  time,  in 
the  same  manner,  and  under  the  same  regulations  as  writs  of  error  and 
appeals  are  taken  from  the  circuit  courts  of  appeals  to  the  Supreme 
Court  of  the  United  SUtes. 

iSEc.  251.  In  any  case  in  which  the  Judgment  or  decree  of  said  Court 
of  Appeals  is  made  final  by  the  section  last  preceding,  it  shall  be  com- 
petent for  the  Supreme  Court  of  the  United  States  to  require,  by  cer- 
tiorari or  otherwise,  any  such  case  to  be  certified  to  it  for  its  review 
and  determination,  with  the  same  power  and  authority  In  the  case  as 
if  it  had  been  carried  by  writ  of  error  or  appeal  to  said  Supreme  Court. 
It  shall  also  be  competent  for  said  Court  of  Appeals,  in  any  case  in 
which  its  Judgment  or  decree  is  made  final  under  the  section  last  pre- 
ceding, at  any  time  to  certif!y  to  the  Supreme  Court  of  the  United 
States  any  questions  or  propositions  of  law  concerning  which  it  desires 
the  instruction  of  that  court  for  their  proper  decision;  and  thereupon 
the  Supreme  Court  may  either  give  its  instruction  on  the  questions  and 
propositions  certified  to  it,  which  shall  be  binding  upon  said  Court  of 
Appeals  in  such  case,  or  it  may  require  that  the  whole  record  and  cause 
be  sent  up  to  it  for  its  consideration,  and  thereupon  shall  decide  the 
whole  matter  in  controversy  in  the  same  manner  as  if  it  had  been 
brought  there  for  review  by  writ  of  error  or  appeal. 

Sec.  252.  {In  effect,  repealed  by  section  4,  act  of  January  28.  1915.  3S 
Stat.  804.  See  after  section  128  of  this  Code.) 

Sec.  253.  Cases  on  writ  of  error  to  revise  the  Judgment  of  a  State 
court  in  any  criminal  case  shall  have  precedence  on  the  docket  of  the 
Supreme  Court,  of  all  cases  to  which  the  Government  of  the  United 
States  is  not  a  party,  excepting  only  such  cases  as  the  courts  in  its  dis- 
cretion, may  decide  to  be  of  public  importance. 

• 

Sec.  254.  There  shall  be  taxed  against  the  losing  party  in  each  and 
every  cause  pending  in  the  Supreme  Court  the  cost  of  printing  the 
record  in  such  case,  except  when  the  Judgment  is  against  the  United 
States. 

Sec.  255.  Any  woman  who  shall  have  been  a  member  of  the  l)ar  of 
the  highest  court  of  any  State  or  Territory,  or  of  the  Court  of  Appeals 
of  the  District  of  Columbia,  for  the  space  of  three  years,  and  shall  have 
maintained  a  good  standing  before  such  court,  and  who  shall  be  a  person 
of  good  moral  character,  shall,  on  motion,  and  the  production  of  such 
record,  be  admitted  to  practice  before  the  Supreme  Court  of  the  United 
States 
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Chapter  Eleven. 


PROVISIONS  COMMON  TO  MORE  THAN  ONEf  COURT. 


Sec. 

25^  Cases  in  which  Jurisdiction 
of  United  States  coorts 
shall  be  exclusive  of  State 
courts. 

257.  Oath      of      United      States 

judges. 

258.  Judges  prohibited  from  prac- 

ticing law. 

259.  Traveling  expenses,  etc,  of 

circuit  Justices  and  circuit 
and  district  Judges. 

200.  Salary  of  Judges  after  res- 
ignation. 

2f»l.  Writs  of  ne  exeat 

262.  Power  to  issue  writs. 

263w  Temporary  restraining  or- 
ders. 

264.  Injunctions;  in  what  cases 

Judge  may  grant 

265.  Injunctions  to  stay  proceed- 

ings in  State  courts. 

266.  Injunctions  based  on  alleged 

unconstitutionality  of  State 
statutes;  when  and  by 
whom  may  be  granted. 


Sec. 
267. 

268. 

260. 
270. 


271. 


272. 


273. 
274. 

274a 

274b 
274c. 


When  suits  in  equity  may  be 
maintained. 

Power  to  administer  oaths 
and  punish  contempts. 

New  trials. 

Power  to  hold  to  security 
for  the  peace  and  good  be- 
havior. 

Power  to  enforce  awards  of 
foreign  consuls,  etc.,  in  cer- 
tain cases. 

Parties  may  manage  their 
causes  personally  or  by 
counsel. 

Certain  officers  forbidden  to 
act  as  attorneys. 

Penalty  for  violating  pre- 
ceding section. 

.  Transfers     from     law     to 

equity  atid  vice  versa. 
.  Equitably  defenses  at  law, 
,  Defeetive     allegations     of 
citizenship  amendable. 


Sec  256.  The  Jurisdiction  vested  in  the  courts  of  the  United  States 
in  the  cases  and  proceedings  hereinafter  mentioned,  shall  be  exclusive 
of  the  courts  of  the  several  States : 

I^lrst.  Of  all  crimes  and  offenses  cognizable  under  the  authority  of 
the  United  States. 

Second.  Of  all  suits  for  penalties  and  forfeitures  incurred  under  the 
laws  of  the  United  States. 

Third.  Of  all  civil  causes  of  admiralty  and  maritime  Jurisdiction; 
saving  to  suitors,  in  all  cases,  the  right  of  a  common-law  remedy; 
where  the  common  law  is  competent  to  give  it. 

Fourth.  Of  all  seizures  under  the  laws  of  the  United  States,  on  land 
or  on  waters  not  within  admiralty  and  maritime  Jurisdiction;  of  air 
prizes  brought  into  the  United  States;  and  of  all  proceedings  for  the 
condemnation  of  property  taken  as  prize. 

•  Fifth.    Of  all  cases  arising  under  the  patent-right,  or  copyright  laws 
of  the  United  States. 

Sixth.    Of  all  matters  and  proceedings  in  bankruptcy. 

Seventh.  Of  all  controversies  of  a  civil  nature,  where  a  State  is  a 
party,  except  between  a  State  and  its  citizens,  or  between  a  State  and 
citizens  of  other  States  or  aliens. 


72 


JUDICIAL  CODE. 


Eighth.  Of  all  suits  and  proceedlnjers  af^alnst  ambassadors,  or  other 
public  ministers,  or  their  domestics,  or  domestic  servants,  or  against 
consuls  or  vice-consuls. 

Sec.  257.  The  Justices  of  the  Supreme  Court,  the  circuit  Judges,  and 
the  district  Judges,  hereafter  apiMlnted,  shall  take  the  following  oath 
before  they  proceed  to  perform  the  duties  of  their  respective  offices: 

**I, ,  do  solemnly  swear  (or  affirm)  that  I  will  administer 

Justice  without  respect  to  persons,  and  do  equal  right  to  the  poor  and 
to  the  rich,  and  that  I  will  faithfully  and  Impartially  discharge  and 

perform  all  the  duties  Incumbent  upon  me  as  according  to  the 

best  of  my  abilities  and  understanding,  agreeably  to  the  Constitution 
and  laws  of  the  Tnited  States :  So  help  me  God.** 

Sec.  258.  It  shall  not  be  lawful  for  any  Judge  appointed  under  the 
authority  of  the  Ignited  States  to  exercise  the  profession  or  employ- 
ment of  counsel  or  attorney,  or  to  be  engaged  In  the  practice  of  the  law. 
Any  person  offending  against  the  prohibition  of  this  section  shall  be 
deemed  guilty  of  a  high  misdemeanor. 

Sec.  250.  The  circuit  Justices,  the  circuit  and  district  Judges  of  the 
United  States,  and  the  Judges  of  the  district  courts  of  the  United  States 
in  Alaska,  Hawaii,  and  Porto  Rico,  shall  each  be  allowed  and  paid  his 
necessary  expenses  of  travel,  and  his  reasonable  expenses  (not  to  exceed 
ten  dollars  per  day)  actually  Incurred  for  maintenance,  consequent 
upon  his  attending  court  or  transacting  other  official  business  In  pursu- 
ance of  law  at  any  place  other  than  his  official  place  of  residence,  said 
expenses  to  be  paid  by  the  marshal  of  the  district  In  which  such  court 
Is  held  or  official  business  transacted,  upon  the  written  certificate  of 
the  Justice  or  Judge.  The  official  place  of  residence  of  each  Justice  and 
of  each  circuit  Judge  while  assigned  to  the  Commerce  Court  shall  be  at 
Washington ;  and  the  official  place  of  residence  of  each  circuit  and  dis- 
trict Judge,  and  of  each  Judge  of  the  district  courts  of  the  United 
States  In  Alaska,  Hawaii,  and  Porto  Rico,  shall  be  at  that  place  nearest 
his  actual  residence  at  which  either  a  circuit  court  of  appeals  or  a 
district  court  Is  regularly  held.  Every  such  Judge  shall,  upon  his 
appointment,  and  from  time  to  time  thereafter  whenever  he  may  change 
his  official  residence,  in  writing  notify  the  Department  of  Justice  of 
his  official  place  of  residence. 

Sec.  200.  When  any  Judge  of  any  court  of  the  I'nlted  States  ap- 
pointed to  hold  his  office  during  good  behavior  resigns  his  office,  after 
having  held  a  commission  or  conmilsslons  as  Judge  of  any  such  court 
or  courts  at  least  ten  years  continuously,  and  having  attained  the  age 
of  seventy  years,  he  shall,  during  the  residue  of  his  natural  life,  receive 
the  salary  which  is  payable  at  the  time  of  his  retirement  for  the  office 
that  he  held  at  the  time  of  his  resignation. 

Sec.  261.  Writs  of  ne  exeat  may  be  granted  by  any  Justice  of  the 
Supreme  Court,  in  cases  where  they  might  be  granted  by  the  Supreme 
Court ;  and  by  any  district  Judge,  in  cases  where  they  might  be  granted 
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by  the  district  court  of  whlcli  he  is  a  judge.  But  no  writ  of  ne  exeat 
shall  be  granted  unless  a  suit  In  equity  is  commenced,  and  satisfactory 
proof  is  made  to  the  court  or  judge  granting  the  same  that  the  defend- 
ant designs  quickly  to  depart  from  the  Ignited  States. 

Sec.  262.  The  Supreme  Court  and  the  district  courts  shall  have 
power  to  issue  writs  of  scire  facias.  The  Supreme  Court,  the  circuit 
courts  of  appeals,  and  the  district  courts  shall  have  power  to  issue  all 
writs  not  specifically  provided  for  by  statute,  which  may  be  necessarj' 
for  the  exercise  of  their  respective  jurisdictions,  and  agreeable  to  the 
usages  and  principles  of  law. 

Sec.  263.  (Repealed  by  section  17  of  the  Clayton  Act,  October  15, 
1914,  38  Stat,  737,  which  in  lieu  thereof  enacted  the  following)  : 

That  no  preliminary  injunction  shall  be  issued  without  notice  to  the 
opposite  party. 

No  temporary  restraining  order  shall  be  granted  without  notice  to 
the  opposite  party  unless  It  shall  clearly  appear  from  specific  facts 
flho^n  by  afildavlt,  or  by  the  verified  bill,  that  Immediate  and  irrep- 
arable Injury,  loss  or  damage  will  result  to  the  applicant  before 
notice  can  be  served  and  a  hearing  had  thereon.  Every  such  tem- 
porary restraining  order  shall  be  indorsed  with  the  date  and  hour  of 
Issuance,  shall  be  forthwith  filed  in  the  clerk's  ofiice  and  entered  of 
record,  shall  define  the  Injury  and  state  why  It  is  Irreparable  and  why 
the  order  was  granted  without  notice,  and  shall  by  its  terms  expire 
within  such  time  after  entry,  not  to  exceed  ten  days,  as  the  court  or 
Judge  may  Ax^  unless  within  the  time  so  fixed  the  order  Is  extended  for 
a  like  period  for  good  cause  shown,  and  the  reasons  for  such  extension 
shall  be  entered  of  record.  In  case  a  temporary  restraining  order  shall 
be  granted  without  notice  in  the  contingency  specified,  the  matter  of 
the  issuance  of  a  preliminary  Injunction  shall  be  set  down  for  a  hear- 
ing at  the  earliest  possible  time  and  shall  take  precedence,  of  all  mat- 
ters except  older  matters  of  the  same  character;  and  when  the  same 
comes  up  for  hearing  the  party  obtaining  the  temporary  restraining 
order  sliall  proceed  with  the  application  for  a  preliminary  injunction, 
and  if  he  does  not  do  so  the  court  shall  dissolve  the  temporary  restrain- 
ing order.  I'pon  two  days'  notice  to  the  party  obtaining  such  tem- 
porary restraining  order  the  opposite  party  may  appear  and  move  the 
dissolution  or  modification  of  the  order,  and  in  that  event  the  court  or 
judge  shall  proceed  to  hear  and  determine  the  motion  as  expeditiously 
as  the  ends  of  justice  may  require. 

Sec.  18.  That  except  as  otherwise  provided  in  section  16  of  this 
Act,  no  restraining  order  or  interlocutory  order  of  injunction  shall 
issue,  except  upon  the  giving  of  security  by  the  applicant  in  such  sum 
as  the  court  or  judge  may  deem  proper,  conditioned  upon' the  pt^'ment, 
of  such  costs  and  damages  as  may  be  Incurred  or  suffered  by  any  party 
who  may  be  found  to  have  been  wrongfully  enjoined  or  restrained 
thereby. 
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{Section  16  provides  for  injunctive  relief  to  private  suitors  against 
threatened  loss  or  damage  by  violation  of  the  anti-trust  acts  and  for 
the  issue  of  a  preliminary  injunction  upon  the  caDecution  of  a  proper 
bond  against  damages  for  an  injunction  improvidently  granted.) 

Sec.  19.  That  every  order  of  injunction  or  restraining  order  shall 
set  forth  the  reasons  for  the  issuance  of  the  same,  shall  be  specific  in 
terms,  and  shall  describe  in  reasonable  detail,  and  not  by  reference  to 
the  bill  of  complaint  or  other  document,  the  act  or  acts  sought  to  be 
restrained,  and  shall  be  binding  only  upon  the  parties  to  the  suit,  their 
officers,  agents,  servants,  employees,  and  attorneys,  or  those  in  active 
concert  or  participating  with  them,  and  who  shall,  by  personal  service 
or  otherwise  have  received  actual  notice  of  the  same. 

Sec.  264.  Writs  of  injunction  may  be  granted  by  any  justice  of  the 
Supreme  Gourt  in  cases  where  they  might  be  granted  by  the  Supreme 
Court;  and  by  any  judge  of  a  district  court  in  cases  where  they  might 
be  granted  by  such  court.  But  no  justice  of  the  Supreme  Court  shall 
hear  or  allow  any  application  for  an  injunction  or  restraining  order  in 
any  cause  pending  in  the  circuit  to  which  he  is  allotted,  elsewhere  than 
within  such  circuit,  or  at  such  place  outside  of  the  same  as  the  parties 
may  stipulate  in  writing,  except  when  it  can  not  be  heard  by  the  dis- 
trict judge  of  the  district.  In  case  of  the  absence  from  the  district  of 
the  district  judge,  or  of  his  disability,  any  circuit  judge  of  the  circuit 
in  which  the  district  is  situated  may  grant  an  injunction  or  restraining 
order  in  any  case  pending  in  the  district  court,  where  the  same  might 
•be  granted  by  the  district  judge. 

Sec.  265.  The  writ  of  injunction  shall  not  be  granted  by  any  court 
of  the  T'nited  States  to  stay  proceedings  in  any  court  of  a  State,  except 
in  cases  where  such  injunction  may  be  authorized  by  any  law  relating 
to  proceedings  In  bankruptcy. 

Sec.  266.  (As  amended  March  3,  1913,  37  Stat.)  No  interlocutory 
injunction  suspending  or  restraining  the  enforcement,  operation,  or 
execution  of  any  statute  of  a  State  by  restraining  the  action  of  any 
officer  of  such  State  in  the  enforcement  or  execution  of  such  statute, 
or  in  the  enforcement  or  execution  of  an  order  made  by  an  adminis- 
trative board  or  commission  acting  under  and  pursuant  to  the  statutes 
of  such  State,  shall  be  issued  or  granted  by  any  justice  of  the  Supreme 
Court,  or  by  any  district  court  of  the  United  States,  or  by  any  judge 
thereof,  or  by  any  circuit  judge  acting  as  district  judge,^  upon  the 
ground  of  the  unconstitutionality  of  such  statute,  unless  the  application 
for  the  same  shall  be  presented  to  a  justice  of  the  Supreme  Court  of 
the  United  Stfftes,  or  to  a  circuit  or  district  judge,  and  shall  be  heard 
and  determined  by  three  judges,  of  whom  at  least  one  shall  be  a  justice 
of  the^<?  Supreme  Court  or  a  circuit  judge,  and  the  other  two  may  be 
either  circuit  or  district  judges,  and  unless  a  majority  of  said  three 
judges  shall  concur  in  granting  such  application.  Whenever  such  appli- 
cation as  aforesaid  is  presented  to  a  justice  of  the  Supreme  Court,  or 
to  a  judge,  he  shall  immediately  call  to  his  assistance  to  hear  and 
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determine  the  application  two  other  judges :  Provided,  hotoever,  That  one 
of  such  three  Judges  shall  be  a  Justice  of  the  Supreme  Court,  or  a  cir- 
cuit judge.  Said  application  shall  not  be  heard  or  determined  before- 
at  least  five  days'  notice  of  the  hearing  has  been  given  to  the  governor 
and  to  the  attorney- general  of  the  State,  and  to  such  other  persons  as 
may  be  defendants  In  the  suit:  Provided,  That  If  of  opinion  that  irrep- 
arable loss  or  damage  would  result  to  the  complainant  unless  a  tem- 
porary restraining  order  is  granted,  any  Justice  of  the  Supreme  Court,, 
or  any  circuit  or  district  Judge,  may  grant  such  temporary  restraining 
order  at  any  time  before  such  hearing  and  determination  of  the  appli- 
cation for  an  interlocutory  injunction,  but  such  temporary  restraining 
order  shall  remain  in  force  only  until  the  hearing  and  determination 
of  the  application  for  an  Interlocutory  injunction  upon  notice  as  afore- 
said. The  hearing  upon  such  application  for  an  Interlocutory  injunc- 
tion shall  be  given  precedence  and  shall  be  In  every  way  expedited  and* 
be  assigned  for  a  hearing  at  the  earliest  practicable  day  after  the  expi- 
ration of  the  notice  hereinbefore  provided  for.  An  appeal  may  be  taken 
direct  to  the  Supreme  Court  of  the  United  States  from  the  order  grant- 
ing or  denying,  after  notice  and  hearing,  an  interlocutory  injunction  in 
such  case.  It  is  further  provided  that  if  before  the  final  hearing  of 
such  application  a  suit  shall  have  been  brought  in  a  court  of  the  State- 
having  Jurisdiction  thereof  under  the  laws  of  such  State,  to  enforce 
such  statute  or  order,  accompanied  by  a  stay  in  such  State  court  of 
proceedings  under  such  statute  or  order  pending  the  determination  of 
such  suit  by  such  State  court,  all  proceedings  in  any  court  of  the 
United  States  to  restrain  the  execution  of  such  statute  or  order  shall* 
be  stayed  pending  the  final  determination  of  such  suit  in  the  courts  of 
the  State.  Such  stay  may  be  vacated  upon  proof  made  after  hearing, 
and  notice  of  ten  days  served  upon  the  attorney-general  of  the  State, 
that  the  suit  in  the  State  courts  is  not  being  prosecuted  with  diligence 
and  good  faith. 

Sec.  268.  The  said  courts  shall  have  power  to  Impose  and  administer 
all  necessary  oaths,  and  to  punish,  by  fine  or  imprisoment,  at  the  dis- 
cretion of  the  court,  contempts  of  their  authority :  Provided,  That  such 
power  to  punish  contempts  shall  not  be  construed  to  extend  to  any  cases- 
except  the  misbehavior  of  any  person  In  their  presence,  or  so  near 
thereto  as  to  obstruct  the  administration  of  Justice,  the  misbehavior 
of  any  of  the  ofllcers  of  said  courts  in  their  official  transactions,  and  the 
disobedience  or  resistance  by  any  such  officer,  or  by  any  party,  Juror,, 
witness,  or  other  person  to  any  lawful  writ,  process,  order,  rule,  decree,, 
or  command  of  the  said  courts. 

{Sections  21  to  23  of  the  Clayton  Act,  38  Stat,  738,  greatly  modify  the 
provisions  of  the  above  section  268,  i4>hen  the  act  which  constituted  the 
contempt  teas  a  criminal  offense  under  the  laws  of  the  United  States 
or  of  the  State  where  committed  and  did  not  take  place  in  the  presence 
of  the  court  or  so  near  thereto  as  to  obstruct  the  administration  of 
justice,  nor  consist  in  the  disobedience  of  an  order  made  in  a  suit 
brought  or  prosecuted  in  the  name  or  on  behalf  of  the  United  States 
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In  the  contempts  to  tchich  those  sections  of  the  Clayton  Act  have  refer- 
encCf  the  defendant  may  have  a  jury  trial  if  he  wishes  it  and  may  take 
a  writ  of  error.) 

Sec.  209.  All  of  the  said  courts  shall  have  power  to  grant  new  trials, 
in  cases  where  there  has  been  a  trial  by  jury,  for  reasons  for  wliich  new 
trials  have  usually  been  granted  in  the  courts  of  law. 

Sec.  270.  The  Judges  of  the  Supreme  Court  and  of  the  circuit  courts 
of  appeals  and  district  courts,  United  States  commissioners,  and  the 
Judges  and  other  magistrates  of  the  several  States,  who  are  or  may  be 
authorized  by  law  to  make  arrests  for  oftenses  against  the  ITnited 
States,  shall  have  the  like  authority  to  hold  to  security  of  the  peace 
and  for  good  behavior,  in  cases  arising  under  the  Constitution  and  laws 
of  the  United  States,  as  may  be  lawfully  exercised  by  anj*  Judge  or 
Justice  of  the  peace  of  the  respective  States,  in  cases  cognizable  before 
them. 

Sec.  271.  The  district  courts  and  the  United  States  commissioners 
shall  have  power  to  carry  into  eftect,  according  to  the  true  Intent  and 
meaning  thereof,  the  award  or  arbitration  or  decree  of  any  consul,  vice- 
consul,  or  commercial  agent  of  any  foreign  nation,  made  or  rendered 
by  virtue  of  authority  conferred  on  him  as  such  consul,  vice-consul,  or 
commercial  agent,  to  sit  as  Judge  or  arbitrator  in  such  differences  as; 
may  arise  .between  the  captains  and  crews  of  the  vessels  belonging  to 
the  nation  whose  interests  are  committed  to  his  charge,  application  for 
the  exercise  of  such  power  being  first  made  to  such  court  er  commis- 
sioner, by  petition  of  such  consul,  vice-consul,  or  commercial  agent. 
And  said  courts  and  commissioners  may  issue  all  proper  remedial  proc- 
ess, mesne  and  final,  to  carry  into  full  eftect  such  award,  arbitration, 
or  decree,  and  to  enforce  obedience  thereto  by  imprisonment  in  the  jail 
or  other  place  of  confinement  in  the  district  in  which  the  United  States 
may  lawfully  imprison  any  person  arrested  under  the  authority'  of  the 
United  States,  until  such  award,  arbitration,  or  decree  is  complied  with, 
or  the  parties  are  otherwise  discharged  therefrom,  by  the  consent  in 
writing  of  such  consul,  vice-consul,  or  commercial  agent,  or  his  suc- 
cessor in  office,  or  by  the  authority  of  the  foreign  government  appoint- 
ing such  consul,  vice-consul,  or  commercial  agent:  Provided,  however. 
That  the  expenses  of  the  said  imprisonment  and  maintenance  of  the 
prisoners,  and  the  cost  of  the  proceedings,  shall  be  borne  by  such  for- 
eign government,  or  by  its  consul,  vice-consul,  or  commercial  agent 
requiring  such  imprisonment.  The  marshals  of  the  United  States  shall 
serve  all  such  process,  and  do  all  other  acts  necessary  and  proper  to 
carry  into  eflfect  the  premises,  under  the  authority  of  the  said  courts 
and  commissioners. 

Sec.  272.  In  all  the  courts  of  the  United  States  the  parties,  may 
plead  and  manage  their  own  causes  personally,  or  by  the  assistance  of 
such  counsel  or  attorneys  at  law  as,  by  the  rules  of  the  said  courts, 
respectively,  are  permitted  to  manage  and  conduct  causes  therein. 
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Sec.  273.  No  clerk,  or  assistant  or  deputy  clerk,  of  any  Territorial, 
district,  or  circuit  court  of  appeals,  or  of  the  Court  of  Claims,  or  of 
the  Supreme  Court  of  the  United  States,  or  marshal  or  deputy  marshal 
of  the  United  States  within  the  district  for  which  he  is  appointed,  shall 
act  as  a  solicitor,  proctor,  attorney,  or  counsel  in  any  cause  depending 
in  any  of  said  courts,  or  in  any  district  for  which  he  is  acting  as  such 
officer. 

Sec.  274.  Whoever  shall  violate  the  provisions  of  the  preceding  sec- 
tion shall  be  stricken  from  the  roll  of  attorneys  by  the  court  upon  com- 
plaint, upon  which  the  respondent  shall  have  due  notice  and  be  heard 
in  his  defense;  and  in  the  case  of  a  marshal  or  deputy  marshal  so  act- 
ing, he  shall  be  recommended  by  the  court  for  dismissal  from  office. 

{The  three  succeeding  sections  were  added  hy  Act  March  3,  1915. 
3  Stat,  d56.) 

Sec.  274a.  That  in  case  any  of  said  courts  shall  find  that  a  suit  at 
law  should  have  been  brought  in  equity  or  a  suit  in  equity  should  have 
been  brought  at  law,  the  court  shall  order  any  amendments  to  the 
pleadings  which  may  be  necessary  to  conform  them  to  the  proper  prac- 
tice. Any  party  to  the  suit  shall  have  the  right,  at  any  stage  of  the 
cause,  to  amend  his  pleadings  so  as  to  obviate  the  objection  that  his 
suit  was  not  brought  on  the  right  side  of  the  court.  The  cause  shall 
proceed  and  be  determined  upon  such  amended  pleadings.  All  testi- 
mony taken  before  such  amendment,  if  preserved,  shall  stand  as  testi- 
mony in  the  cause  with  like  effect  as  if  the  pleadings  had  been  origi- 
nally in  the  amended  form. 

Sec.  274b.  That  in  all  actions  at  law  equitable  defenses  may  be  inter- 
posed by  answer,  plea,  or  replication  without  the  necessity  of  filing  a 
bill  on  the  equity  side  of  the  court.  The  defendant  shall  have  the 
same  rights  in  such  case  as  if  he  had  filed  a  bill  embodying  the  defense 
of  (or)  seeking  the  relief  prayed  for  in  such  answer  or  plea.  Equitable 
relief  respecting  the  subject  matter  of  the  suit  may  thus  be  obtained 
by  answer  or  plea.  In  case  affirmative  relief  is  prayed  in  such  answer 
or  plea,  the  plaintiff  shall  file. a  replication.  Review  of  the  judgment 
or  decree  entered  in  such  case  shall  be  regulated  by  rule  of  court. 
Whether  such  review  be  sought  by  writ  of  error  or  by  appeal  the  appel- 
late court  shall  have  full  power  to  render  such  judgment  upon  the 
records  as  law  and  justice  shall  require. 

'  Sec.  274c.  That  where,  in  any  suit  brought  in  or  removed  from  any 
State  court  to  any  district  of  the  United  States,  the  jurisdiction  of  the 
district  court  is  based  upon  the  diverse  citizenship  of  the  parties  and 
such  diverse  citizenship  in  fact  existed  at  the  time  the  suit  was  brought 
or  removed,  though  defectively  alleged,  either  party  may  amend  at  any 
stage  of  the  proceedings,  and  in  the  appellate  court  upon  such  terms  as 
the  court  may  impose,  so  as  to  show  on  the  record  such  diverse  citizen- 
ship and  jurisdiction,  and  thereupon  such  suit  shall  be  proceeded  with 
the  same  as  though  the  diverse  citizenship  had  been  fully  and  correctly 
pleaded  at  the  inception  of  the  suit,  or,  if  it  be  a  removed  case,  in  the 
petition  for  removal. 
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Chaptee  Twelve. 


JURIES. 


•Sec. 

275.  Qualifications    and    exemp- 

tions of  jorors. 

276.  Jurors,  how  drawn. 

277.  Jurors,    how    to    be   appor- 

tioned in  the  district. 
"278.  Race  or  color  not  to  exclude. 

279.  Venire,     how     issued     and 

served. 

280.  Talesmen  for  petit  juries. 

281.  Special  juries. 

^282.  Number  of  grand  jurors. 


Sec. 

283.  Foreman  of  grand  jury. 

284.  Grand    juries,    when    sum- 

moned. 

285.  Discharge   of  grand   juries. 

286.  Jurors    not    to    serve    more 

than  once  a  year. 

287.  Challenges. 

288.  Persons      disqualified      for 

service  on  jury  in  prose- 
cutions for  polygamy,  etc 


Sec.  275.  ^  Jurors  to  serve  in  the  courts  of  the  United  States,  in  each 
State  respectively,  shall  have  the  same  qualifications,  subject  to  the 
provisions  hereinafter  contained,  and  be  entitled  to  the  same  exemp- 
tions, as  jurors  of  the  highest  court  of  law  in  such  State  may  have  and 
he  entitled  to  at  the  time  when  such  jurors  for  service  in  the  courts 
of  the  United  States  are  summoned. 

Sec.  276.  All  such  jurors,  grand  and  petit,  including  those  summoned 
•during  the  session  of  the  court,  shall  be  publicly  drawn  from  a  box 
containing,  at  the  time  of  each  drawing,  the  names  of  not  less  than 
three  hundred  persons,  possessing  the  qualifications  prescribed  in  the 
section  last  preceding,  which  names  shall  have  been  placed  therein  by 
the  clerk  of  such  court  and  a  commissioner,  to  be  appointed  by  the 
Judge  thereof,  or  by  the  judge  senior  in  commission  in  districts  having 
more  than  one  judge,  which  commissioner  shall  be  a  citizen  of  good 
standing,  residing  in  the  district  in  wliich  such  court  is  held,  and  a  well- 
Imown  member  of  the  principal  political  party  in  the  district  in  which 
the  court  is  held  opposing  that  to  which  the  clerk  may  belong,  the  clerk 
and  said  commissioner  each  to  place  one  name  in  said  box  alternately, 
without  reference  to  party  afliliations  until  the  whole  number  required 
shall  be  placed  therein. 

Sec.  277.  Jurors  shall  be  returned  from  such  parts  of  the  district, 
from  time  to  time,  as  the  court  shall  direct,  so  as  to  be  most  favorable 
to  an  impartial  trial,  and  so  as  not  to  incur  an  unnecessary  expense, 
or  unduly  burden  the  citizens  of  any  part  of  the  district  with  such 
service. 

Sec.  278.  No  citizen  possessing  all  other  qualifications  which  are  or 
may  be  prescribed  by  law  shall  be  disqualified  for  service  as  grand  or 
petit  juror  in  any  court  of  the  United  States  on  account  of  race,  color, 
or  previous  condition  of  servitude. 

Sec.  279.  Writs  of  venire  facias,  when  directed  by  the  court,  shall 
issue  from  the  clerk's  oflttce,  and  shall  be  served  and  returned  by  the 
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marshal  in  person,  or  by  his  deputy;  or,  in  case  the  marshal  or  his 
deputy  is  not  an  indifferent  person,  or  is  interested  in  the  event  of 
the  cause,  by  such  fit  person  as  may  be  specially  appointed  for  that 
purpose  by  the  court,  who  shall  administer  to  him  an  oath  that  he  will 
truly  and  impartially  serve  and  return  the  writ.  Any  person  named  in 
such  writ  who  resides  elsewhere  than  at  the  place  at  which  the  court  is 
held,  shall  be  served  by  the  marshal  mailing  a  copy  thereof  to  such 
person  commanding  him  to  attend  as  a  juror  at  a  time  and  place  desig- 
nated therein,  which  copy  shall  be  registered  and  deposited  in  the  post- 
office  addressed  to  such  person  at  his  usual  post-office  address.  And 
the  receipt  of  the  person  so  addressed  for  such  registered  copy  shall  be 
regarded  as  personal  service  of  such  writ  upon  such  person,  and  no 
mileage  shall  be  allowed  for  the  service  of  such  person.  The  postage 
and  registry  fee  shall  be  paid  by  the  marshal  and  allowed  him  in  the 
settlement  of  his  accounts. 

Sec.  280.  When,  from  challenges  or  otherwise,  there  is  not  a  petit 
jury  to  determine  any  civil  or  criminal  cause,  the  marshal  or  his  deputy 
shall,  by  order  of  the  court  in  which  such  defect  of  jurors  happens, 
return  jurymen  from  the  bystanders  sufficient  to  complete  the  panel; 
and  when  the  marshal  or  his  deputy  is  disqualified  as  aforesaid,  jurors 
may  be  so  returned  by  such  disinterested  person  as  the  court  may 
appoint,  and  such  person  shall  be  sworn,  as  provided  in  the  preceding 
section. 

Sec.  281.  When  special  juries  are  ordered  in  any  district  court, 
they  shall  be  returned  by  the  marshal  in  the  same  manner  and  form  as 
is  required  in  such  cases  by  the  laws  of  the  several  States. 

Sec.  282.  Every  grand  jury  impaneled  before  any  district  court  shall 
consist  of  not  less  than  sixteen  nor  more  than  twenty-three  persons. 
If  of  the  persons  summoned  less  than  sixteen  attend,  they  shall  be  placed 
on  the  grand  jury,  and  the  court  shall  order  the  marshal  to  summon, 
either  immediately  or  for  a  day  fixed,  from  the  body  of  the  district, 
and  not  from  the  bystanders,  a  sufficient  number  of  persons  to  com- 
plete the  grand  jury.  And  whenever  a  challenge  to  a  grand  juror  is 
allowed,  and  there  are  not  in  attendance  other  jurors  sufficient  to  com- 
plete the  grand  jury,  the  court  shall  make  a  like  order  to  the  marshal 
to  summon  a  sufficient  number  of  persons  for  that  purpose. 

Sec  283.  From  the  persons  summoned  and  accepted  as  grand  jurors, 
the  court  shall  appoint  the  foreman,  who  shall  have  power  to  administer 
oaths  and  affirmations  to  witnesses  appearing  before  the  grand  jury. 

Sec.  284.  No  grand  jury  shall  be  summoned  to  attend  any  district 
court  unless  the  judge  thereof,  in  his  own  discretion  or  uiwn  a  notifica- 
tion by  the  district  attorney  that  such  jury  will  be  needed,  orders  a 
venire  to  issue  therefor.  If  the  Ignited  States  attorney  for  any  district 
which  has  a  city  or  borough  containing  at  least  three  hundred  thousand 
inhabitants  shall  certify  in  writing  to  the  district  judge,  or  the  senior 
district  judge  of  the  district,  that  the  exigencies  of  the  public  service 
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require  it,  the  judge  may,  in  his  discretion,  also  order  a  venire  to  issue 
for  a  second  grand  Jury.  And  said  court  may  in  term  order  a  grand 
jury  to  be  summoned  at  such  time,  and  to  serve  such  time  as  it  may 
direct,  whenever,  in  its  judgment,  it  may  be  proper  to  do  so.  But 
nothing  herein  shall  operate  to  extend  beyond  the  time  permitted  by 
law  the  imprisonment  before  indictment  found  of  a  person  accused  of  a 
crime  or  offense,  or  the  time  during  which  a  person  so  accused  may  be 
held  under  recognissance  before  indictment  found. 

Sec.  285.  The  district  courts,  the  district  courts  of  the  Territories, 
and  the  supreme  court  of  the  District  o£  Columbia  may  discharge  their 
grand  juries  whenever  they  deem  a  continuance  of  the  sessions  of  such 
juries  unnecessary. 

Sec.  286.  No  person  shall  serve  as  a  petit  juror  in  any  district  court 
more  than  one  term  in  a  year ;  and  it  shall  be  a  sufficient  cause  of  chal- 
lenge to  any  juror  called  to  be  sworn  in  any  cause  that  he  has  been 
summoned  and  attended  said  court  as  a  juror  at  any  term  of  said  court 
held  within  one  year  prior  to  the  time  of  such  challenge. 

Sec.  287.  When  the  offense  charged  is  treason  or  a  capital  offense, 
the  defendant  shall  be  entitled  to  twenty'  and  the  United  States  to  six 
peremptory  challenges.  On  the  trial  of  any  other  felony,  the  defendant 
shall  be  entitled  to  ten  and  the  United  States  to  six  peremptory  chal- 
lenges; and  in  all  other  cases,  civil  and  criminal,  each  party  shay  be 
entitled  to  three  peremptory  challenges;  and  in  all  cases  where  there 
are  several  defendants  or  several  plaintiffs,  the  parties  on  each  side 
shall  be  deemed  a  single  party  for  the  purposes  of  all  challenges  under 
this  section.  All  challenges,  whether  to  the  array  or  panel,  or  to  indi- 
vidual jurors  for  cause  or  favor,  shall  be  tried  by  the  court  without  the 
aid  of  triers. 

Sec.  288.  (Disqualifies  as  jurors  in  prosecutions  for  polygamy  or 
unlawful  cohabitation  persons  who  in  practice  or  theory  approve  of  such 
acts. ) 


Chapter  Thirteen. 

GENERAL   PROVISIONS. 


Sec. 

289.  cnrcuit     courts     abolished; 

records    of,    to    be    trans- 
ferred to  district  courts. 

290.  Suits     pending     in     circuit 

courts  to  be  disposed  of  in 
district  courts. 

291.  Powers  and  duties  of  circuit 

courts   imposed   upon   dis- 
trict courts. 

292.  References  to  laws  revised 

in  this  act  deemed  to  refer 
to  sections  of  act. 


Sec. 

293.  Sections    1    to    5,    Revised 

Statutes,  to  govern  con- 
struction of  this  act. 

294.  I^ws  revised  in  this  act  to 

be  construed  as  continua- 
tions of  existing  laws. 

21^5.  Inference  of  legislative  con- 
struction not  to  be  drawn 
by  reason  of  arrangement 
of  sections. 

296.  Act  may  be  designated  as 
•*The  Judicial  Code." 


Sec.  289.    The  circuit  courts  of  the  United  States,  upon  the  taking 
effect  of  this  Act,  shall  be,  and  hereby  are,  abolished;  and  thereupon, 
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OD  Raid  date,  the  clerks  of  said  courts  Hhall  deliver  to  the  clerks  of  the 
district  courts  of  the  T'nited  States  for  their  respective  districts  all  the 
Journals,  dockets,  books,  flies,  records,  and  other  books  and  papers  of 
or.  belony^iuK  to  or  iu  any  manner  connected  with  said  circuit  courts ; 
and  shall  also  on  said  date  deliver  to  the  clerks  of  said  district  courts 
all  moneys,  from  whatever  source  received,  then  remaining  in  the  hands 
or  under  their  control  as  clerks  of  said  circuit  courts,  or  received  by 
them  by  virtue  of  their  said  offices.  The  Journals,  dockets,  books,  files, 
records,  and  other  books  and  papers  so  delivered  to  the  clerks  of  the 
several  district  courts  shall  be  and  remain  a  part  of  .the  otflcial  records 
of  said  district  courts,  and  copies  thereof,  when  certified  under  the  hand 
and  seal  of  the  clerk  of  the  district  court,  shall  be  received  as  evidence 
equally  with  the  ori^nals  thereof;  and  the  clerks  of  the  several  district 
courts  shall  have  the  same  authority  to  exercise  all  the  powers  and  to 
perform  all  the  duties  with  resi)ect  thereto  as  the  clerks  of  the  several 
circuit  courts  had  prior  to  the  taking  effect  of  this  Act. 

Sec  200.  All  suits  and  proceedings  pending  in  said  circuit  courts  on 
the  date  of  the  taking  effect  of  this  Act,  whether  originally  brought 
therein  or  certified  thereto  from  the  district  courts,  shall  thereupon  and 
thereafter  be  proceeded  with  and  disposed  of  in  the  district  courts  in 
the  same  manner  and  with  the  same  effect  as  if  originally  begun  therein, 
the  record  tliereof  being  entered  In  the  records  of  the  circuit  courts  so 
transferred  as  above  provided. 

Sec.  201,  Wherever,  in  any  law  not  embraced  within  this  Act.  any 
reference  is  made  to.  or  any  i>ower  or  duty  is  conferred  or  imposed 
ui)on,  the  circuit  courts,  such  reference  shall,  upon  the  taking  effect  of 
this  Act.  be  deemed  and  held  to  refer  to.  and  to  confer  such  power  and 
impose  such  duty  upon,  the  district  courts. 

Sec.  202.  Wherever,  in  any  law  not  contained  within  this  Act.  a  ref- 
erence is  made  to  any  law  revised  or  embraced  herein,  such  reference, 
upon  the  taking  effect  hereof,  shall  be  construed  to  refer  to  the  section 
of  this  Act  into  which  has  been  carried  or  revised  the  provision  of  law 
to  which  reference  is  so  made. 

Sec.  203.  The  provisions  of  sections  one  to  five,  both  Inclusive,  of 
the  Revised  Statutes,  shall  apply  to  and  govern  the  construction  of  the 
provisions  of  this  Act.  The  words  "this  title,"  wherever  they  occur 
herein,  shall  be  construed  to  mean  this  Act. 

Set.  204.  The  provisions  of  this  Act,  so  far  as  they  are  substantially 
the  same  as  existing  statutes,  shall  be  constnied  as  continuations 
thereof,  and  not  as  new  enactments,  and  there  shall  be  no  implication 
of  a  change  of  Intent  by  reason  of  a  change  of  words  in  such  statute, 
unless  such  change  of  intent  shall  be  clearly  manifest. 

Sec.  205.  The  arrangement  and  classification  of  the  several  sections 
of  this  Act  have  been  made  for  the  purpose  of  a  more  convenient  and 
orderly  arrangement  of  the  same,  and  therefore  no  Inference  or  pre- 
sumption of  legislative  construction  is  to  be  drawn  by  reason  of  the 
chapter  under  which  any  particular  section  Is  placed. 

Sec.  206.  This  Act  may  be  designated  and  cited  as  "The  Judicial 
Code." 
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CiiAPTEB  Fourteen. 

REPEALING   PROVISIONS. 

Sec. 


i^OO.  Offenses  committed,  and  pen- 
alties, forfeitures,  and  lia- 
bilities incurred,  how  to 
l)e  prosecuted  and  en- 
forced. 


Sec. 

21)7.  Sections,  acts,  and  parts  of 
acts  repealed. 

208.  Repeal  not  to  affect  tenure 

of  office,  or  salary,  or  com- 
pensation of  incumbents, 
etc. 

209.  Accrued  rightit,  etc.,  not  af-  301.  Date  this  act  shall  be  effect- 

fected.  ive. 

Sec.  297.  The  following  sections  of  the  Revised  Statutes  and  Acts 
and  parts  of  Acts  are  hereby  repealed : 

Sections  five  hundred  and  thirty  to  five  hundred  and  sixty,  both 
inclusive :  sections  five  hundred  and  sixty-t^vo  to  five  hundred  and  sixt?*- 
four,  both  inclusive;  sections  five  hundred  and  sixty -seven  to  six  hun- 
dred and  twenty-seven,  both  inclusive;  sections  six  hundred  and  twentj*- 
nlne  to  six  hundred  and  forty-seven,  both  inclusive;  sections  six  hun- 
dred and  fifty  to  six  hundred  and  ninety-seven,  both  inclusive:  section 
six  hundred  and  ninety-nine:  sections  seven  hundred  and  two  to  seven 
hundred  and  fourteen,  both  inclusive:  sections  seven  hundred  and  six- 
teen to  seven  hundred  and  twenty,  both  inclusive;  section  seven  hun- 
dred and  twenty-three;  Sections  seven  hundred  and  twenty- five  to  seven 
hundred  and  forty-nine,  both  inclusive;  sections  eight  hundred  to  eight 
hundred  and  twenty-two,  both  Inclusive;  sections  ten  hundred  and  forty- 
nine  to  ten  hundred  and  eighty -eight,  both  inclusive;  sections  ten  hun- 
dred and  ninety-one  to  ten  hundred  and  ninety-three,  both  inclusive,  of 
the  Revised  Statutes. 

"An  Act  to  determine  the  jurisdiction  of  circuit  courts  of  the  United 
States  and  to  regulate  the  removal  of  causes  from  State  courts,  and 
for  other  purposes,"  approved  March  third,  eighteen  hundred  and  sev- 
enty-five. 

Section  five  of  an  Act  entitled  "An  Act  to  amend  section  fifty-three 
hundred  and  fifty-two  of  the  Revised  Statutes  of  the  TTnited  States,  in 
reference  to  bigamy,  and  for  other  purposes."  approved  March  twenty- 
second,  eighteen  hundred  and  eighty-two;  but  sections  six,  seven,  and 
eight  of  said  Act,  and  sections  one,  two,  and  twenty-six  of  an  Act  enti- 
tled "An  Act  to  amend  an  Act  entitled  *An  Act  to  amend  section  fifty- 
three  hundred  and  fifty-two  of  the  Revised  Statutes  of  the  United 
States,  in  reference  to  bigamy,  and  for  other  purposes,*  approved  March 
twenty-second,  eighteen  hundred  and  eighty-two,"  approved  March  third, 
eighteen  hundred  and  eighty-seven,  are  hereby  continued  in  force. 

"An  Act  to  afford  assistance  and  relief  to  Congress  and  the  executive 
departments  in  the  lnve.stlgatlon  of  claims  and  demands  against  the 
Government,"  approved  March  third,  eighteen  hundred  and  eighty-three. 

"An  Act  regulating  appeals  from  the  supreme  court  of  the  District 
of  Columbia  and  the  supreme  courts  of  the  several  Territories,"  ap- 
proved March  third,  eighteen  hundred  and  eighty-five. 
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"An  Act  to  provide  for  the  bringlnf?  of  snits  against  the  Government 
of  the  United  States,"  approved  March  third,  eighteen  hundred  and 
eighty-seven,  except  sections  four,  five,  six,  seven,  and  ten  thereof. 

Sections  one,  two,  three,  four,  six,  and  seven  of  an  Act  entitled  *'An 
Act  to  correct  the  enrollment  of  an  Act  approved  March  third,  eighteen 
hundred  and  eighty-seven,  entitled  *An  Act  to  amend  sections  one,  two, 
three,  and  ten  of  an  Act  to  determine  the  Jurisdiction  of  the  circuit 
courts  of  the  United  States,  and  to  regulate  the  removal  of  causes  from 
State  courts,  and  for  other  purposes,*  approved  March  third,  eighteen 
hundred  and  seventy-five,"  approved  August  thirteenth,  eighteen  hun- 
dred and  eighty-eight. 

"An  Act  to  withdraw  from  the  Supreme  Court  jurisdiction  of  criminal 
cases  not  capital  and  confer  the  same  on  the  circuit  courts  of  appeals," 
approved  January  twentieth,  eighteen  hundred  and  ninety-seven. 

"An  Act  to  amend  sections  one  and  two  of  the  Act  of  March  third, 
eighteen  hundred  and  eighty-seven.  Twenty-fourth  Statutes  at  I>arge, 
chapter  three  hundred  and  fifty-nine,"  approved  June  twenty-seventh, 
eighteen  hundred  and  ninety-eight. 

"An  Act  to  amend  the  seventh  section  of  the  Act  entitled  *An  Act  to 
establish  circuit  courts  of  appeals  and  to  define  and  regulate  in  certain 
cases  the  jurisdiction  of  the  courts  of  the  I'nited  States,  and  for  other 
purposes,'  approved  March  third,  eighteen  hundred  and  ninety-one,  and 
the  several  Acts  amendatory  thereto,"  approved  April  fourteenth,  nine- 
teen hundred  and  six. 

All  Acts  and  parts  of  Acts  authorizing  the  appointment  of  t^nited 
States  circuit  or  district  judges,  or  creating  or  changing  judicial  cir- 
cuits, or  judicial  districts  or  divisions  thereof,  or  fixing  or  changing  the 
times  or  places  of  holding  court  therein,  enacted  prior  to  February  first, 
nineteen  hundred  and  eleven. 

Sections,  one,  two,  three,  four,  five,  the  first  paragraph  of  section  six, 
and  section  seventeen  of  an  Act  entitled  "An  Act  to  create  a  commerce 
court,  and  to  amend  an  Act  entitled  *An  Act  to  regulate  commerce,* 
approved  February  fourth,  eighteen  hundred  and  eighty-seven,  as  here- 
tofore amended,  and  for  other  purposes,**  approved  June  eighteenth, 
nineteen  hundred  and  ten. 

Also  all  other  Acts  and  parts  of  Acts,  in  so  far  as  they  are  embraced 
within  and  superseded  by  this  Act,  are  hereby  repealed:  the  remaining 
portions  thereof  to  be  and  remain  in  force  with  the  same  effect  and  to 
the  same  extent  as  if  this  Act  had  not  been  passed. 

Sec.  208.  The  repeal  of  existing  laws  providing  for  the  apiiointment 
of  judges  and  other  officers  mentioned  in  this  Act,  or  aflPecting  the 
organization  of  the  courts,  shall  not  be  constnied  to  affect  the  tenure 
of  oflUce  of  the  incumbents  (except  the  office  be  abolished),  but  they 
shall  continue  to  hold  their  respective  offices  during  the  terms  for  which 
appointed,  unless  removed  as  provided  by  law;  nor  (except  the  oflBce  be 
abolished)  shall  such  repeal  affect  the  salary  or  fees  or  compensation 
of  any  oflBcer  or  person  holding  office  or  iwsition  by  virtue  of  any  law. 
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Sec.  200.  The  repeal  of  existing  laws,  or  the  amendments  thereof, 
embraced  in  this  Act,  shall  not  affect  any  act  done,  or  any  right  accm- 
ing  or  accrued,  or  any  suit  or  proceeding,  including  those  iiendlng  on 
writ  of  error,  ai)()eal,  certificate,  or  writ  of  certiorari,  in  any  appellate 
court  referred  to  or  included  within,  the  provisions  of  this  Act,  pending 
at  the  time  of  the  taking  effect  of  this  Act,  but  all  such  suits  and  pro- 
ceedings, and  suits  and  proceedings  for  causes  arising  or  acts  done  prior 
to  such  date,  may  be  commenced  and  prosecuted  within  the  same  time, 
and  with  the  same  effect,  as  if  said  repeal  or  amendments  Iiad  not  been 
made. 

Sec.  300.  All  offenses  committed,  and  all  penalties,  forfeitures,  or 
liabilities  incurred  prior  to  the  taking  effect  hereof,  under  any  law 
embraced  in.  amended,  or  repealed  by  this  Act,  may  be  prosecuted  and 
punished,  or  sued  for  and  recovered,  in  the  district  courts,  in  the  same 
manner  and  with  the  same  effect  as  if  this  Act  had  not  l>een  passed. 

Sec.  301.  This  Act  shall  take  effect  and  be  in  force  on  and  after 
January  first,  nineteen  hundred  and  twelve. 
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